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Divers Reſolutions and Judgments given with great Deliberation, by the moſt 

Reverend judges andSages of the Law, of Caſes and Matters in La which were 
never reſolved or adjudged before: And the Reaſons and Cauſes of the ſaid 
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With REFERENCES to all the BOOKS of the COMMON LAW, as well 


Ancient as Modern: And the PLEADINGSinENGLIS H,carefully Reviſed 
and Correfted, 2» Ge DR Ty on” e 


By GEORGE WILSON, Serjeant at Law. 


Te memoria æterna erit juſtus, & non timebit ab auditione mala. PSALM 105, 


Juſtitia omninum virtutum princeps eſt, tuia & jida comes humane vite z ea enim imperia, 
regna, populi, civitates reguntur, que ſi de medio tollatur, nec conflare peſſit hominum 
ſocietat. | | 5 II I Dos. 


Juftitia in ſeſe virtutes continet omnes. 
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TO THE 


SED * | 
2 TOY a * * ; ; 


UA M non utiles 
modo, ſed neceſſariæ 
Plane fuerint judiciorum 
cauſarum relationes 


blim editæ, facile vel en 


duobus hiſce argumentis, 
in aliorum magnd copid, 
quo lectori conſtare po- 


teſt : primo, quod Reges 
noſtri Edwardus videlicet 


Ed. 3. Hen. 4. Hen. 5. 
Hen. 6. Ed. 4. Rich. 3. 
&. Hen. 7. 3 qua- 
 tuor & doctos 
Profeſſores ſelegerint & 
conſtituer, qui reveren- 
difſimorum Judicum ſen- 
 tentias ac decreta man · 
darent literis, tum ut ſol- 


verentur quæſtiones du- 
bie ex opinioniim diſere« 


legiim 


- 4 "« ; 4s « ; ” : * ; 
n D E | R 


OW profftable oy" nes 
ceſfary the reports of 
the judgments and caſes 


in — publiſhed in former 


ages have been, may un- 


to the learned reader, by 


theſe two conſiderations a- 


mong others evidently ap- 
pear: Firſt, that the Kings 
of this 2 that is to 


ſay, E. 3. H. 4. H. 5. 
H. 6. E. 4. R. 3. and 
H. 7. did ſelect and ap- 


point * four difcreet and 


learned profeſſors of law 
to report the judgments and 


opinions of the reverend 
Judges, as well for re- 
1 of ſuch doubts and 
queſtions wherein there was 


(as in all other arts and 
| ſciences 


A 3 


Theſe four 


reporters 1 

take to be 

thofe who  _ 
have fince 
been named 
readers, aud N 
elected to that 
office by the 
reſpective 

inns of court. 


Now Ten, by 


one liver, and many 
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ſciences there often falls 


out, )diverſity of opinions, as 
fo for the true and genuine 
ſenſe and conſtruction of 


ſuch ſtatutes and acts of 
parliament, as were from 
time to time made and e- 
nacted. To the end that all 
the Judges and Juſtices in 
all the ſeveral parts of the 
realm, might, as it were, 
with one mouth in all men's 


caſes pronounce one and the 


ſame ſentence; whoſe learn- 


ed works are extant, and 


digeſted into nine ſeveral 


nard's Ed. 2, volumes,wherein if you ob- 


ſerve the unity and conſent 


of fo many ſeveral Judges 


and courts in ſo many ſuc- 


ceſſions of ages, and the co- 


herence and concordance of 
ſuch infinite, ſeveral, and di- 
vers caſes, (one, as it were 
with ſweet conſent and a- 


mity, proving andapproving 


another) it may be queſtion- 
ed whether the matter be 
worthy of greater admira- 


tion or commendation: for 


as in nature we ſce the in- 
finite diſtinction of things 
proceed from ſome unity, 
as many flowers from one 
root, many rivers from one 
fountain, many arteries in 


the body of man from one 


heart, wany veins from 
ſi · 
neus from the wg : fo 
without queſtion Lex or- 


ta eft cum mente divina, 


pantid (id quod i in aliis fet# 
artibus & ſcienliis uſu ve- 
nit) ortæ; tum ut de ve- 
ro ac genuino ſenſu eo- 
rum ſtatutorum legumque 
in comitiis fixarum con- 


ſtaret, que de tempore in 


tempus late & ſancitæ 
fucrant; idgue eo fine 


gu Judices ac Juſtitiæ 


præſides uni verſi, in fin- 
gulis regni partibus, uno 
quaſi ore idem jus in om- 
nibus omnium bominũm 
cauſis dicerent. Horum 


igilur dofta ſanè opera, 


extant digeſta etiamdum 
m Juſta novem volumi- 


na: in quibus ſiquiaem 


conſpirantem unitatem & 
conſenſum lot lamque adeò 


diverſorum Judicum ac 


curiarum in tanta ſucceſs 

fronim & ſeculor um va- 
rietate obſervaveris, una 
etiam & cobarentiamatque 
concordantiam 
pen infinitarum numero 
uaturd plane digunflarum 
animadverteris, quo modo 

una aliam, dulci quaſi kar- 
monia & affinitate am- 


 plexetur, probet alque ap- 


probet ; profetid in dubi- 
um vocari poterit, fit ne 


res admiratione potius, 


an commendatione majo- 
ri digna. Quod enim in 
natura videmus inſinitam 
rerum diſtinftionem ab 
unitale aliqua provenire, 
ut ab eadem radice mullos 


 fores, 


cauſarum 


To the 


Flores, ab eodem fonte 
plures rivulos, & in bu- 
mano corpore ab eodem 
corde multas arterias, ex 
uno jecore multas venus, 
nervos omnes ab uno ce- 
rebro, ita proculdubio 
lex orta eft ex mente di- 
vi na, atque unitas hac con- 


; ſus plane admirabilis 
in tanta rerum diverſitate, 


non niſi a Deo bonarum 
legum & conſlitutionlim 
- authore ac fonte dimana- 


and conſtitutions. Secondly, 
in conſideration of the ſweet 
and delectable fruit that 


READER: ; 

and this admirable unity 
and conſent in ſuch diver- 
ſity of things, proceeds only 
from God the fountain and 
founder of all good laws 


hath been reaped by thoſe 
works for the due adminiſ- 
tration of juſtice, -and the 
government of the realm in 
peace and tranquillit7. 


vit. Huic argumento ac- 


cedit & 


ſecundum illud 


ductum a multiplici & ju- 


cundo fructu quem ex iiſ- 
dem hiſce libris in aqua 


Juſtitiæ executione, & 
tranquilla ac pacifica reg- 


ni hujus adminiſtratione 


Jam inde percepimus. 


Sunt preterea & rela- | e 
ports fit for ſtronger capaci- 


tones aliæ majoribus inge- 
nis aptæ, paris ſane au- 


| thoritatis, ſed perſpicuita- 


tis forte minoris ; quales 
ſunt cauſarum formulæ ju- 
diciorumgue in curiis regiis 
datorum monumenta, in 


Juibus graves ſanò ac di- 
Iciles gqucſtiones, ( diligen- 


ti prius adbibita delibera- 


lione) maturo conſilio di- 
Judicantur & definiuntur : 


ita tamen ut non expri- 

mantur judiciorum ſen- 
tentiarumque cauſe ac rati- 
ones, .quandoquidem ſole- 
ant prudentes & docti viri 
Priuſquam judicant qui- 


cords the reaſons or caul- 
es * of the judgment are Temp.E.:, :, 
| not expreſſed ; for wiſe and and 3, wacre 


Beſides theſe there be res 


ties of equal authority, but 
of leſs perſpicuity than the 
other; and theſe be the ju - 


dicial records of the King's 


courts, wherein caſes of im- 
portance and difficulty are 


upon great conſultation and 


adviſement adjudged and 
determined, in which re- * 
a * Yet, ſee pla- 


cita Parliam. 


the reaſons, 


judge, labour to reach to thejudgment 
are frequent» 


the depth of all the rea- ly expreſſed 


ſons of the caſe in quel- in the record. 


tion, but in their judg- 3 method 


highly co n- 


A 4 ments mendable. 
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ments expreſs not any : and 
in troth if Judges ſhould 
ſet down the - reaſons and 
cauſes of their judgments 


within every record, that im- 


menſe labour ſhould with- 
draw them from the neceſ- 
fary ſervices of the com- 
mon-wealth, and their re- 
cords ſhould grow to be like 
Elephantini libri of 
nite length, and in mine 
opinion "Joſe ſomewhat of 
their preſent authority and 
reverence; and this is 
alſo worthy for learned and 

grave men to imitate. But 
mine advice 1 IS, that when- 
ſoever a man is enforced to 
yield a reaſon of his opi- 
nion or judgment, that then 
he ſet down all authorities, 


precedents, reaſons, argu- 


ments and inferences what- 
ſoever that may be probably 


applied to the caſe in queſ- 


tion; for ſome will be 
perſuaded or drawn by 'one, 
and ſome by another, ac- 
cording as the capacity or 


underſtanding of the hearer 
Theſe re- 


or reader is. 
cords, for that they contain 


great and hidden treaſure, 
are fairhfully and ſafely 


kept (as they well e 


in the King's Treaſury. 
And yet not ſo kept but 
that any ſubject may for 
his neceſſary uſe and be- 
nefit have acceſs thereunto, 
Which was the ancient law 


infi- 


cum ſententiæ, quia plu- 


dem rationum — 
ponderare, & in omnes rei 
cohtroverſz latebras ac 
receſſus inquirere, verum 
inter judicandum ſenten- 
tiam nudam non cauſas di- 
cere. Et certe ſiguidem 
ſententiarum ſuarum ra- 
tiones fingulis ediftis Ju- 
dices apponerent, & avo- 
caret cos immenſus ille la- 
bor a neceſſariis reipub 
negotits, fierentque adeo 
elephantinorum librorum 
familes eorum ſententiæ in 
inſinilam molem excre- 
ſcentes, denique aul bori- 
lalis atque reverentiæ pri- 
ſling (med quidem opini- 


one) nonnibil amitterent : 
digrum itaque hoc eſt quod 


imitentur viri docti & gra- 


ves; utcungue ſuaſerim, 


quod fi quando contigerit 
ut opinionis judiciique ſui 
rationem quiſpiam coga- 
tur reddere, omnes tum 
demum afferat & accumu- 
let authoritates, omnia ex- 


empla, rationes item, ar- 


gumenta & illationes quaſ- 
cunque quæ cauſæ contro- 


verſe probabiliter poſſint 


applicari ; ua multiplex 


ratio, alia alium pro ciljuſ- 
vis lefloris aut auditoris 


captu trabet & perſuade- 
bit. Atque iſtæ quidem judi- 


rimum continent theſauri 
quaſi f recondili, tuto ac A 
dieliter, in archivo regio 
: (idque 
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(idque merito ſuo maxi- 
mo) aſſer vantur : ita la- 
men inierea ut cuivis ſub- 
dito liceat in uſum & com- 
modum ſuum illas adire 
& conſulere, id quod anli- 
gud lege Anglia cautum 
Juit, peſteaque declaratum 
& ſancitum in magnis co- 
mitiis anno 46 Edw. 3. 
babitis, in hæc verba : J. 
tem pria les commons que 
come recorde & quecunque 
_ choſe en la court le Roy, de 
reaſon devoient demurr” il- 
 lonques pur perpetual evi- 
dence, & eide de touts par- 
ties a ucelly, & de touts 
ceux a queux en nul maner 
ills atteignent, quant me- 
flier lour fuit. Et ja de no- 
vell refuſent en la court noſ- 
tre dit ſeig de ere be ou evi- 
dence en con.r” le Roy ou 


diſadvantage de luy; que 
pleiſe ordeiner per eſtatute, 


que ſerche & exemplifica- 


tion ſoit faitx as touiæx 


of England, and ſo is de- 


elared by an act of parlia- 


ment in 46 E. 3. in theſe 
words: em pria les com- 


mons que come recorde & que 


cunque choſe en la court le 


Roy de reaſon devoient demurr* 


illongues pur perpetual evi- 


dence, Seide de touts par- 


ties a icelly, & de touts ceux 


a queux ea nul maner ils at- 
teignent, quant meſtier lour 


fuit. Et ja de novell refu- 
ſent en la court noſtre dit ſelgn. 
de ſerche ou evidence encountr* 
le Roy ou diſadvantage de luy; 
que pleiſe ordeiner per eſtatute, 


que ſerche & exemplification 


ſeit fait as toutz gentz, de 
queconque recorde que les 


touche en aſe” maner* auxibien 
de ce que chiet encountre le 


Roy come autres gentx. Le 
Roy le voet. 5 


gentZ, de queconque recorde 


que les toucheen aſc maner 
auxibien de ce que chiet en- 


countre le Roy come autres 


gentz. Le Roy le voet. 


Perutiles etiam ſunt & 
antiqu legum noſtrarum 


libri qui hodie extant, 


quales Glanvillus, Bratton, 


Britton, Fleta, Ing bam, & 
Note Narrationes, necnon 


E rerentiores alii, upotè 


Vetus liber Tenorum, Natu- 
ra brevium, Lilileton, Dia- 


Right aa alſo are 


the ancient books of the 
common laws yet extant, 


as Glanvile, Bracton, Brit- 


ton, Fleta, Ingham, and 
Novæ Narrationes, and 


_ thoſe allo of later times, 
as the old Tenures, old Na- 


tura Brevium, Littleton, 


Doctor D 
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Doctor and Student, Per- 
kins, Fitzh. Nat. Br. and 
Stamford ; of which the Re- 
giſter, Littleton, Fitzher- 

bert, and Stamford are moſt 
neceſſary and of greateſt 
authority and excellency ; 
and yet the other alſo are 
not without their fruit. In 
reading of the caſes in the 
books at large, which ſome- 
times are obſcure aiid miſ- 
printed, if the reader, at- 
rer the diligent reading of 
the caſe, ſhall obſerve how 
the caſe is abridged in thoſe 
two great abridgments of 
Juſtice Fitzherbert, and 
Sir Robert Brooke, it will 
both illuſtrate the caſe and 
delight the reader; and 
yet neither that of Statham, 
nor that of the Book of 
Aſſiſes is to be rejected: 
and for pleading; the great 
Book of Entries is of ſin- 
gular uſe and utility. To 
the former reports you may 
add the exquiſite and elabo- 
rate Commentaries at large 
of Maſter Plowden, a grave 
man, and ſingularly well 
learned, and the ſummary 


logus inter Doctorem & Stu. 


dioſum, Perkins, Fitab. 


Natura Brevium, & Stam- 
ford: in quibus utcun- 
gue Regiftrum, Littleton; 
Fitzh. & Stamford, facile 
primas partes cum uſus, 
tum authoritatis & digni- 
tatis vendicent, reliqui ta- 


men omnes frutiu ſuo ne- 


quaquam carent. Prolixi- 
ores vero cauſarum relati- 
ones quod aitinet, iu quibus 
obſcuritatis aliquid, erroris 
item nonnibil typographi 
vitio occurrit, ſiquidem 
ſtudioſus leftor poſt accu- 
ratam majorum librorum 
perleftionem, magna illau 
duo tompendia, Fitzher- 


berti Fudicis allerum, alte- 


rum Roberti Brooke militis 
in eadem quæſtione conſu- 


luerit, afferet profectò me- 


thodus hec mullum & lu- 
cis cauſa, & lectori de- 
leftationis. Hiis accedant 
& Stathami atque Afiſa- 
rum, ut loquimur, duo alii 
non contemnendi libri. 
Denique ad agendas cau- 
ſas, Intrationum ille, ut di- 


cimus, magnus liber, uſum 


and fruitful obſervations of habet atque utilitatem 


that famous and moſt re- 


verend Judge and lage of 


the law, Sir James Dyer, 
Kar. late Chief Juſtice of 
the court of Common Pleas, 
and mine own ſimple la- 
bours : then have you 15 
books or treatiſes, and as 


fingularem ; iſtis /t lubet 


addas Magiſtri Plowden 


gravis ſane, doctique im- 
primis viri, enucleata pror- 
ſus et elaborata con- 
mentaria majora: com- 


pendioſas inſuper atque 
utiles obſervationes illuſ- 
| triſſimi 
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trifſmi ith us reverendiſſis 
 mique Judicis ac Juriſpe- 
riti Jacobi Dyer militis, 
communis (ut loquimur ) 
banci, five attionum com- 
munium curiæ capitalis 


non ita pridem juſtitiarii: 


adjicias denique & labo- 


res meos qualeſcungue; at- 


que quindecim invenies fi- 
ve libros five tratiatus, to- 
tidemgue etiam (præter 
compendia) retationum Ju- 
Aa volumina de commu- 


ni noſtro jure ſcripia; ut 


de ſtatutis interim ac de- 
cretis comitialibus, 
rum magni aliqui haben- 
tur libri, penituùs taceam, 
Et quia diſſicile eſt illius 
artis aut ſcientiæ quam 
non proſiteris, membrum 


aliquod vere atque limitatè 


tradlare, quinimo impelſi- 
bile ut quod non capit in- 
tellefius, lingua Juſte re- 
feral; caveas imprims 
moneo, ab annalium no- 
ſtrorum ementitd juriſpru- 
dentid, legimque vel ſicka 
vel erronea relatione, que 
incauto alias facile impo- 
nat. Exempli gratia ; re- 


ferunt annales Gulielmum, 


quem appellant Conqueſto. 
rem, 
in finguiis provinciis de- 
creviſſe atque 


qui pact conſer vandæ pro- 
ſpicerent & aelinquentes 
puxirent, flatuiſſe, ubi no- 


quo- s 


wvicecommtium- munus 


erdinaſſe, 5 
itemque & juſtitiæ præſides, 


many volumes of the Re- 


ports, beſides the Abridg- 


ments of the Common 
Laws; for I ſpeak not of 
the ſtatutes and acts of par- 
liament, whereof there be 
divers great volumes. And 
for that it is hard for 
a man to report any part or 
branch of any art or ſci- 
ence juſtly and truly, which 


he profeſſeth not, and im- 


poſſible to make a juſt and 
true relation of any thing 
that he underſtands not; I 


pray thee beware of chro- 


nicle law reported in our 
Annals, for that will un- 


doubtedly lead thee to er- 
ror: for example, they ſay 


that William the Conque- 
ror decreed that there 


ſhould be Sheriffs in every 
ſhire, and Juſtices of peace 
to keep the countries in 


quiet, and to ſee offenders 
puniſned; whereas the 
learned know that Sheriffs 


were great officers and mi- 


niſters of juſtice, as now 


they are, long before the 
Conqueſt, and Juſtices. of 


peace had got their being 
until almoſt three hundred 


years after, viz. in the firſt 


year of Edward the Third, 


But 


Note. 


70 te READE . 


But the module of a 
preface will not ſuffer me 
to enter into that matter, 
whereat my mind began to 
| Kindle : I will only (to in- 
cite the ſtudious reader to 
the diligent obſervation of 
the books, wherein be hid- 
den infinite treaſures of 
knowledge) note unto thee, 
divers excellent things wor- 
thy thy obſervation out of 
the book cafe in 26 lib. 
Aſſiſ. pl. 24. for a prece- 
dent for thee to follow in 


many other caſes: there it 
_ appeareth that in a writ of 

aſſiſe the Abbot of B. claim- 
ed to have conuſans of 


pleas, and writs of aſſiſe, 
and other original writs out 
of the King's courts by 


preſcription, time out of 
mind of man, in the times 
and 
Saint Edward the Confeſſor, 6 5 
Kings of this realm before 


_of Saint Edmund, 


the Conqueſt, and ſhewed 


divers allowances thereof, 
and that King Hen. 1. con- 


firmed their uſages, and 
that they ſhould have conu- 


runt defi, et fuiſſe olim 


quales nunc ſunt, vel ante 
vidoris illius temp” vice- 
comes, primarios juſtitie 
miniſtros; neque extiliſſe 


ctiam, ni if poſt trecentos 


fere exinde annos, munus 
illud Fuſticiariorum (ut lo- 
quimur) videlicet anno pri- 
mo Edward: Tertii. 
Verum non me inet 
præfationis iſe modulus 
argumentum hoc, ulterius 
proſequi, quo tamen cæ- 
pit mihi animus aliquan- 
tum incaleſcere : ideoque ut 
Audioſum potius lefforem 
incitem ad eorum libro- 
rum diligentem obſerva- 
tionem, in quibus inſini- 


ti plane ſcientiæ theſau- 


ri, ſunt reconditi, adnota- 
bo quadam e quaſtione 
diſputata libro Aſfiſarum 
26. pla. 24. dig na profecto 
cum in ſe, tum præſertim 
oper & attentione tud, 
utpole que in aliis multis 
cauſis pro exemplo tibi 


ad imilandum inſerviant. 


Vi apparet quod in re- 
ſcripio afſiſe, ut logui- 
mur, abbas de B. cogni- 
tionem atque determinatio- 
_ vendicavit attionum 

reſcriptor tam aſſiſæ 
quam originalium aliorum 
e curtis Regis datorum, id- 


que ex uſu & preſcriptio- 


ne ultra memor hominum 
dufa, videlicet, a tempori- 


bus S. Edmundi, & S. Edw. 


Confelſoris 


\ 
\ 


Canfeſſoris, quorum ulri- 


que Reges Anglia extite- 


runt priuſquam a Norman- 
no duce vinceretur. Ad 
hanc'rem confirmandam va- 
rig prætered allatæ ſunt 


allocutiones; atque quod 


Henricus primus eorum con- 


ſuetudines confirmaſſet, & 


nominatim illam de cau- 
ſarum ac quæſtionum de- 
ciſſonem, adeo ut neutrius 
 banci five curiæ j udicibus 
liceret aut interponere illic 
aui boritatem ſuam, aut jus 
dicere: ex hoc reſcripto 


annos abbinc ſupra tre- 


centos dato, facile liquet 
quod abbates etiam ſupe- 
riores, qui præceſſerant, re- 


ſcripta aſſiſæ atque origi- 


nalia reſcripta alia e curiis 


Repiis petita habuerunt : 
idque ab antiquis uſque 
temporibus ſub iiſdem lis 
Regibus, ultra hominiim 
 recordationem, ita ut ne- 


mo tum extaret qui ſecus 
aliquands factum ſciret, ſi- 
ve ex memorid & copniti- 


one proprid, five ex re- 


ſcripto aut argumento quo- 


cunque alio. Jam utcun- 


Nu apud doctos conſtat 


originalia reſcripta ad vi- 


cecomitem illius provinciæ 


mitti ac dirigi in qua lis 


orta eſt; tamen non abs re 
erit, ad majorem diluci- 
dationem diverſarum re- 
rum ob ſervalione dignarum, 


formulam 75 reſcripti 


affiſe hoc loco apponere. 


To the READER. 


ſance of pleas, ſo that the 
Juſtices of the one bench, 
or the other, ſhould not 


intermeddle; out of which 


record (being now above 
three hundred years paſt) 
it appeareth that the pre- 
deceſſors of that Abbot had 
time out of mind of man 


in thoſe Kings reigns, 
(thit is whereof no man 


then knew the contrary, 


either out of his own me- 
mory, or by any record 


or other proof,) writs of 


aſſiſe, and other original 
writs out of the King's 
courts. Now albeit that 
the learned do know that 
original writs are directed 
to the Sheriff of the coun- 

ty where the land doth 


lie, yet it is not imperti- 
nent to ſet down the form 


of the writ of aſſiſe for 
the better manifeſtation of 
divers things worthy of 


obſervation. Rex viceco- 


miti ſalutem: queſtus eſt 
nobis A. quod B. injuſte 


& ſine judicio diſſeiſivit eum 
libero tenemento ſuo in 


E. Sc. & ideo tibi pre- 


cipimus quod fi prædict 
A. fecerit te ſecurum de 

clamore ſuo proſequendo, tunc 
facias tenementum illud re- 
ſeiſiri de catallis que in 


ipſo capt” fuer, & ipſum 


tenementum cum catallis 
eſe in pace uſque ad pri- 


mam aſſiſam, cum Juſticiarii 
| nuaſtri 
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naſtri in partes illas vene- 
rint, & interim fac” 12 li. 
beros & legales homines 
de vicineto illo videre tene- 
mentum illud, & nomina 
eorum imbreviar', c. And 
this form of writ appear - 
eth in Bracton, lib. 
16. and in Glanvile, in 
his 13th book, who wrote 
not long after the Con- 
queſt : out of which 1 
gather four things. 1. That 
time out of mind of man 
before the Conqueſt there 
bad been Sheriffs; for the 
writ of aſſiſe, and every 
other original writ is di- 


rected to the Sheriff, and 


cannot be directed to any 


other, unleſs it be in ſpe- 
Cial antes to the Coroner, 
who then ſtands in the place 
of the Sheriff. 2. That 
likewiſe by all that time 
there were trials by the 
oath of twelve .men, for 
the words of the writ. of 
aſſiſe are, & interim fac 


12 liberos & legales bo- 
mines, Sc. 3. That by like 
time there had been writs 


of affiſe and other original 
writs returnable into the 
King's courts, which(ſcei 


they be, as Juſtice Fitzher- 


bert ſaith in his preface to 
his book of Natura Brevi- 
um, the rules and princi- 
ples of the ſcience of the 
common law) do manifeſt- 
ly prove that the common 
law of England had been 


cap. 


cecom' Hic 
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Rex vicecomiti ſalutem: 
queſtus eſt nobis A. quod B. 
0 & ſine judicio diſſei- 


vit eum de libero ten to ſuo 


in E. Sc. Et ideo tibi præ- 
cipimus quod fi predie A. 
fecerit te ſecurum de clamo- 
re ſuo proſequendo, tunc fa- 1 
cias den lum illud reſesſiri 
de catallis quæ in 2 capt” 
fuer”, & ipſum len dum cum 
catallis 2 eſſe in pace uſque 
ad primam fem, cum 
Fuſticiarii noſtri in partes 
tas venerint, & interim 
fac 12 liberos & legales 
Bomines de vicineto illo vi- 
dere ten tum illud, & no- 
mina eorum imbreviar'. At- 
05 hec reſcripti formula 

abetur lum apud Bracton. 
lib. 4. c. 16, tum apud 
Glanvillum, lib. 13. qui a 
devictd natione noſtrd non 


ta mulio poſt ſeripht ; 


binc ergo quatuor colligo. 


1. Quod nondum ſubjugats = 


Vis inſuld, ultra omnem 
be miniim memoriam vi- 
N extiterant : 
guandoquidem reſcript* aſ. 
fiſe, ut & alia l 
reſcri zpta originalia vice- 
comiti ſoli mttuntur, nec 
ad alium quenquam poſ- 
ſunt dirigi, niſi forte ad 
coronatorem,. ut appellant, 
idque in Jpeciali aliqua cau- 


Ja, quando is etiam vice- 


comitis locum obtinet. 2. 


Quod toto illo timpore ex 


duodecim hominum jura- 


torum fide definiebantur 
| cauf- 


[ 


cauſe : ita enim reſcripti 
aſſiſæ verba habent, Et in- 
terim fac 12 liberos & le- 
gales homies, Ic. 3. Quod 
per idem tempus extiterant 


reſcripta aſſiſæ aliaque re- 


ſcripta originalia in curias 
regias releganda ac remit- 
tenda. Quæ ſane (quando- 
guidem ſunt ut inquit 
Fitzberb. in præfationꝰ ad 
librum ſuum de Natura 
Brevium, juris noſtri com- 
munis regulæ & principia) 
evincunt manifeſto, & fuiſ- 
ſe hoc antiquitus ante de- 
 viflam regionem iſtam, 
ultra omnem omnium ho- 

 miniim recordationem, jus 
commune Angliæ, neque a 


virtore Normanno altera- 


tionem aut immutationem 


paſſum eſſe. 4. Quod per 


tsotum illud tempus curia 


fuerat, quam cancellariam 
dicimus, utpote ex qua ſo- 


la, neque alicunde alias, pe- 


ita fint originalia reſcrip- 
ta uni ver ſa. 


quod omnes fundi (quos 


maneria vocamus) qui e- 


rant Sandti Edward: Con- 
Feſſoris, vel in hunc uſque 


diem antiquar poſſeſion 


nomen obtinent, quodque 

omnes colentes & occupan- 
tes eaſdem Edw. Confeſ- 
Poris poſſeſſonibus in aſſiſis, 


juratis ſeu recopnitionibus 


Poni non debent ; qua qui- 


Quin & ex li- 
Bris naſtris liquids conſtat, 


dem immunitate ac privi- 


| To the READER, 


time out of mind of man 


before the conqueſt, and 7 


was not alrered or changed 


by the Conqueror. 4. That 


by all that time there had 
been a court of Chancery; 
for all originals do iſſue 


out of that court, and none 


other: and in our books 
it appeareth, that all thoſe 


manors that were in the 


hands of Saint Edward 


the Confeſſor, are to this 


day called ancient de- 
meſne; and that all King 


Edward the Confeſſor's 
tenants in aſſiſis juratis, 


ſeu recognitionibus poni non 


debent; which immunity 
and privilege remains to 


the tenants of thoſe ma- 


nors, to whoſe hands ſo- 
ever the ſame. be come to 


this day; and this ap- 


peareth by the Book of 
Domeſday now remaining pomeſday 


in the Exchequer, 
was made in the reign of 
Saint Edward the Confeſ- 
ſor, as it appeareth in 
Fitzh. Natura Brevium, 
fol. 16. 
controverſy the trial by 


turned by Sheriffs, was 
before the Conqueſt. In 


Eccleſia Sandæ 


vii 


which Book was 


made in the 
time of Wil- 
liam the Firſt 
(called the 

Conqueror) 
it was begun 


So as without anno 1021, 


and not finĩ- 
ſhed ' till 1086. 


juries, who ever were re- Carte's Hiſt. 

of ry, We | 
x vol, fol. 436. 
the Book of Domeſday 
you ſhall alſo read, that 


Marie 


de Worceſter habet bun- 


in 


dred vocat Ofwaldeſpaw, 
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in qua jacent 300 hide, de 


quibus epiſcopus iꝑſius ec- 


cleæ a conſtitutione anti- 


quorum temporum habet om. 


nes redditiones ſocharum, & 


omnes conſuetudines inibi per- 


tinentes ad dominicum vic- 


tum, & Regis ſervicium 
& ſuum: ita ut nullus 


vicecomes ullam ibi ba- 


bere poſſit querelam, nec 


in aliquo placito, nec in ali- 


qua qualibet cauſa. And 
it appeareth by the charter 


itſelf, that King Edward, 


long 'before the Conqueſt, „ 


granted to the church of 


Worceſter the ſaid fran- 
chiſes and hereditaments, 


whereby it is evident that 


then there were Sheriffs; 


and that the Sheriffs had 
then a court, and deter- 


mined cauſes, held pleas 
by plaint as to this day 
they do, and that they 
were redditiones ſocharam, 
which prove ſocage tenure, 
and Regis ſervicium knight's 
ſervice; then called Regis 
ſervicium, becauſe it was 
done to or for the King, 
and the realm: the ſame 
King granted the like char- 
ter to the monaſtery of St. 
Andrew in Ely, viz. two 
| hundreds within the iſle, 
and five and a half with- 
out, together with views of 
frank-pledge, and by ex- 
preſs words that no Sheriff 


legio gaudent | omnes eti- 
amaum in quorum manus 
ii ipſi fundi hedie devene- 
runt. Atque hoc apparet 
ex libro qui inſcribithr 
Domeſday, & in ſcactario 
aſſervatutr : qui ſanè liber 
(ut refert Fitzherb. de Na- 
tura Brevium, f. 16) reg- 
nante St. Ldwardo Con- 
feffore ſcriptus & cenditus 

fuit, Quapropter extra 

controverſiam plane eft, 


morem atque conſuetudi- 


nem experiundi lege per 
homines juratos, qui ſolu 
& - ſemper a vicetomite 
Oy a of gentis kujus 
ſubjugationem preceſſiſſe. 
Quin & in libro illo 
Domeſday difto ſeri 01? le- 
ges, quod eccleſia S. Ma- 
rig de Worceſter babet 
bundredum vocatum Of. 


waldeſbawwo, in qua jucent 


300 hide, de quibus epi. 
copus ipſius ecclęſiæ a 
conſtitutione anliquorum 
temporum habet omnes 
redditiones ſocharum, & 
omnes conſuetudines inibi 
pertinentes ad dominicum 
vittum of Regis ſervitium 
& ſuum : ita ut nullus vi- 
cecomes ullam ibi habere 
Pofſit querelam, nec in a- 
liguo placito nec in aligua 
qualibet cauſa. Denique 
quod Edgarus Rex, diu 
ante devidtum banc gen- 4 
tem, pradifias immunita- 
tes. atque poſſeſſiones 'ecclgs+.. 
5 5 1 


* W, orceſtrenſi conceſſe- 
rit, vel ex illa ipſa jive 
charta, (ut loquimur ) ſve 


 donatiene ſatis conſtat : 


ideoque & wicecomites 


tum fuiſſe, eoſdemque o- 
odie, in cu- 


lim velut 
ria ſua cauſas determi- 
naſſe, extitiſſe item, -tunc 


| temporis reddiliones ſo- 
carum, ſervitium ſoce, 
hoc eſt aratri, ſervi- 


 tium regis (ditum knights 
ſervice) vel meridiana 


luce apparet clarius. Con- 


femilem prorſus donatiq- 


nem & monaſterio ſanc- 


te Etheldredi Elyenfis 
conceſſit idem rex: vi- 
delicet duas hundred id 
eſt centurias infra in- 
ſulam, & quinque ac 
dimidiam extra 
una cum cognitione fran- 
ciplegiarum, ut dicimus, 
hoc eft vadium liberorum: 


denique diſertis verbis ca- 
vil ne quis inibi viceco- 


mes autboritatem 
ullo modo 
atque hæc ſatis profecto in 
re tam clara, fortaſſis e- 
tram nimis multa. Si quam 


ſuam 


ergo annalium ſcriptori- 
bus fidem adbibere veli- 
tis, in illiſce rebus detur 


gue pro juris communis 
bonore atque antiquitate 
ſradiderunt: quale impri- 
mis memorant de 
gentis Pups (ut 
primo rege: quod is u- 


bi imperium ſuum confire 


— Il. 


eandem, 


 interponerit 3 


Bruto 
aunt) 


To the READER. 
* ſhould intermeddle With 
the ſame; but thus much 


(if in a caſe ſo evident it 
be not too much) ſhall ſuf- 


fice. But if you will give 
any faith to them, let it be 
in thoſe things they have 


publiſhed concerning the 
antiquity and honour of 
the common laws: firſt 
they ſay that Brutus the 
firſt King of this land, as 
ſoon as he had ſettled him- 


ſelf in his kingdom, for the 


ſafe and peaceable govern- 
ment of his people, wrotea 


book in the Greek tongue, 
calling it the Laws of the 
Britons, and he collected 


the ſame out of the laws 


of the Trojans: this 
_ King, ſay they, died after 


the Creation of the World 
2860 years, and before 


the Incarnation of Chriſt : 


1103 years, Samuel then 


being Judge of Iſrael. 1 
will not examine theſe 
things in a quo warranto, 
the ground thereof Ithink 
was beſt known to the 
authors and writers of 

them; but that the laws of 
the ancient Britons, their 


contracts and other inſtru- 


ments, and the records 
and judicial proceedings 


of their Judges were wrote 


and ſentenced in the Greek 
tongue, it is plain and 
evident by proofs lucu- 
lent and uncontroulable: 
for proof whereof I ſhall 
b be 
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be inforced only to point 
out the heads of ſome few 
reaſons, yet fo as you may 
proſecute the ſame from 
the fountains themſelves at 
your good pleaſure, and 
greater r leiſure. And firſt 
take a juſt teſtimony out of 
the Commentaries of Ju- 


hus Czſar, (whoſe relations 
are as true, as his ſtyle and 
Phraſe is perfect.) He in 

his 6th book of the Wars 
of France faith, that in an- 


cient time the nobility of 


France were all of two 


ſorts, Druides or Equites; 


the one for matters of go- 


vernment at home, the o- 


ther for martial employ- 


ments abroad: to the Dru- 


ides appertained the order- 


ing as well of matters ec- 
cleſiaſtical, as the admini- 


ſtration of the laws and 


government of the com- 
monwealth ; for ſo he ſaith, 


De omnibus controverſiis 


publicis privatiſque conſti- 


tuunt, Mc. & fi quod 


eft admiſſum facinus, fi cæ- 
des fatia, fi de heredita- 
fe, de finibus controver- 


ſia eſt, decernunt; premia, 


Pœnaſque conſtituunt. Con- 


cerning the myſteries of 


their religion, they nei- 


ther did, nor might com- 


mit them to writing, but 


for the diſpatching and de- 
ciding of cauſes, as well 


public as private, faith he, 


Jani natrationes, quam 


To the READER. 
maſſet ad tutam & tran- 


quillam populi ſui guber- 
nationem, Greca lingua 
librum compoſuit, quem 
inſcrigſit leges Britonum, 


collectum e legib' Trojano- 


rum. AiqueRes iſte, inqui- 
unt, mortuus eſt ann. ab 
orbe condito 2860. & an- 
te incarnationem Chriſti 
1103. quo tempore I 
raelem Samuel Judicabat. 


Non eſt inſtituli mei iſta- 


rum rerum fidem atque au- 
tgoritatem excutere aut 
examinare; viderint hoc 
authores atque ſcriptores 


ipht : illud tamen interea 


luculentis admodum & 
neceſſariis ratiouibus con- 


ſtat, ſolere apud veteres o- 


lim Britannos, leges, pac- 
ta, & quæcunquè contrac- 


Iuum inſtrumenta alia, 

acliones item cauſarum, ac 
ſententiarum formulas & 
monumenta, Greca lin- 
gua conſcribi & tranſigt = 
univerſa. Quod dum pro- 


bo, cogor profetio digi- 


tum quaſi ad capita & fon- 
tes rationum aliquot in- 
lendere, earumgue hinc in- 
de juſtam proſecutionem, 

five ardenti tus Audio, : 


ive majori forte otio re- 


linguere. Atque primum 
habeas libi e Fulii Cæſaris 
Commentariis expreſſum 
teſttmonium : cujus ſane 
authoris non minus vere 


eſt 


To the 
eſt porfetta Ayla, phraſis 


elegans; is lib. 6. de Bel- 
lo Gallico, optimatum in- 
quit apud Gallos duo olim 
genera, Druidum & Equi- 
tum : quorum illi res do- 
mi adminiſtrabant, hit ne- 
gotia militaria foras pro- 
curabant : atque Druidum 
ſane officium duplex, Ja- 

crorum procuratio, & rei- 
Pub. ac legum adminiſtra- 
tio, ita enim diſerte loqui- 


tur; de omnibus contro- 


verſiis publicis privatiſque 
conſtituunt, Ic. Et fi quod 


eſt admiſſum facinus, ſi 


cædes fata, ſi de hæredi- 


tate de ſinibus controver- 
a eſt, decernunt, præmia, 


panaſque conſtituunt : diſ- 


ciplinam religioſam aul 
philoſophicam literis non 
mandant, nec fas putant ; 
in reliquis vero rebus pub- 


licis privatiſque rationibus 


 Greas hiteris utuntur in- 
quit, ne diſciplina illa ef- 
ferretur in vulgus. Jam 
hoc peſito, quod Druides 


Græcà lingua jus ex more 


dixerunt, & negotia tam 


publica quam privata 
tra» ſegerint, facile ſequi- 


tur ſulſſe idem & in hri- 


 tainia uſitatum quia 
omnis diſciplina & tota 
cobors Gallicoram Drui- 
dum, Druidum Britanni- 
corum colonia quædam 
uit, vel ipſo ibidem teſie 

Cæſare, qui inquit : diſci- 


READER. 


Grecis literis utuntur, they 
uied to do it in the Greek 


tongue, to the end that 


their diſcipline might not 


be made common among 
the vulgar : now then this 


being granted thattheDru- 


ides did cuſtomarily ſen- 


rence cauſes, and order mat- 


ters publick and private in 


the Greek language, it will 
eaſily follow, that the very 


ſame was likewiſe uſed here 
in Britain; and the conſe- 
quence is evident and ne- 


ceſſary, for that the whole 


ſociety, and all thediſcipline 
of the Druides in France, 


was nothing elſe but a very 
colony taken out from our 


Britiſh: Druides, as Ceſar 
himfelf in the fame place 


afirmeth, from whence 


they learned and received 


all their diſcipline for ma- 
naging of caules whatſo- 
ever. Diſciplina Druidum 
(ſaith he) in Britannia re- 

perta alque inde in Gal- 

liam tranſlata : et nunc qui 

diligentius illam aiſcipli- 
nam cognoſcere volunt, in 
Britanniam diſcendi cauſſa 
The very 

fame witneſſeth Pliny allo, 
lib. 13. cap. 1. towards 
the end. Nay their very 
name and appellation may 
ſerve for a proof of the uſe 


Proficiſcuntur. 


of the Greek tongue. they 


being called Druides of. 
** an oak, becauſe, ſaith 


b 2 Pli- 
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To the READER. 


Pliny, they frequent woods 


where -oaks are, and in all 


their ſacrifices uſe the 


leaves of thoſe trees. Add 
ſecondly to this, the daily 


commerce and traffick be- 
twixt thofe Britons and 
French ſo much ſpoken of 


by Cæſar, Strabo, and 
Pliny : and therefore no 


doubt but they uſed one 
and the ſame form of cove- 
nanting by writing; which 
that it was in Greek, Stra- 


bo plainly affirmeth, ib. 4. 
Gecgraphiæ, for that the 


Maſſilienſes, a Greek co- 


lony, and, as hiſtories re- 


port, the chiefeſt merchants 
then in the world next the 


 Phcenicians, ſo ſpread a- 


broad the defire of learn- 


ing their language, that 


even vulgarly inſtancing 
therein the French na- 
tion, they did r ανα 
Eh year, write, ſaith 
he, their deeds and obliga- 


tions in Greek; and that 


there paſſed continual traf- 


fick likewiſe betwixt theſe 
very Maflilians and the 
Britons; Strabo in the 


ſame place directly affirm- 


eth in that ſaith he they 
uſed to fetch tin from the 
Britiſh iſlands to Maſſa- 
la, d r Bperavrnwy views 
big Tny Maccaniav xopiriob ai, 


and for this it is that Juve- 


nal, who wrote above 1500 


years paſt in his 15th Sa- 


tire ſaith, Callia caulſidi- 


plina Druidum in Britan- 
nia reperta, atque inde in 
Galliam tranſtata; & nunc 
gui diligentius illam dif- 
ciplinam cogneſcere vo- 
lunt, in Britanniam di- 


cendi canſfa proficiſcun- 


tar. Hoc ipſum etiam 


teftatur Plinius, lib. 13. 
c. 10 ad finem : guin & 
nomen ipſum Druidum 
pro ſermonis Græci uſu 
argumento nebis efſe po- 


teſt; quandoquidem a 


Graco devs appellationem 
& nomen traxerint, ob 
hanc cauſam inquit Plinius 
quia per ſe roborum elt- 
gant lucos, nec ulla ſacra 
fine ea fronde conficiunt. 
Adjicias ſecundo loco offi- 
dua commercia Britanno- 
rum cum Gallis a Cæſare, 
Strabone, Plinio tantope- 


re decaniata : ergo & tij- 


dem pactorum convents- 
rumque formulis fuiſſe uſus 


proculdubio eſi neceſſe, 


quod totum Graca lingua 
fadtitatum efſe affirmat 


diſerte Strabo, lib. 4. Geo- 


graphie, quia Maſſilienſes 


colonia Graca (atque, ut 


: hiſtoric referunt, præcipui 


tum poſt Phænices mer- 
catores) ſtudium diſcendi 


_ Graea in tantum paſſim By 


exctarunt, ut ſolerent e- 
tiam vulgo, ( de Gallts 


| ib1 loquitur). r ovuBo- 


Aaic ENAẽ,ỹ Y '£8Vg Hoc 


et contradtuum formulas 


Grace 


To the 
Grace ſcriberè: 
intercelilſe item aſjidua 
commercia Maſſilienſibus 
ipfis cum Britannis, ibi- 
dem direfte Strabo indi- 
"CF 7 
bant Stannum ix ron Bpe- 
plN (OUD „Hoh fic Thy Meg- 


PEN”, te e Britan- 


nicis inſulis in Meſſaliam 


aſportare : unde Fuvenalis 


illud Sat. 15. qui mille ſu- 


pra & quingentos abbinc 


annos ſcripſit, reſpediu uſus 


Græcæ ung ug i in juriſpru 


Aientia, Gallia cauſſidicos 
Aaocuit ſacunda Britannos: 


non quod a Gallis juriſ- 


pðperiti noſtri eleguentiam 


didicerint, id quod Ce- 
far author certiſſimus ne- 


gat, ſed quia leges no- 


fire grave lonſcribebau- 
tur, idcirco Gallia que 


coloniam Gracam (ut ait 


Strabo) receperat, juris 


noſiri profeſſores dicitur 


docuiſſe. Porro diſcipli- 
nam religioſam quod atti- 


net, refert idem author, 
lib. 4. Coluiſſe, Britan- 


nos Cererem & Proſerpi- 


nam, iifque ſacra feciſſe eo- 
rum plane ritu, qui in T 
poleaxn, Samo vixerunt, 


Deniq; cum exercuiſſeGre- 


cos hic commercia, tum non 
mnc:gnitam modo, ſed fa- 


miliarem fuiſſe veteribus 


Britannis eorum linguam 


probant ipſa hujus inſule 
Nam Bret (un- 


nomina. 


quin & 


olim enim ait ſole- 


_ the 


READER. 


cos docuit facunda Bri- 
tannos :; Not that the 
Frenchmen did teach the 
lawyers of England to be 


eloquent, (which Czlar a 
moſt certain author de- 


nieth) but that a colony 
of Græcians reſiding in 
France, as Strabo faith, 
Gallia was ſaid to teach 
profeſſors of the laws 
of England, being written 
in the Greek tongue, elo- 
quence, Now for mat- 
ters of religion, Strabo in 
his 4th book obferveth, 


that * Britains worſhip- 


ped Ceres and Proſerpina, 
and ſacrificed unto them 
according to the Greek 


form of ſuperſtition as they 


did iv ry Zawolparn, in Sa- 
mos. Laſtly, that as well 


the Grecians had traffick 
here, 


as that their lan- 
guage was not unknown 
to the ancient Britons, 


the very names given un- 
to this our country, do de- 


clare and prove. For Bret 
(from whence our writers 
as from an old Britiſh 
word derive the appella- 
tion of this iſland and in- 
habitants, becauſe the an- 


cient Britons were wont to 
paint their bodies, and in 
Juvenal are called 


piłti 
Britanni, which was, ſaith 


Cæſ. lib. 5. to make them 


ſeem fearful in fight totheir 
enemies, the ſame word in 
b 3 that 
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To the READER. 


that very ſignification is 
Greek, and ro Be trag in AÆſ- 


chylus & Lycophtoh ſig- 
nifies a picture; now the 


other part of the worq, 
avi, it is in Greek as 


much as land or country: 
IJ omit the name Albion, 
at the firſt Olbion, or the 


happy iſland in Greek, to- 


gether with a great multi- 

tude of Engliſh words, as 

cyrographer prothonotary, 
ideote, &c. yet taſting of a 


Greek beginning: for that 


hereby as I think it is ſuf- 
ficiently proved that the 
laws of England are of 
much greater antiquity 
than they are reported to 


be, and than anythe conſti- 


tutions or laws imperial of 
Roman Emperors. Now 
therefore to return to our 


chronologers, they farther 


tay, that 441 years before 


the incarnation of Chrilt, 
Mulumucius of ſome cal- 


led Dunvallo M. of ſome 
Dovebant, did write two 
books of the laws of the 
Britons, the one called 
Stat” Municipalia, and the 


other Leges Judiciariæ, for 


ſo the ſame do ſignify in the 
Britiſh tongue, wherein he 
wrote the ſame, which is as 
much as to ſay, the ſta- 

tute law, and the com- 


men law : and 356 years 


before the birth of Chriſt, 
Mercia Proba, Queen and 


wile of King Gwintelin, 


e hiiſce ſatis (ut opinor) 


 Fuiſſe jus noſtrum quam 


ad chronicos noſtros re- 
| deam, inquiunt porro Mu- 


de ſcripiores noſtri tan- 
quam ab antiquo verbo 
Britannico, regionis iſti- 
us atque incolarum appel. 
lationem deducunt, eo ni- 
mirum quod ſoliti fint ver 
teres olim Britanm, cor- 
pore pingere, unde pit 
Britanni apud Fuvenalem, 
cujus ratio fuit inquit Cæ- 
ſar lib. 5. quo fierent in 
prælio aſpectu horribilio- 
ri) illud ipſum verbum in 
ipſiſima“ eadem fignifica- 
tione, purum putum Gre- 
cum eſt; & 70 Getrag apud 
Aſchylum ac Jycophro- 
nem, pidturam ſigniſicat: 
quod ad alterum vero vo- 
cabuli illius membrum- 
ral Græca vox eſt, idem, 
que plane quod apud La- 
tinos regio ſonat: mitto 
hic nomen alterum Albi- 
on, primo Olbion Grace 
beata inſula, una cum 
Britannicorum vocabulo- 
rum ingenti quaſi exercitu, 
que in bunc uſque diem 
Græcum originem prorſus 
ſapiunt; quando quidem vel 


liquet, antiquius multo 


fertur, quamque ullæ fint 
cujuſcunque tandem Ko- 
mani imperatoris leges 
aut conſtitutiones imperi- 
ales: quare ut aliquando 


lumucium ab aliis Dun 
vallo 


To the READER. 


vallo M. dif, ab aliis Do- 
veb' duos libros de Brito- 
num legibus annos ante 
Cbriſtum natum 441. con- 
ſcripfiſſe, alterum ſtatuta 
municipalia dictum, leges 
Judiciariæ alterum, ila e- 
nim Brittannicè ſonant ver- 
ba antiqua, idemque va- 


len. quod jus noſtrum mu- 


nicipale, juſque commune. 
Porro annis ante Cbriſtum 
. Mercia, proba regina 
7 uxor regis Swimtbeli- 
ni, Britonum lingua de 
legibus Aigliz librum ſcri- 
pfit, quem eundem Mar- 
chenleg, nominavit, Ad 
bac Alfredus five Alvre- 
dus Saxonum occidentali- 
um Rex, annos poſt Chri- 


 ftum 872. de iiſdem legi- 


bus Anglia librum com- 
poſuit, quem inſcriꝑſit Bre- 
viarium quoddam, qucd 


gibus Trojanorum, Græ- 
corum, Britannorum, Sa- 
xonum, & Dacorum. An- 
no vero a Chriſti incarna- 
trone 635, Sigabert frve 


3 Sipeſbert Orientalium An- 
glorum rex, librum ſcri- 


pit de legibus Angliæ, 
Luem vocavit Inſtituta le- 
gum: Edu. rex cjus no- 
minis ante devictam hanc 
Lentem tertius, ex immen- 
Ja legum congerie, quas 


Britanni, Romani, Angli 
& Daci condiderunt, opti- 
ma quaque ſelegit, ac in 


Chriſt 635. 


wrote a book of the * 


of England in the Britiſn 


tongue, calling it Mer- 
chenleg : King Alfred, or 


Alvred, King of the Weſt 


Saxons, 872 years after 


Chriſt wrote a book of the 
laws of England, and 


called the ſame, Brevia- 
rium quoddam, quod com- 
poſuit ex diverſis legibus 
Trojanorum, 
Britannorum, 
Dacorum : 
ter the 


Saxonum, & 
incarnation of 


Sigeſbert Orientalium An- 


glorum rex, wrote a book 


of the laws of England, 


calling it Legum inflituta : 


King Edward of that name 
before the Conquelt the 3. 


Ex immenſa legum conge- 
rie, quas Britanm, Roma- 
ni, Angli & Daci condider- 
compoſuit ex diverſis le- 


runt, optima quæ que ſelegit, 
ac in unam coegit quam vo- 
cari voluit legem commun- 
em : theſe and much more 


to like purpoſe ſhall you 
read in Gildas, Gervaſius 
Tilburienſ. Galfr. of Mon- 
month, Will' of Malmſ- 
bury, Hovenden Matthew 
of Weſtminſter, Polidore 
Harding, Caxton, 
F abian, Balzus and others. 
So as it appeareth by them 


Virgil, 


that before the Conqueſt 


there were, amongſt others, 
ſeven volumes or books 


intituled Leges Britanna- 


Græcorum, 
in the year af- 


Sigabert, or 


X1 
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To the READER. 


rum, Statuta Municipalia, 


Leges Fudiciaria, Merchen- 
leg, Breviarium Legum, 
Legum Inſtituta, & Com- 
munis Lex. Cum inſignis 


ſubactor- Anglia Rex up 


ulleriores inſulæ fines ſuo 


ſubjugaſſet ede, . 
bellium mentes terribilium 


perdomuiſſet exemplis ne li- 
bera de cætero daretur er- 


roris facultas, decrevit ſub- 
 jeflum fibi populum uri 


feripto legibuſque ſabjicere : 


propeſi tis igitur legibus An- 


geicanis ſecundum triparti- v 


tam eoram diſtinctionem, hoc 


eſt Marchenes, Daneleg, 
& Wet ages. quaſdam, 


reprobavit,,  quaſdam au- 
tem approbaus tranſmari- 


nas Newſirie leges, que 
od regni pacem tuendam 


eficaciſſime videbantur ad- 
jecit; this faith Gervaſi- 
us Tilburienſts, one that 


wrote in the Conqueror's 


time, or ſhortly after him: 


whereby, if the ſame were 


admitted, it appeareth 


that ſome of the Engliſh 


laws be allowed, and ſuch 


of his own as he added 
_ were efficacrſſime ad regni pa- 


cem tuendam, and therefore 


if ſuch laws as he added 


of his own had continued, 
(as in troth they did not) 
they were not ſo ſhame- 


leſly and falſely to be ſlan- 


unam coegit, quam vocari 
voluit legem communem 3 
hac atque conſimilia plura 
leges apud Gildam, Gervaſi- 
um Tilburienſem, Galfri- 
dum Monumathenſem, Gui- 


lielmum Mamſburienſem, 


Hovendenum, Mattheum 
Weſt monaſterienſem, Poli- 
dorum Virgilium, Hardin- 


gum, Caxtonum, Fabianum, 


Balæum, atque alios: ex 


quibus apparet gued ante 


ſubjugatam Angliam, ſep- 
tem profefto ſrve libri five 

voluming exliterunt, inſcrip- 
ta Lepes Britonum, ſtatuta 


 Municipalia, leges Fudict- 


ariæ, Marchenleg, Brevi- 
arium legum, legum Inſtitu- 


ta, & communis lex. Cum 


infignis ſubattor Angliæ 
Rex Willielmus ulteriores 


nfule fines ſuo ſubjugaſſet 


imperio & rebellium mentes 


terribilium perdomuiſſet ex- 
emplis, ne libera' de cæ- 
tero daretur erroris facul- 
tas, decrevit ſubjectum fili 
populum juri ſcripto legi- 
buſque ſubjicere, propoſi- 
tis igitur legibus Anglica- 


nis ſecundam tripartitam 


eorum diftinftionem, boc 


eff Marcheuleg, Daneleg, 


& MWeſt-ſaxonleg, quaſ- 


dam reprobavit, quaſdam 


autem approbans tranſma- 
rinas Neweſirie leges, que 
ad zh. pacem tuendam 


Mea. 


To the RE A D E R. 


efficaciſſime videbantur ad- 
fecit ; hec habet Gerva- 
fins Tilburienſis, qui aut 
vittoris ipſius temporibus, 
aut non ita multo poſt 
ſcripſit: ex quo conſtat 
(fquidem fidei quid bic 
author habeat) & appro- 
baſſe illum leges Angliæ 
nounullas, & fuiſſe illas 
quas de ſuo addidit ad reg- 
ni pacem tuendam effica- 
ciſſimas; ideogue fi per- 
ſtitiſſent, etiam atque per- 
manſiſſent leges illæ ad- 
jedtitiæ (id quod neuti- 
quam videmus fadtum) 
ad contumelia illa tamen 
tam impudenti, tamque 
adeo falſa nequaquam dig- 
ne fuiſſent, qua eas non- 
nulli malicioſe, ne dicam 


an ignoranter magis affe-' 


cerunt. De quibus illud 
tantum dico; 


Aut hæc in noſiros fabrica- 
ta eſt machina muros; 

Aut aliquis latet error, 

cequo ne credite Teucri. 


Interea tamen ut habeas 
uo acquieſcas, 


lector in 
audi quid Joh. Forteſcue 
miles, capitalis Anplie 


Jiuſticiarius, ſingulari cum 
dodtrina tum aithoritate 


vir de bac ipſa re ſcripſe- 
rit. Is libro primo c. 17. 
de legibus Angliæ agens; 
que fi optime inquit non 
extilifient, aliqui regum 


dered, as ſome maliciouſly 


and 1gnorantly have done ” 


of whom J only ſay, 


Aut bec in noftros fabricata 


eſt machina muros ; 


Aut aliquis latet error, equo 


ne credite Teucri. 


for thy ſatisfaction herein, 
hear what Sir Jo. Forteſ- 


cue, Kt. Chief Juſtice of 


England, a man of excel- 


Tent learning and authort- 
ty, wrote of this matter, 


lib. 1. cap. 17. ſpeaking of 
the laws of England; 


que fi optimæ non exti- 


tiſſent, aliqui regum illo- 
rum juſtitia, ratione, ſeu 


affettione concitati eas mu- 
aut omnino dele- 
& maxime Ro- 


taſſent, 
viſſent, 
mani qui legibus ſuis quaſi 
totum orbis reliquum ju- 


dicabant. After the Con- 
queſt King Henry the 
firſt, the Conqueror's ſon, 


ſurnamed Beauclarke, a 


man excellently learned, 


becauſe he aboliſhed ſuch 


cuſtoms of Normandy as 
his father added to our 


common laws, is ſaid to 


have reſtored the antient 


laws of England : King 


Henry the ſecond wrote 


a book of the common 


laws and ſtatutes of Eng- 


land, divided into two 


tomes, and according to the 
ſame diviſion, intituled the 
leges, 


one pro republica 


. and 


xli 


* See the Laws 
of H. 2. in 
Wilkins's 
Saxon Laws, 


P. 318 to 338. 


To the READER. 
and hs other Statuta Re- 


galia, whereof not any frag- 
ment doth now remain * 
And yet by the way, 1 


could but ſmile when I 


read in ſome of them, that 


when Cardinal Woolſey at 


the laſt perceived untrue 
ſurmiſes, and feigned com- 
plaints for the moſt part of 


ſuch poor people as laded 


him with petitions, he then 
waxed weary of hearing 


| their cauſes, and ordained 


by the King's Commiſſion 
divers under-courts to hear 


complaints by bill of poor 


third was kept in the Lord 


people; the one was kept 
in the Whitehall, the other 


before the King's Almoner 


Dr. Stokeſley, a man that 


had more learning than diſ- 


cretion to be a Judge ; the 


| Treaſurer's Chamber, be- 


ſide the Star-Chamber, and 


the fourth at the Rolls at 


the afternoon : theſe courts 
were greatly haunted for a 
time, but at the laſt the 


people perceived that much 
delay. was uſed in theſe 


ended, they bound no man 


by the law, then every 


man was weary of them, 


and reſorted to the common 


law; but trafent fabrilia 


wt 


fabri; and yet it were to be 


wiſhed that they had kept 
themſelves within their 


compoſuit, 


and few matters 
ended, and when they were 


illorum juſtitia, ratione, 
vel affeftione concitati eas 
mutaſſent, aut omnino de- 
leviſent, & maxime Ro- 
man qui legibus ſuis quaſi 
totum orbis reliquum ju- 
dicabant. Poſs ſubattin- 
nem noſtram Henricus e- 
jus nominis primus, viclo- 
is filius cognomento Beau- 
clarłe, præſtanti vir doc- 
trina, ob id antiquas leg es 
Angliæ reſtituifſe dicitur, 
quod conſuetudines Nor- 
mannicas a paire igſius ſu- 
perindufias penitus abo- 
leverit : Henricus vero ſe- 
cundus Librum etiam de 
legibus & ſtatutis Angliæ 
quem in duos 
tomos ſectum, alterum pro 
Republica leges, alterum 
flatuta> regalia, ſecundum 
diviſionem illam inſcripſit, 
quorum ne  fragmentum 
extat hodie religuum. (.) 


| Nequeo tamen obiter ab- 


ſtinere riſu interea, cum a- 
pud Annalium hoſce ſcrip- 


tore, quoſdam lego, quod 


ubi Cardinalis Moolſeius 
Perſenſiſſet in ſupplicatio- 
nibus vu gi, quibus indies 
onerabatur, aut ſuſpicio- 
nes falſas, bow PE que 
remonias plurimum 
contineri, . lo au- 
diendi cauſſas defatigatus, 
ex conceſſione & edicto 
Regis, minores aliquot 
curias ſubſtituit, que au- 
diendis populi gquerelis per 

8 li- 


To the READER: 


libellos ſupplices inſervirent, | 


harum unam conſtituit in 
ædibus dictis Whitehall, 


alteram coram eleemoſynario 


regio doctore Stockeſley, viro 
utcunque dofio, certe ad of- 
ficium & munus FJudicis 
minus apto & diſcreto: ter- 
tiam in cubiculo mag Ang- 
liæ theſaurarii juxta came- 
ram ſtellatam: et quartam 
apud rotulorum cuſtodem poſs 
meridiem; atque ad has 
quidem curias frequens popu- 
lus aliquandiu coafluxit, ve- 


rum earum tædio demum 
victi, ubi cauſſas plurimas 


de die in diem vidiſſent di- 
lalas, paucas vero compoſi- 
tas, neque quenguam denique 
teneri lege late illic ſenten- 
tiæ utcunque ſtare, ad jus 


commune omnes inde convo- 
larunt: ſed tractent fa- 
brilia fabri. Et optandum 


| ſane eſſet ut intra metas ſuas 
ſe continuiſſent, quando eo- 


rum forte aliqui apud viros 


prudentès illorum tandem re- 
Portarunt premium, quibus 


ne tum quidem credilur, 


etiam cum verum dicunt, 


Doctis vero & prudentibus 
Hiſtoriograpbis conſilium il- 


lud do, ne immiſceant ſeſe 


temere alienis ſtudiis, neue 
in myſteria cujuſcunque tan- 
dem artis aut ſcientiæ, im- 
primis vero legum bijus regni 


proper element, for per- 


adventure with wiſe men, 
ſome of them have reaped 
the reward of thoſe that 

are not believed, when 

they ſay the truth. To the 
grave and learned writers 
of hiſtories, my advice is, 


that they meddle not with 


any point or ſecret of any 
art or ſcience, eſpecially 
with the laws of this 


realm, before they confer 


with ſome learned in that 


profeſſion. 
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And where it is report- 


ed, that it was not law- 


ful for any common per- 


ſon to uſe any ſeal to any. 


deed, charter, or other in- 
ſtrument in the reign of 


Hen. 2. nor long after, 
and therefore Richard 


Lacy Chief Juſtice of 
England, in the reign of 


Hen. 2. is ſaid to have. re- 


rehended a common per- 
ſon, for that he uſed a pa- 
tent ſeal, when as that 


pertained, as he ſaid, to the 
King and Nobility only; 
againſt which, Ingulphus 


Abbot of Croyland, who 
is ſaid to have come in 
with the Conqueror faith, 


ante Normannorum ingre/- 


ſum cirographa firma erant 
cum crucibus aureis, aliiſque 
fignacults, ſed Normannos 


cum cerea impreſſione uniuſ- 


cujuſque ſpeciale figillum ſub 
intitulatione trium vel qua- 
tuor teſtium conficere ciro- 
grapha inſtiluere, by which 


it appeareth, that in the 
Conqueror's time, every 
man might ſeal with a 


private ſeal : but letting 


_ theſe paſs, and to be- 
lieve neither till both 
of them be agreed, in 
troth it was ever unlaw- 


ful for a gentleman to 


To the READER. 


aliiſue inſtrumentis plebeio 
capitalis totius Angliæ juſti- 


reprebenderit, gd" figilly 


fit, 1d quod regis tantum ac 


 wnfiore una huc devenit, 


« crucibus aureis aliis 


aus victoris privato ſi- 


non conſulto prius docto ali- 
quo ejus profeſſore, zrruant 
aut invadant. 

 Atque quod fertur non . 
cuiſſe publicitus, regnante 
Henrico ſecundo & multo 
poſt, in pattis, donationibus 


homini figillo privato uti 
(quo nomine Richard Lacy 


trarius temporibus Henrici 
ſecundi hominem plebeium 


patenii ut loquuntur uſus 


procerum fuiſſe dicitur :) 
contrarium plane habet In- 
gulphus Abbas de Croy- 
land, qui cum gentis hujus 


ec atque quod ante Nor- 
„ mannorum ingreſ. ciro- 
61 grapha firma erant cum 


th ſignaculis, ſed Norman' 
% cum cerea impreſſione 
„ uniuſcujuſque ſpeciale 
e ſigillum, ſub intitula- 
« tione trium vel quatuor 
« teſtium conficere ciro- 
* orapha inſtituere: unde 
« conſtat cuivis e plebe 
* licuiſſe temporibus illi- 


6 gillo ſuo cirographum 
„ ſignare.“ Verum ut rem 
hanc aliquando miſſam facia- 
mus, atq, neutri parti tantiſ- 
per credamus, dum inter ſeſe 
mutuo convenerint, illud 


Pro- 
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profes certum eſt, nunguam 
licuiſſe ſive homini generoſo 
 alterius inſignia aut figillum 
uſurpare, ſive cuicunque alit 
| cujuſois ſignaculum affingere 
aut imitari; alias vero 
ſemper cuivis ſubdito li: 


cuit, figillum ſuum cuicun- 


que tandem inſtrumento ap- 
pPonere; atque hoc infinitis 


prope conſtat eremplis; 
unico inſtar 
omnium contentus ero, quod 


ego tamen 


a Magiſtro Joſepho Hol- 


landio Interioris Templi 


ſocio accepi, antiquario ſane 
perito & honarum litera- 
rum amantiſſimo; datum 
vero fuit an. 33 H. 2. 
& vel in hunc ujque diem 
vetera duo pulcherrima fi- 
gilla geſtat, a't-rum Gaul- 


teri de Fridaſtorpe, a terum 


Heliz ipfius filii: et quia 
multa notatu digna continet, 
opere pretium putavi in lec- 
oris gratiam, de verbo ad 


verbum huc transferre. Hæc 


eſt concordia facta in comi- 
tatu Ebor' die Lune 
proxime poſt feftum Sancti 
S Hilarii anno regni Regis 
Henrici ſecundi 33, inter 
Walterum de Fridaſtorpe 


& Heliam filium ejus, & 


inter Johannem de Bever- 


laco, ſcilicet, de una caru- 


cata terre in Fridaftorpe, 


quam pred” Joh. clama- 


vit verſus eos in eod' com' 
ſicut jus & haereditagi- 
um ſuum, per breve Dom' 


uſurp the arms or ſeals of 


another; and to forge or 


counterfeit the ſeal of any 
other was unlawful for 


any: but otherwiſe it was 
never unlawful for any ſub- 


ject to put his own ſeal to 
any inſtrument, as may ap- 


pear by infinite precedents, 
amongſt which for an in- 
ſtance, I thought good 
here to remember one for 


all, which Maſter Joſeph 


Holland of the Inner Tem- 
ple, a good antiquary, and 
a lover of learning deli- 
vered unto me, and beareth 
date anno 33 H. 2. and is 
ſealed at this preſent with 


2 fair ancient ſeals, viz. 


of Walter of Fridaſtorpe, 


and Helias his ſon, and 
for that it containeth di- 


vers matters worthy ob- 
ſervation; I thought good 


to exemplify it tothe reader 


de verbo in verbum. Hat 


eſt concordia fadta in co- 


mitatu Eborum die Lune 


proxime poſt feſtum San- 
di Hilarii anno Regni 


Regis Henrici ſecundi 33, 
inter ⸗Valterum de Frida- 
ftorpe & Heham filium e- © 
jus, & inter Joban. de Be- 
verlaco, ſcil. de una caruca- 
da terre in Fridaſtorpe, 


quam præd Foh. clamavit 
verſus eos in eodem comi- 
tatu ficut jus & bereaita- 


gium ſuum per breve Dom” 


Reg* ſcil. quod pred? Malt. 


& 
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runt, & reddiderunt pred” 
Johanni pro clameo & recto 


ſuo quod in ipſa terra ha- 


buit, unam dimid* caruca- 
tam terra in eadem villa, 
& unum tofium, ſeil illam 


dimid carucatam terræ 
_gue jacet inter terram 


Galfrid Wanlin & inter 
pred” carucatam terra 
quam clamavit, & illud 


 toftum qe jacet inter ter- 
ram Adæ filie Norman de 


Sexe vall' & terram Hen 
ſlii Thom” plenarie cum 


omnibus pertinenttis ſuis 


infra villam & extra ſine 


ullo rel enemento; hanc 


vero dimid' carucatam ter- 
re & toftum plenarie cum 


omnibus pertinentiis ſuis 
tenebit præd ob & bæ- 


red ſui de prad' Helia & 


. heredib* ſuis, Reddendo 
inde annuatim præd He- 
lie & beredil” ſuis 12 d. 


ad termin Pentecoſt, pro 


omnibus ſervitiis que ad 


terram illam pertinent : 
et pred' Walterus & Heli- 


as & bared' ſui warranti- 
zabunt præd Fob' & hære- 
dibus ſuis prefat' dimid 


carucat. terre &. toſtum, 


cum omnib* pertinen' con- 


tra omnes homines : hanc 
vero concordiam ex utraque 


parte affidaverunt firmer 
& fine dolo tenend', ficut 
præſens Cirographum tef- 


talur, & ſape dictus Mal- 
terus atiurnavit pred? 


- 


To the RE ADE R. 
S Hehias filius ejus dede- 


Reg' ſciÞP qd' pred” Walt' & 
Helias filius ejus dederunt, 
& reddiderunt præd' Jo? pro 
clameo & recto ſuo quod in 
ipſa terra babuit, unam di- 
mid? carucat' terræ in eadem 
villa, & unum toftum, ſcil' 
illam dimid' carucatam terræ 
quæ jacet intꝰ terr* Galfrid 
Wanlin & int' præd' caru- 
catam terræ quam clamavit, 


& illud toft' qd' jacet inter 


terr” Adæ filiæ Norm' de Se- 


zevall' & terram Henr' filii 


Thom' plenarie cum omni- 
bus pertin' ſuis infra villa” & 
extra ſine ullo retenemento; 
hanc vero dimid' carucatam 


terr' & toft' plenarie cum 


omnib' pertinen' ſuis tenebit 


pred” Joh' & bæred' ſui de 


præd' Helia & hæred' ſuis, 
Reddendo inde annuatim 


præd' Heliæ & hæredib' ſuis 


12 d. ad termin' Pentecoſt”, 
pro omnib' ſervitiis quæ ad 
terram illam pertinent: et 
præd' Walterus & Helias & 
hæred' ſui warrantizabunt 
præd' Joh' & hæred' ſuis 
præfat' dimid' carucatam 


terræ & toft', cum omnib' 


pertinen* contra omnes ho- 


mines: hanc vero concordiam 


ex utraque parte affidaverunt 
firmiter & ſine dolo tenend', 


ſicut præſens Cirographum 


teltaturz; & ſæpe dic- 
us Walterus atturnavit 
præd' Johan' in eodem 


com' ad faciend' præd' 


Heliæ filio ſuo, & hared' 
ſuis; hiis teſtibus Remigio 
Dapi⸗- 


ot 
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Dapifero, Ranulp' de Glan- 
vill' tunc Vicec' Eber', Ra- 
nulpꝰſilio Walteri, Roger de 
Badnut, Warino de Rolleſ- 


by, Alano de Sinderby, Ra- 


dulp' filio Radul. WiJP de 


Aton', Nich' de Warham, 


Rob? de Mara, Alano filio 


Heliz, Roberto de Melſa, 


Thom” filio Jodlani, Wal- 


ram' filio Will' Walter' de 


Bomadnum, Alano Male- 
banke, Adamo de Kellum, 


Robert' de Malteby, Gil- 
bert' de Torini, Will'mo 
Agullum, Gilbert' filio Ric' 


WilPmo de Backeſtorpe, 
Helia Latimer; ** quo qui- 


6 dem reſcripto five brevi 
«rex domino mandavit, 


ce quod ſine dilatione ple- 
«© num rectum teneat Joh? 
de Beverlaco de una ca- 


rucata terre cum perti- 
e nen* in Fridaſtorp quam 


% clamavit, & quam Wal' 


de Fridaſtorp, & Helias 


e filius ejus ei deforc* & 
e nit fecerit Vicecomes 


Ebor' faciat, ne amplius 
&« inde clamorem audiamus 


pro defectu recti.“ Ad ple- 


niorem vero hujus rei intel- 


ligentiam, tenenaum im- 


primis quod 


Fridaſtorpe & Heliam fili- 


um ejus, idque de una caru- 


cata terre in Fridaſtorpe, 


quod quidem breve Domi- 


gero de 


Job” de Be- 
verlaco reſeript” ſeu breve 
addux pro jure ſuo recupe- 


rando contra Walterum de fedtu recti. 
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Johan- in eodem comitatu 
ad faciendum pred? ſervi- 
tium pred” Heliæ filio ſuo, 
& beredibus ſuis; hiis teſ- 
tibus Remigio Dapifero, 


| Ranulpho de GlanuviP tunc 


Vicecomite Eborum, Ra- 
nulpho filio Walteri, Ro- 
Badnut, Warino 
de Rolleſoy, Alano de 
Sinderby, Radulpho filio 
Radu!“ Wil p Aton, 


Nich* de Warham, Robert 


de Mara, Alano filio He- 
liz, Roberto de Melſa, 
Thom filio Fodlani, Wal- 
ram filio Wil” Waltero de 
Bomaduum, Alano Male- 
banke, Adamo de Killum, 
Roberto de Malteby, Gil- 
berto de Torini, WilP A. 
gullum, Gilberto filio Ri- 
chardi, Wil mo de Backe- 


Storpe, Helia Latimer; by 


which writ the King com- 


manded the Lord, quod 
fine dilatione plenum . 


tum teneat Johan de Be- 
verlaco de uno carucata 
terre cum pertinentiis in 
Fridaſtorpe quam clamat, 


& quam Walterus de Fri- 


& Helis filius 
gjus ei deforc““ & niſi fe- 
cerit Vicecomes Eborum 
faciat, ne amplius inde 
clamorem audiamus pro de- 
For thy a 
underſtanding, hereby it 
appeareth that J. de Be. 


daſtorpe, 


verlaco brought a writ of 


right againſt Walter of 


Fri 
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Fridaſtorpe, and Helias his 
ſon, of one plough land 
in Fridaſtorpe, directed to 
the lord of the manor of 
whom the ſaid plough- 


writ was after by a pre- 
cept made by the Sheriff 
called a Tolt, (becauſe 1 


doth tollere loquelam from 
to the 


the Court Baron 
County Court) removed into 
the County Court. where 


before Ranulph de Glan- 


villa then Sheriff of Vork, 


this concord was by ment 


of parties made in the 
County Court, by force of 
the commiſſion given to the 
Sheriff in default of the 
lord, by the ſaid writ, (viz.) 


that the Sheriffin this Coun- 
ty Court ſhould ſee that the 


demandant ſhould without 
delay have his full right in 
the ſaid plough-land, upon 
which writ ſo brought in 
that court this concord was 


made, and not only entered 


into the rolls of the County 


Court, but by way of in- 


ſtrument indented, mutually 


ſealed by either party; ſo 


as by this concord the per- 
cloſe of the writ, 
plius inde clamorem au- 
diamus pro defefiu ret 
was ſatisfied, and to the 
end that this concord might 
be the more firmly kept, 
each party bound himſelf to 


the other by an affidavit: 


ne am 


nm illius fund?  miſſum 
fuit, a quo carucata illa 
terre tenebatur : inde ve- 
ro hoc ipſum breve ad Co- 


2 wk mittatus curiam vi precep- 
land was holden, which 


ti per Vicecomitem fafi 


(quod ideo apud nos vo- 


catur a Tolt quia tollit aty; 
eximit cauſam e curia Ba- 
ronis ad illam comitatus) 
removebatur, ubi coram 
Ranulpho de Glanvilla E- 
bor” tunc tempor” Viceco- 
mile muluo portim con- 
ſenſu fata eft in curia co- 
mitatus concordia hæc, id. 
que vi præcepii per brede 
illud vicecomiti dat', ut /i 
Dom” ipſe officio in hanc 
parte deeſſet, tum cura- 
ret vicecomes in Comitas» 
tus curia ut plenum jus ſu- 
um in carucata illa terre 
attor poſit recuperare. 
Reſcripti igitur, ſeu brevis 
illius virtute, fadta eſt illa 
Curia concordia hæc, & re- 


lata ac in/cripta non ſolum 


in rotulis curiæ (omitat', 
Jed in inſftrumento nem 
d Indenturam vocant, u- 
trinq; ex utraq; parte mu- 
tuo comfignato; atque fic 
adimpletum ſuit reſcripit 
illus tniÞwnpes ne amplius 
clamorem audiamus pro 


defectu recti. Deniq; quo 


firmicr flaret atq; inviola- 
bilior hec concorata, utra- 
que pars ſe alleri per breve 
illud devinxit, quod fortaſ- 
Nh s hine inde diflum eſt 
| * 
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affidavit : quod ſand ex 
antiquo hoc & docto in- 


firumento- neceſſarid colli. 


gitur ; nam. per literas 
Dam” Reg intelligitur re- 
ſeript” ſeu breve de re ſua 
recuperanda in hits verbis 
clamavit,&c. jus ſuum, ve- 
rum infra diſertè ubi dict- 
tur pro clameo & reflo 
ſuo; ad bc conſtat quod 


concordia bac fatta fuit in 


comit” Ebor', & clamavit 
verſus ecs in eod comita- 
tu, Sc. per breve Domini 
Reg", hocque totum faftum 
fuit ccoram Ranulpho de 
Glanvilla tunc viceco- 
mite: jam vero doctos 
4d non latet, quod breve 
de jure ſuo recuperando in 
curiam comitatus mitti ac 
dirigi non Pol eſt, verum 
eo per præcept, vocatum 


Tolt, debet neceſſariò re- 


movert : illud bone lefor. 
audacter tibi auſſim affir- 


mare quod concordiam hanc 
adeo præſtantem, adeo 


ſcriptam bene, nullus ſive 


abbas, five 


monacbus, 


ive clericus alius, qui an- 


nales noſtros aut earum 


forte partem aliquam con- 


mini Regis, and 


right 
able in the county court, 
but muſt of neceſſity be 
removed thither by Tol. 
Good reader I dare confi- 
affirm unto thee, 


All this is neceſſarily col- 


leted out of this ancient 
and learned inſtryment; for 
per breve Domini Regis 18 


intended a writ of right by 
theſe words clamavit, Sc. 
jus ſuum; and afterwards 
expreſsly, when it is ſaid 
pro clameo & redto ſuo : 
alſo it appeareth that this 
concord was made in co- 


mi! Eborum, and clama- 
vi verſus eos 
comit', 


was done coram Ranut- 


pho de Glanvilla tunc vi- 
learned 


cecom > and the 
do know that a writ of 
cannot be return- 


dently 
that never any abbot, monk, 
or churchman, that wrote 
any of our annals, 


lent and well indicted con- 
cord. 


former times, who (as I 


in ecdem, 
Sc. per breve Do- 
all this 


could 
have underſtood this excel- 


But to return again 
to theſe grave and learned 
reporters of the laws 1 | 


” xvi 


| Rather che 


* 
” 


„ * 
take it) abour the end af "hernia eg 
the reign of K. H. 7. ceal- the policy of 


ed, between which and the reign be- 
ing, to leave as 


che caſes reported in the few memori- 
reign of Hen. 8. you may e 
obſerve no ſmall difference: ctr — us 
ſo as about the end of 

the reign of Hen, 7. it was 

thought 


ſeriphtt, intelligere poturſ- 
fet. Verum redeamus ali- 
quando ad antiquor* tem- 
por” graves ſane &. dottas 
| legiim ſcriptores, qui de- 
fecerunt (ut conjicio) ad fi- 
nem regni Hen" ſeptimi, 
mer quor relationes ac 
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thought by the ſages of the 
law, that at that time the 
reports of the Jaw were ſuf- 
ficient; wherefore it may 


feem both unneceſſary and 


unprofitable to have any 


more reports of the Jaw: 
but the ſame cauſes that 
moved the former, do re- 


quire alſo to have ſome 


more added unto them for 
two ſpecial ends and pur- 


poſes. Firſt to explain and 


expound thoſe ftatutes and 


acts of parliament which 


either have been enacted 
ſince thoſe reports, or were 
not (no occaſion falling out) 
in any former reports ex- 
pounded at all. 


2. To reconcile the doubts 
in former reports, riſing ei- 
ther upon diverſity of « opi- 


nions or queſtions moved 


and left undecided, for that 
it cannot be, but in ſo ma- 
ny books written in ſo many 
ſeveral ages, there muſt be 


(as the like in all ſciences 


and arts both divine and 
human it falleth out) ſome 
diverſity of opinions and 
many doubts left unreſolv- 
_ ed: for which only purpoſes 


: have publiſhed the for- 


ſcripta, atque eorum ont 
temporibus Hen. 8. ſubſe- 
guuti ſunt, quantum in- 
terſit facile potes obſer 
vare; unde fuit quod cir- 
ca fem Hen, 7. conſul- 
tiſfimis juriſperitis per- 
| Jaaſum erat, libror' tum 
alque relationum juris a- 


bunde ſatis extitiſſe: quid 


ergo an ſupervacaneum 
prorſus & inntile putabi- 
mus plura etiam illis ad- 
Jicere? Certè que res diE 
imprimis ſuperiores illas 
relationes O' libros cauſa- 
bant & procurabant, il. 
le ambe plures etiam ho- 
die requirunt flagitantque, 


Primo ad ea ſtatuta at- 
que decreta comtialia ex- 


plicanda atque exponenda 
que inde a ſeripits illis 
in bunc diem aut ſancita 


fucrunt, aut (nulla in- 


tervenicute occaſione 755 non 
expefuta. 
2. Ad confal: ad: uæ- 


dam dubia in iiſdem libris 


orta vel ex opinioniim 


⁊arietate, vel ex motis 


quidem nec ſolutis paſtea 
queſtionibus : eri enim 
non poteſt quin in lot li- 
bris, tamque adeo divenſis 
ſæculis ſcriptis (id quod 


in aliis ſcient:its & artibus 


univerſis tam divin quam 
humanis uſu venit) epi- 
nionlim varietas aliqua 


contingat, dubiiſque pluri- 
mis non ſatisfiat, Quare 
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ob Has ceuſas elucubratio- 
num mearum partes prio- 
res duas, hancque poſtremò 


tultimam in lucem e didi, 
que legim ſtudioſas (id 
quod ſperoque ac cupio) ad 


illorum veterum præſtan- 
tiffimorum uliliſſimorumęue 
librorum frequentem ma- 
gis ac diligentem revolu- 
tionem excitare & move - 


re polſint. Atque ſane re- 
laliones iſtæ meæ (fiqui- 
dem meas dicere liceat 
_ que aliorum ſunt conſeri- 


pte ſententiæ) commen- 
tariorum naturan ſorti- 


untur, & faciunt vel ad 
 faliciorem apprebenſionem 


genuinæ ac vere inlerpre- 
talionis quorundam gene- 


ralium ſtatutorum, que 


licet univerſum hoc reg- 


num reſpiciunt, tamen 


quoad præcipuas quaſdam 
partes, nunquam prius 


| fuerunt expoſita aut expli- 
cata; vel ad ſaniorem in- 
tellectum germani ſenſus, 
ac rationis judiciorum at- 
que ſententiarum antehac 
| relatarum ;, vel denique ad 
 dubiar” quaſtionum (qua- 
les multæ in illis non ſo- 
lute adbuc reperiuntur) 
Plenam certamque deter- 


minationem. Hlinc ergo 
Prioribus duobus libris ad 
explicandum & exponen- 
dum ſtatulum illud in 23 
Hen. 8. c. 10. aftam dedi 
Poricri cauſam : pro tam 


mer two, and this laſt part 


of my Reports, which [I 
truſt will be a mean (for 


ſoI intended them) to cauſe 
the ſtudious to peruſe and 


peruſe again with greater 


diligence, thoſe former ex- 


cellent and moſt fruitful 
reports: and in troth theſe 
of mine (if I may fo call 
them, being the judgments 


of others) are but in na- 
ture of commentaries, ei- 
ther for the better appre- 
hending of the true con- 
ſtruction of certain general 


acts of parliament con- 
cerning the whole realm, 


in certain principal points 


never expounded before ; 
or for the better under- 
ſtanding of the true ſenſe 
and reaſon of the judgments 
and reſolutions formerly 


reported; or for reſolution of 


ſuch doubts as therein re- 
main undecided': for which 


purpoſes, in my former Re- 


orts I have reported and 


publiſhed for the explana- 
tion and expoſition of the 
ſtatute of 23 H. 8. c. 10. 
Porter's caſe: of the broad 
ſpreading ſtat. of 27 H. 8. 
c. 10. of uſes, the caſes o- 


Chudleigh, Corbet, Shelf 
ley, Albany, and the Lord 
Cromwel's caſe: of the 


ſtatute of 34 H. 8. cap. 20. 
of Recoveries, Wiſeman's 


caſe; of the ſtatute of 13 
Eliz, cap. 7. of Bankrupts, 


0 2 the 


xvii 


1 1 "RA 
5 1 J 
4 * . :, 
5 q : 1 
8 , - . 8 — 4. * 
” 222 — oy N 
B. 


—ͤ—ůꝓ́ůqᷣ᷑ ũͥ ũ —— — . — 


1 


— * — 1 22 — — — — — — — 
. 2 — 5 2 : = = 2 2 d = 
. 5 5 5 — MC — SE 5 : uf a ? : — 8 — — * 
* A JE” * ad hd N 34 4 +4 F 2 a — 
K ſy a > yy re a 232 — — 
2 * 10 — — z 5 a > # ht" 0282s __ , —— — a 2s = — = r 
— — — — ; by 3 — — — ” 2 — — — N —— — Jo 4 — ; — — - - — PRE. a — nad = 
7 — 3 2 * — — . —— — — — — + —ů 2 8 — - 
> WIL wm «> » 0 __ — — — — — * La "= 24D » — << — — —— 22 — — we — x ——— — — — — — — aa - — — = — — -. 
Nr - « i - , * 2 » 7 4 «4 a" 2 - > Z a — — „* — 
* 2 * 5 PC G - -_ 4 — A - > 
: — — — * — r * 2 — —— 2 * 3 IAN} Dong RG —— 2 — 1 > 2 — x : %. 
2 — — 66 — 4 —— mae Sf ry eu Pons; a AAS ay Ds rye De — Dies * 2 e ogy OS oe rt oo re on ern tet rpg nh» einen ery 2 Pye Nr 1 — 5 _ * —— — = ——__ — — = — _ 
= * * 7 a ka er n 0 S A — —— — WR — — 1 7 a , — : . = - NS Irie atten : * 22 — 
My the a2] — ODS > & a 
— ———— — 2 by — - =p 5 , : | p 
. 1 ; — — Nr a7 * — — * — ben 7 8 p 3 0 A = 2 1 4 * 2 2 N o 
1 ag” * 2 — — Re ae ———ů— — S — > 9 
SS 9 — 2 — äꝛj̃——— . err — — — — 5 — = 
s * ; - 4 
' g F. 


_ * - 
3 
= R 
2 , porta; we 
— » — TY 9 
— — - 8 0 N £ 
— —— 
— — — MC" = 
2 De | 
T2 — . . .. 1 
- 


. et Er 


| To the READER. 
the caſe of Bankrupts; of 


the ſtatute of,. 34 H. 8. cap. 


21. of Confirmation of Let- 


ters Patent, Doddington's 


caſe; of the ſtatute of 31 


H, 8. of Diſſolution of Mo- 
naſteries, and of the ſtatute 
of 1 Ed. 6. of Chantries, 
the Archbiſhop of Canter- 
bury's caſe; and of one 
branch of the great and 
general ſtatutes of 32 and 


34 H. 8. of Wills, Bing- 


ham's caſe : I have report- 


ed the Lord Buckhutſt's 
caſe, for the true under- 
ſtanding and expounding of 
the ancient. and former 
book caſes concerning char- 
ters and evidences, and to 


that end the reſidue of the 


caſes of thoſe two former 
parts are publiſhed. And 
ſeeing the end of theſe 
laws is to have juſtice 


duly adminiſtred, and that 
Juſtice diſtributed IS, Jus 


ſuum cuique tribuere, to give 
to every one his own : let 
all the profeſſors of the law 
give to theſe books that 


juſtice which theſe books 
have in them, that is, to 


give to every book and caſe, 
his own true underſtanding: 


and not by wreſting or rack- 
ing, or inference of wit to 
draw them (no not for ap- 
proving a truth) from their 
proper and natural ſenſe; 


for that were a point of great 
injuſtice. For truth and 


falſhood are ſo oppoſite, as 


Bet, Shelley, Albany : illam 
ſtatuto 34 Hen. 8. c. 
fam Wiſemanni, de flatu- 


ſtrictis ere alieno qui - 


late patenti flatuto illo in 
27 H. 8. de uſibus retuli 
cauſas haſce Chudleigb, Cor- 


item Domini Cromwell, de 
de recuperationbus : Cau- 
to in 13 Eliz. c. 7. de ob- 


dem ac teſſeram ruperunt, 
eorem item cauſam in 
particulari, ex ſtatuto in 
34 Hen. 8. c. 21. De con- 
firmatione literarum pa- 
tentium cauſam Dodingto- 
ni, expratulo 31 Hen. 8. 
de diſſolutione monaſteri- 
orum: ilem in 1 Eliz. de 
canteriis (ut loquimur) 
cauſam Epiſcopi Cantua- 
rienſis, prætered mem- 
brum unum magnorum 
illorum ad generalium ſta- 
tutorum in 32 & 34 H. 8. 
de teftamentis, cauſam 
Binghami : retuli etiam 
cauſam Domini de Buck- 
burſt, pro vero intelleliu 
chartarum & antiquarum 
relationim de conceſſiant- 
bus ſeu chartis & eviden- 
lis ut loguimur, atque huc 
fere ſpettant religuæ cau- 
Je duobus illis ſuperiori- 
bus libris a me edite. 
Cum igitur eo tendant le- 
ges iſtæ ut juſtitia admi- 
niſtretur, fitque hoc juſti- 
tie diſtributive ſuum cui- 
que tribuere, illud demum 
iribuant Juriſperiti omnes 

libris 
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Tibris 2 quod ipfis hit 
libri dederunt prius, hoc 
eft ſingulis tam libris quam 
cauſis proprium ſuum ac 


que 4 germano ſuo ſenſu, 
vel ad veritatem aliquam 
conſirmandum argutis il- 


lationibus infleftendo, ex- 
tendendo, depravando tor- 


queant, quod efſet ſummæ 
* injuſtitiæ. 


Fam ex omnibus biſce | 


 libris ac relationibus Juris 


communis illud obſerva, 


quod utcungue aliguando 
ex flatutis comitialibus, 


quandoque etiam ex acumi- 


ne atque inventione buma- 
na quadam juris bujus 
partes five immutatæ fue- 


rint, five a curſu ſuo in 


| verſe atque diſtrafte, ta- 
men de curſu ac revoluti- 
one temporis idem ſem- 
. per jus, tanquam tu- 
 tiffimum #fideliſſimumque 
Reipub. firmamentum ac 
præſzidium, magno ſane 
applauſu ad incommoda 
| m_ devitanda obtinuit 
& reſtitutum fuit. Ex- 


bereditatim Jus omne per 


feudum ſimplex (ut laqui- 


mur) tranſiret, aded ut 
tuto poſſent inter ſe ho- 
mines alienare, allocare, 
& contrahere; verum ſta- 
tutum Weftman 2. cap. I. 
aliud Full Jus limitatum, 


truth itſelf ought not to be 
proved by any gloſs or ap- 
plication, that the true ſenſe 


will not bear. 
genuinum intelleetum, ne- 


Out of all theſe books 
and reports of the common 
law, I have obſerved, that 
albeit ſome time by acts of 
parliament, and ſome time 
by invention and wit of 


man, ſome points of the 


ancient common law have 
been altered or diverted 


from his due courſe, yet in 
revolution of time, the ſame 
(as a moſt ſkilful and faith- 


tul ſupporter of the com- 


monwealth) have been with 


great applauſe, for avoiding 
of many inconveniencies, re- 
ſtored again: as for exam- | 
ple, the wiſdom of the com- 
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mon law was, that all eſtates co. Lit. 2437 


of inheritance ſhould be 
empli cauſa diftavit com- 
unis Juris prudentia ut 


fee-ſimple, ſo as one man 


might ſafely alien, demiſe, 
and contract to and with an- 


other: but the ſtatute of 6 co. Af. 
Weſtm. 2. cap. 1. created . 4. & |. 9. 


an eſtare-tail, and made a 
perpetuity by act of par- 


liament, reſtraining tenant 
in tail from aliening or de- 


milipg but only for the life | 
9 0 
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of tenant in tail, which in 
roceſs of time brought in 


ſuch troubles and inconve- 
niences, that after two hun- 
dred years, neceſſity found 
out a way by law for a 
tenant in tail to alien. 
Alſo by the ancient common 


laws, frecholds ſhould not 


paſs from one to another but 


by matter of record, or ſo- 
lemn livery of ſeiſin; but 


againſt this were uſes in- 
vented, and grew common 
and almoſt univerſal through 
the realm, in deſtruction of 
the ancient common law in 


that point: but in time 


the manifold inconvenien- 


cies hereof being by expe- 


rience found, the ſtatute of 
27 Hen. 8. c. 10. was made 
for reſtoring of the ancient 
common law again, as it 


expreſly appeareth by the 
preamble of that ſtatute; 


and hereof an infinite more 
of examples might be add- 


ed, but! hereof this ſhall 


ſuffice : and thus much of 

the books and treatiſes, and 
of the reporters and reports 

of the laws of England, 


illud quaſique inciſum quod 


dam flatuit, qua tenentem 
incolentem & occupan- 
locare poſfit, niſi tantum 
naturali: quod quidem ſta- 


 tutum tantas turbas totque 


tandem annos, neceſſitas 


commune, ne tenementa li- 


ni more poſſeſſio atque jus 


 tiam ad antiqui juris in illa 
parte deſtrudtionem, non 
ſolum vulgo ſed fere per 


do ubi experientia do- 
cuiſſet quam multifaria 


rent: latum eſt ſtatutum 


noſtri vccant an eſtate- 
tail, & decreto comili- 
orum perpetuitatem quan- 


in tail ut loguuntur, boc 


eſt illiuſmodi poſſeſſiones 


tem reſtringeret, quo mi- 
nus alienare quid aut al- 


pro tenentis ipfius vita 


incommoda de curſu tempo- 
ris invexit, ut poſt 200 


ipſa rationem ac viam per 
legem inire atque excogitare 
docuerit, qud liceret poſſeſ- 
ones fic tenenti abaliena- 
re; cavit prætered jus 


bera ut dicimus de manu in 
manum irent, niſi vel tran- 
ſactionis illius extaret ſcrip- 
to monumentum, vel ſolen- 


in re traderetur: contra 


Hoc ad inventi ſunt uſus, ut 8 


appellant, qui in tantum 
creverunt ut obtinerent e- 


tolum hoc regnum u- 
niverſum : verum aliquan- 


binc incommoda pullula- 


* 
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Hud in 27 H. B. cap. 10. de 
revocando atque reſtituendo 
antiquo jure communi, ut 
ex il proemo dijerte patet, 
infinita plane ſunt in hoc 
genere exempla, verum no- 
' bis hæc ſuſſicient: alque de 


libris & tractatibus, de- 


gue relationibus ac ſcripio- 
ribus leghm Angliæ Bac 
hattenus. 

Seſuitur nunc de ana 
Bus qui illarum legim ſtu- 
diofis ant proprii; ficut 
enim in utraque academia 
Cantabrigienſi atque Oxo- 
nienſi varii gradus ſunt, 


Juales ſophiſtæ generales, 


Baccalaure, Artium Ma- 
gift ri, Doctores, ex quibus 
viri ad eminentia loca & 
ſedem judicii in eccleſia 
curiiſque eccleſtaſticis apli 
eliguntur: ita ſunt & in 
juriſprudentia noſtra pri- 
mo quos Vacamus Moote- 


men inceptor', qui queſtion” 


a leltoribus propoſitas in 


edibus cancell', tam in ter- 


minis quam magnis vaca- 


lionibus arguunt & diſpu - 


tant: ex biis poſt Audi- 
um oclo annorum aut cir- 


citer, eliguntur juriſcon- 


ſulli, nobis Utterbarriſters 
diidti; ex quibus conſtitu- 
untur lectores in hoſpiliis 
cancellariæ, qui Poſt ex- 
pletos duodecim ad minim 
annos, a ſuſcepto illo 


radu in ſenatoriim ſive. 


| patrim ac ſeniorum claſ- 


Sicorum numerum quos 


Now for the degrees of 
the law, as there bei in the 


univerſities of Cambridge 


xix 


and Oxford divers degrees, 


as general Sophiſters, Ba- 
chelors, Maſters, Doctors, 


of whom be choſen men for 
eminent and judicial places, 


both in the church and ec-_ 


cleſiaſtical Courts; ſo in the 


profeſſion oſ the law, there 


are Mootemen (which are 
thoſe that argue. readers 


caſes in houſes of Chan- 


cery, both in terms and 


grand vacations.) Of Moote- 


Mootmen. 


men, after eight years ſtucy 
or thereabouts, are choſen 


Utterbarriſters; of theſe are 


choſen readers in inns of 
Chancery: Of Utterbarri- 


Utterbarriſ- 
ters. 2 


ſters, after they have been of 


that degree twelve years at 


leaſt, are choſen Benchers, or 


Ancients; of which one, that 


Benchers. 


is of the puiſne fort, reads 


yearly in ſummer vacation, 
and is called a ſingle Rea- 
der; andone of the Ancients 


that had formerly read, 
reads in Lent vacat. and is 


C4 * 


Readers, | 


called 


Readers. 
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called Double Reader, and 


commonly it is between his 


Attorney Gen. 
EX. 


firſt and ſecond reading, a- 


bout nine or ten years. And 


out of theſe the King makes 


choice of his Attorney, and 


Solicitor General, his Attor- 
ney of the Court of Wards 


and Liveries, and Attorney 


.  Serjeants. 
See the Preface 


to 10 Co. 


King's Serj. 


of the Duchy: 
Readers, are Serjeants e- 
lected by the King, and are, 
by the King's writ, called 


ad flatum & gradum ſervi- 


entis ad legem; and out of 
theſe the King electeth one, 
two, or three as pleaſe 


him, to be his Serjeants, 


which are called the King's 


Judges 


| Inns of Chan- | 


Cerye 


187, 


theſe 


Serjeants : of Serjeants are 
by the King alſo conſtituted 


the honourable and reve- 


rend Judges, and ſages of 


the law. For the young 
ſtudent, which moſt com- 


trance or beginning were 
frſt inſtituted; and erected 
eight Houſes of Chancery, 
to learn there the elements 
of the law, that is to ſay, 


Clifford's inn, Lyon's-inn, 


Clement's- inn, Barnard's- 
val's-inn, Thavie's- inn, and 
New inn; and each of 
houſes conſiſt 
forty or thereabouts: for 
the Readers, Utterbarri- 
ſters, Mootemen, and infe- 


rior Students, are 4 famous 


and of theſe. 


Staple's-inn, Furni- 


of 


Benchers dicimus 60 op· 
tantur; ex bac claſſe An- 
gulis annis noviſſimus quiſ- 
que recentiſſimuſque in 2ſti- 
va vacatione prælegit, dic- 
tus lector primo; in qua- 
drageſimali autem vacati- 
one ſenior alius, qui leftor 
ſecundo nommatur : inter 
primam vero alque ſecun- 
dam cujuſque prælectio- 
nem intercedunt fere anni 
novem aut decem; atque 
ex hiis quidem elegit Rex 
procuratorem ſuum & ſo- 


licitalorem (ut loquimur) 
generalem Atturnatum in 


curia pupillorum & libera- 


lionum, in curia duca- 
tus: inſuper ex hiis per 


breve Regis vocantur ali 


ad Statum & gradum ſer- 


vientium ad legem, inter 
quos Rex qui igſi ſibi in- 


ſervient duos aut tres pro 
monly cometh from one of 
the univerſities, for his en- 


arbitrio elegit : denique ex 
hits, honoratos ac reveren- 
dos Judices atque preſides 

juris Rew conſtituit. - 


rones quod attinet qui buc 


fere ab academiis accedunt, 
habent illi in quibus rudi- 
menta atque elementa Juris 


 perdiſcant ædes cancellariæ 


ofio, wvocata Clifford's- 
inn, Lyon's-inn, Cle- 
ment's-inn, Bernard's- 
inn, Staple-inn, Fur- 
nival's-1nn, Thavie's- inn, 


New. inn; harum fingu- 


læ quadraginta plus mi- 
nus Leun ſudigſos conti- 
nent 


To the 
nent. Pro prælectoribus ve- 
ro & juriſconſultis, atque 
inceptoribus aliiſque inferio- 
- ris ordinis fludiofts extant 
ampliſima quatuor illu- 


ftriſſimaque collegia, vocata 


Inns of Court, que ſunt 
| Templum Interius, ad quod 
pertinent priores tres can- 
cellariæ ædes; Hoſpitium 
Craii, cui ſubſunt due 
proxima ſequentes ; Hoſ- 

pitium Lincolnienſe, cui 
due aliæ; denique Tem- 
plum Medium, cui ædes 
poſtremæ inſerviunt. Con- 
ſtant autem ſingula hæc 
collegia lectoribus ſupra 
viginti, Juriſconſultis pluſ- 
quam 60, Tyronibus circi- 
ter 160, aut 180, qui om- 
nes inibi tempus ſuum in 
juriſprudentie ſtudio ali- 
i/que exercitiis dignis lau- 
de, & hominihus liberis ac 
generofts impendunt. Fudi- 
ces & ſervientes ad legem 
quod attinet, qui fere nu- 
merum vicenum explent 
aul excedunt, in ades duas 
que dicuntur Hoſpitia 
ſervientium ad legem, ſunt- 
que majoris eminentiæ & 
dignitatis, equaliter di- 
Aribuuntur: atque uni- 


verſa bæc Hoſpitia, ut ne- 
que inter ſe longe ſunt diſ- 


Ifta, ita conjunctim omnia 
conficiunt ſane pre omni- 
bus in toto terrarum orbe 
cuſcunque ſcientiæ huma- 
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and renowned Colleges, or Innsof Court. 


Houſes of Court, called The 


Inner Temple, to which 
the firſt three Houſes of 
Chanc. appertain; Gray's- 


Inn, to which the next two 
belong; 
which enjoyeth the laſt two 


but one; and the Middle 
Temple, which hath only 


the laſt: each of the Houſes 


Lincoln's - Inn, 


of Court conſiſts of Readers* or Benches, 


above twenty; of Utterbar- 
riſters above thrice ſo ma- 


ny; of young Gentlemen 


about the number of eight 


or nine ſcore, who there 
ſpend their time in ſtudy of 
law, and in commendable 
exerciſes fit for gentlemen : 
the Judges of the law and 


Serjeants being commonly 
above the number of 20, 
are equally diſtinguiſhed in- 
to two higher and more 
eminent Houſes, called 


Serjeant's Inn: all theſe are Serjeants Inn. 


not far diſtant from one an- 
other, and all together do 


make the moſt famous uni- 
verſity for profeſſion of law 
only, or of any one human 
ſcience that 1s in the world, 


and advanceth itfelf above 
all others, quantum inter 
viburna cupreſſus. In which 
Houſes of Court and Chan- 


cery, the readings and other 


exerciſes of the laws there- 
in continually uſed, are moſt 
excellent 
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excellent and behoofful for 
attaining to the knowledge 
of theſe laws: and of theſe 


things this taſte ſhall ſuf- 


fice, for they would require, 


if they ſhould be treated of, 


a treatiſe by itſelf, Of the 
antiquity of theſe Houſes, 


and how they have been 


changed from one place to 


another, I may ſay as one 


| ſaid of ancient cities: per- 
paucæ anliquæ civitates au- 


what arts and ſciences are 


thores ſuds norunt. Now 


neceſſary for the knowledge 


and underſtanding of thele 


laws; I fay, that ſeeing 


Arts and Sci- 
onces. 


theſe laws do limit, bound 
and determine of all other 
human laws, arts, and ſci- 
ences: I cannot exclude the 
knowledge of any of them 


from the profe ſſor of theſe 
laws, the knowledge of any 
of them is neceſſary and pro- 


fitable. But foraſmuch as 
if a man ſhould ſpend his 


whole life in the ſtudy of 


theſe Jaws, yet he might ſtill 


add ſomewhat to his under- 


ſtanding of them: there- 
fore the Judges of the law 


in matters of difficulty do 
uſe to confer with the learn- 


ed in that art or ſcience, 


whoſe reſolution is requi- 
ſite to the true deciding of 
the caſe in queſtion. Con- 


cerning the lang. or tongue 


ne alits illuſtriſimam u. 


nius juriſprudentiæ ata- 


demiam, que ſeſe ſupra a- 
lias effert : quantum inter 
viburna cupreſſus. Porro in 
collegiis atque ædibus hiſce 
ſingulis lectiones aliaque 


Juriſprudentiæ exercitia aſ- 


figue habita praftantiſſi- 
ma profefis ſunt, & ad 
legiim ſcientiam conſe- 
quendam ſummopere con- 
ducibilia: atque de hiſce 
rebus guſtum hunc dediſſe 
ſuſficiat; - quas fi fuſius 
perſequerer, integrum per 
fe traftatum requirerent : 
antiquitatem vero ædium 


| harum quod attinet, S 


quomodo de loco in lo- 
cum tranſlate ſucrint, i- 


dem dicam quod de anli- 
guis civitatibus quidam : 


Perpaucæ antique civitaſes 
aul bores ſuos ngrunt. Jam 
he queratur que artes & 
cientiæ neceſſarie ſint ad 
iſtarum legim cognitio. 
nem atque intelligentiam, 
reſpondeo quod quando- 
quidem juriſprudentia bei 
definit ac flatuit de aliis 
non ſolum humanis legi- 
bus, verum artibus & ſci- 


_ entiis univerſis, Prefectò 


earum cujuſlibet cognitio- 
nem a juris naſtri profeſ- 
ſore nan modo non exclu- 
do, ſed utilem prorſus at- 
que meceſſariam Judico : 
cum 
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wherein theſe laws are writ- kan La- 

ten, for all judicial re- Sehe late 

cords are entered and enrol- ftat. 4 * 
4 | . cap. 26. an 

led in the Latin tongue: Bchun's pre- 

as it appeareth by an act of face tothe 


parliament in anno 36 Ed. — Law: 


cum vero ut quis ætatem 
ſuam omnem in ſtudiis 
Hiſce legiim conterat, ali- 
quid ſemper addendum 
reſtaret quod ad plenam 
earum intelligentiam face- 


ret, idcirco judices in dif- 
ficilioribus cauſis eorum 
fer? confilium in illa ar- 
le aut ſcientia adbibent, 
quorum requiri judicium 
ad veram quaſiionts con- 
troverſe deciſionem vide- 
atur. Quod ad linguam 
altinat in qua conſcriptæ 
ſunt leges noſire, judici- 
orim imprimis ſententia- 
rumque formulæ ac mo- 
numenta ſcripta & afſer- 
wvata ſunt Latine omnia, 
id quod cum ex ſtatuto ap- 
paret lato in comitiis An. 
36 E. 3. c. 15. tume ſcrip- 
tis Glanville, Braftonis, 
Fletæ, e Novis item Nar- 
rationibus, Lib. Intratio- 
num, & variis denique ſta- 
tutis ipfis que ſermone La- 
no conſcripta atque edita 


ſunt: ante imperium illu- 


ftriſſimi illius Regis Ed. J. 
tam reſcripta omnia ori- 
ginalia ac judicialia, quam 


univerſi legis libri Glan- 
ville Braflonis, &c. deni- p 
que & ſlatuta que in hunc 


_ uſque diem extant omnia, 


Latin: 


minion, 
thereof the better ſort learn- 
ed that language. But for- 
aſmuch as the former re- 
orts of the law, and the 


3. c. 15. and the works of“ 
Glanville, 
Fleta, Nove Narrationes, 
and the Book of Entries, 
and divers of our ſtatutes 
are ſet forth in the Latin 
tongue. Before the reign of 
that famous King Edward I. 
as well all writs original and 


Bracton, and 


judicial, as all the books 


of the law, as Glanville, 


Bracton, &c. and all the 


ſtatutes yet extant, were 
publiſhed in 


tongue; in the reign of 


him and his ſon many ſta- 
tutes are indicted in the 
(as ſome alſo of the 


ſtatutes of Rich. II. be.) 


And divers alſo be enacted 

for that they 
territories 

and ſeigniories that ſpake 


in French; 
had divers 


French within their do- 
and in reſpect 


reſt of the authors of the 


law (the Doctor and Stu- 


the Latin 


lingua Latina conſcripta dent, who wrote in the The firſt 
atque edita fuerunt; po- Engliſh tongue excepted) Edition was 
ſtea vero in 2 us atque 1. are written in Freneh 4.1 


bare 


Præf. ad L. 6. 
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have likewiſe publiſhed theſe 
in the ſame language: and 
the reaſon that the former 


reports were in the French 
tongue, was, for that they 


began in the reign of K. 
Edw. 3. 
knows had lawful right in 
the kingdom of France, and 


who, as the world 


had divers provinces and 


territories thereof in poſ- 
ſeſſion; it was not thought 
fit nor convenient, to pub- 


liſh either thoſe or any of 
the ſtatutes enacted in thoſe 


days in the vulgar tongue, 
leſt the unlearned by bare 


reading, without right un- 


derſtanding, might ſuck out 


errors, and truſting to their 
don conceit, might enda- 


mage themſelves, and ſome- 


times fall into deſtruction. 
And it 1s verily thought 
that William the Conque- 
ror, finding the excellency 


and equity of the laws of 


England, didtranfport ſome 
of them into Normandy, 
and taught the former laws, 


Written, as they ſay, in 


Greek, Latin, Britiſh, and 


Saxon tongues (tor the bet- 


in 
altered) called the cuſtoms 
of Normandy : 
he Engliſhmen the Nor- 


ter uſe of Normans) in the 
Norman lang. and which 


are at this day, (though 
proceſs of time much 


to uno 


ſo taught 


lii ejus regno multe leges 
(ficut & Rich, 2. ſtatuta 
nonnulla) Latine ſcripte 
ſunt, Gallice item variæ, 
eoque multas poſſeſſiones 


magnumque adeo dominium 
infra regnum hoc ſub im- 


perio ſuo tenuit, in quibus 
Gallice ſunt loquuti, quo 
reſperiu ſuperioris fere 
ordinis viri eam linguam 
didicerunt : quandoguidem 
tamen juris naſtri ſcrip- 
tores tam qui cauſas ac 
ſententias retuler', quam 
authores fere alii (excep- 
uno qui Doctoris ac 
Studiaſi librum Anglice 


compoſuit) lingua Galli- 


ca ſcripſerunt, & elucu- 
brationes haſce meas ea- 
dem lingua edendas duxi: 
jam quod Gallice habean- 
tur relationes illa wete- 
res, in cauſa fuit cæpe- 
runt ſcribi ſub imperio 
Eqdw. 3. qui ut omnes no- 


runt, in regno Galliæ ple- 


num jus babuit; variaſ- 
que ejuſdem provincias 


ac territoria in ditione ac 
Poſſeſſione ſua tenuit: 


que ſane conducere aut 


Me- 


convenire putabatur, ſeve 
relationes illas, five ſta- 
tuta alia tum ſancita ſer- 
mone vernaculo edere, ne 
imperiti homines ex nuda 
lectione abſque vero in- 
telleein errores inde Juge e- 


To che READER. 


rent, ſaiſſue adeo conſiſi 


ingeniis, aut damnum ali- 
quod, aut certum aliquan- 
do permciem incurrerent: 
creditur etiam (nec vana 
fades) Gulielmum gentis 
hujus ſubactorem, poſt- 
quam legum Angliæ ex- 
cellentiam atque &quita- 
tem percepiſſet, earum 


nuonnullas in Normanniam 
tranſtuliſſe, legeſque illas 


man terms of hunting, 


hawking, and, in effect, of 
all other plays and paſtimes, 


which continue to this day; 
and yet no man maketh 
queſtion but theſe recrea- 


tions and diſports were uſed 


within this realm before the 
Conqueror's time. 


veteres (ſcriptas (ut aiuut ) 


Grace, Latine, Britanicè, 


 & Saxonice) ad commo- 
diorem uſum Normanno- 


rum, Normannice loqui 


docuiſſe. Que ſane licet 


longo temporis intervallo 


fuerint immutatæ, tamen 
vel in Hodiernum uſque 
diem conſuetudinem Nor- 
manniæ nomen atque ap- 
Pellationem relinent: con- 
ſimili plane modo & An- 
glos noſtros, venationis 

auc upii, & cæterorum fere 


ludorum atquè exercitiorum 


omnium vocabula docuit, 
quæ vel hodie uſque ma- 
nent: et tamen nemo du- 


bitat quin intra regnum 
hoc, ante vidoris illius 
tempora, ludi illi animique 


relationes extiterint. 


Verum conſule quæſo 


prefationem illam Guli- 
 elmi de Rouil de Alen- 


But ſee the Preface of 
William de Rauell of A» 
lenſon to his Commentary 

| written 
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ſummo bono, 
4b. 3. Valer. 
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written in Latin, upon the 
book, called Le graund 
Cafturvitr de Normanaie, 
entitled in Latin, Deſcrip- 
tio Normanniæ : where he 
ſheweth and proveth by o- 
ther authors. that moſt of the 
cuſtoms of Normandy were 


derived out of the laws of 


England, in or before the 
time of the ſaid King Ed- 
ward the Confeſſor, from 
whom William Duke of 
| Normandy did derive the 


title, by colour whereof he 


firſt entered into the crown 
of England, If the Jan- 
guage or ſtyle do not pleaſe 
thee, let the excellency and 


the importance of the mat- 


ter delight and ſatisfy thee, 
thereby thou ſhalt wholly 
addict thyſelf to the ad- 
mirable ſweetneſs of know- 
ledge and underſtanding: 
In lectione non verba ſed 
veritas 
autem reperitur fimplici- 
tas veredica, & falſitas 
compoſita, que bominem 
ſuis erroribus allicit, & 
per linguæ ornamentum 
| laqueos dulces aſpergit 
et doctrina in mullis eft : 
quibus deeſt oratio, 


enamelled words and ſen- 
tences, do ſometimes ſo be- 
dazzle the eye of the rea- 
der's mind with their glit- 


eft amanda, ſepe 


Cer- 
tainly the fair outſides of 


ſon in comm ntarium 2 
um Latine ſcriptum ad li- 
brum, Gallice Le graund 
Coſtumier de Normandy, 
Latine deſcriptio Norman- 
nie appellatum : ubi ex 
aliis authoribus probat & 
demonſtrat conſuetudines 
illas Normannicas e legi- 
bus Anglia fuiſſe petitas, 


frve ante five non mult) 


poſt Ed. Confeſſoris tem- 
pora, a quo Guilielmus 
Normannie dur jus ſuum 
& titulum duxit, cujus 
colore regnum hoc An- 
gliæ primo invaſit. Si. 
quidem igitur relationim 
iſtarum phrafis aut ſt ilus 


tibi minus arrideat, at rei 


ius ſubjectæ prœſtantia 


atque utilitas & delectit 
& ſatisfaciat ; unde fiet 
ut totum te admirabili 
plane dulcedini cegnitio- 
nis atque ſcientiæ dedas 


O addices. In leftione non 


verba ſed veritas eſt a+ 
manda, ſ.epe autem re pe- 
ritur fimplicilas veridica, 
& Falſitas compoſita, que 

hominem ſuis erroribus al. 
licit, & per linguæ erna- 


mentum laquers dulces afe 
et lodtrina in Mui _ 


Pergis: 
tis eſt, quibus deeſt oratio. 
Ceri? quidem ſpecies & 


pulchritudo exterior poli- 


lorum wvertorum ſenten— 
biaruigus ſucalarum, ita 


Juun- 
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quandogue lectori aciem 
mentis ſplendore ſuo per- 
ſtringit, ut in rei ipſius 
viſcera quaſi ac medullam, 
penetrare atque introſpi: 
cere nequeat; qui enim 
ſtructorum verborum le- 
pores & feſtivitates avide 


venanlur, phraſiumquetra- 


gicarum ac tument” luxu- 
riante quaſi odore abri- 
pitur, ſepenumero fit ut 


dum ad jnanem oftenta- 


tionem wverba conquirit, 
rem amittat : et fic proji- 
cit ampullas & ſeſquipeda- 
lia verba; verum juriſpe- 
riti noſtri gravitati impri- 
mis c:nventt ſermone ap- 


10, noto, conciſo uti: at- 


que de hiis bec ſufficiant. 


Fecit, benevole lector, 
ſuperiorum 


approbatio, nous tuis in- 


ſuper aſſociata votis, ut 


pauca bac reverendiſſi- 
morum judicum atque 


praſidum juris præſtan- 


tiſima ſane judicia ac de- 
creta prælo committam : 
gue quidem omnia ten- 


dunt vel ad veram quorune 


dam generalium ſtatuto- 
rum expo ſitionem, vel ad 
librorum noſtror' in quibus 


diſcrepantes opiniones oc- 


currunt, ſenſum ac ſenten- 
lam genuinam explican- 


elucubrationꝰ 
mearum fingularis ſane 


tering ſhew, as they cauſe 


them not to ſee or not to 
pierce into the inſide of the 
matter; and he that buſily 
hunteth after affected words, 
and followeth the ſtron 


ſcent of great ſwelling 
times 


phraſes, 18 many 
(in winding of them in, to 


ſnew a little verbal pride) 


at a dead loſs of the mat- 
ter itſelf, and ſo projrcit 
ampullas & ſeſquipedalia ver- 
ba: to ſpeak effectually, 
plainly, and ſhortly, it be- 
cometh the gravity of this 
profeſſion: and of theſe 


things this little taſte ſhall 


ſuffice. 


Tour extraordinary al- 
lowance of my laſt Reports, 
being freſhly accompanied 
with new deſires, have over- 


come me to publiſh theſe 


few excellent judgments 
and reſolutions of the re- 
verend Judges and ſages of 


the law, tending either to 
the true expoſition of cer- 
tain general acts of parlia- 


ment, or to the true under- 
ſtanding 


and ſenſe of our 
books, wherein there ſeem- 


eth ſome diverſity of opi- 
nion; and albeit they be few 


in number, yet many ot 


them conſiſt of divers ſeve- 
ral points, and comprehend 
in them many other judge 


ments and reſolutions, which 


never 
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written in Latin, upon the 
book, called Le graund 
Cuftamitr de Normandie, 


entitled in Latin, Deſcrip- 
tio Normanniz : 


where he 
ſheweth and proveth by o- 
ther authors. that moſt of the 


cuſtoms of Normandy were 


derived out of the laws of 


I dorus de 


ſummo bono, 


lib. 3. Valer. 


thereby 
addict thyſelf to the ad- 
mirable ſweetneſs of know- 
ledge and underſtanding : 


compaſita, 


Per 


England, in or before the 


time of the ſaid King Ed- 
ward the Confeſſor, from 
whom William Duke of 
Normandy did derive the 
title, by colour whereof he 


firſt entered into the crown 


of England, If the Jan- 
gvape or ſtyle do not pleaſe 


Thee, let the excellency and 
the importance of the mat- 


ter delight and fatisfy thee, 
thou ſhalt wholly 


In lefione non verba ſed 
veritas eft amanda, ſpe 
autem reperitur ſimplici- 
tas veredica, & falſitas 
que 
ſuis errorilus allicit, & 
linguæ 

dulces 


laqueos aſpergit : 


et doctrina in mullis eft : 


Cer- 


quibus deeſt oratio. 


tainly the fair outſides of 
enamelled words and ſen- 
tences, do ſometimes ſo be- 


dazzle the eye of the rea- 
der's mind with their glit- 


 & titulum 


hominem 


ornamentum 


fon in comm ntarium ſu- 
um Latine ſcriptum ad li- 
brum, Gallice Le graund 
Coſtumier de Normandy, 
Latine aeſcriptio Norman- 
nie appellatum : ubi ex 
aliis authoribus probat & 
demonſtrat conſuetudines 
ilas Normannicas e legi- 
bus "Anglia fuiſſe petitas, 
ue ante five non mult) 
poſt Ed. Confeſſoris tem- 
a quo Culielmus 
Normannie dur jus ſuum 
duxit, cuſus 
colore regnum hoc An- 
gliæ primo invofit. Si- 
quidem igitur relationum 
iſtarum phraſis aut ſtilus 
tibi minus arrideat, at ret 
itfius ſubjectæ præſtantia 
atque ulilitas & delechit 
S ſatisfaciat ; unde fiet 
ut totum te admirabili 
plane dulcedini cogmitio- 
nis atque ſcientiæ dedas 


O addices. In lefione non 


verba ſed veritas eſt a+ 
manda, ſiepe autem repe- 
ritur fimplicitas veridica, 
& falſitas compoſita, que 

hominem ſuis erroribus al- 
licit, & per linguæ orna- 
mentum laquers dulces af- 
peren : et doctrina in mui- 
tis eſt, quibus deeſt oratio. 
Cert? quidem ſpecies & 
pulchritudo exter ior poli- 
forum vervorum ſenten- 
tiarumgus ſucalarum, ita 
quan- 
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quandogue lectori aciem 
mentis ſplendore ſuo per- 
ftringit, ut in rei iꝑſius 
viſcera quaſi ac medullam, 
penetrare atque introſpi- 
cere nequeat; qui enim 
ftruftorum verborum le- 
pores & feſtivitates avide 
venantur, phraſiumquetra- 
gicarum ac tument” luxu- 
riante quaſi odore abri- 
pitur, ſepenumero fit ut 
dum ad jnanem oftenta- 


tionem verba conquirit, 


rem amittat : et fic proji- 


cit ampullas & ſeſquipeda- 
lia verba , verum juriſpe- 
riti noſtri gravitati impri- 
mis c:nventt ſermone ap- 
zo, noto, conciſo uti: at- 


gue de biis bec ſufficiant. 


T.ecit, benevole lefor, 
ſuperiorum 
mearum fingularis ſane 


epprobatio, novis tuis in- 


ſuper aſſociata votis, ut 
pauca bee reverendilſi- 
morum fudicum atque 


praſidum juris præſtan- 


lima ſane juditia ac de- 
creta prælo committam : 


que quidem omnia ten- 


aunt vel ad veram quorun- 
dam generalium ſtatuto- 


rum expo ſitionem, vel ad 


librorum noſtror' in quibus 
diſcrepantes opiniones oc- 
currunt, ſenſum ac ſenten- 


1am genuinam expli (an 


elucubrationꝰ 


tering ſnew, as they cauſe 


them not to ſee or not to 
pierce into the inſide of the 
matter; and he that buſily 


hunteth after affected words, 
and followeth the ſtrong 


ſcent of great ſwelling 


phraſes, is many times 


ſhew a little verbal pride) 


at a dead loſs of the mat- 
ter itſelf, and ſo prejicit 
ampullas & ſeſquipedalia ver- 
ba: to ſpeak effectually, 


- plainly, and ſhortly, it be- 


cometh the gravity of this 
profeſſion: and of thefe 


things this little taſte ſhall 


. 
Your extraordinary al- 


lowance of my laſt Reports, 


being freſhly accompanied 
with new delires, have over- 
come me to publiſh theſe 
few excellent judgments 
and reſolutions of the re- 
verend Judges and ſages of 


the law, tending either to 


the true expoſition of cer- 


tain general acts of parlia- 


ment, or to the true under- 
ſtanding and ſenſe of our 


books, wherein there ſeem- 
eth ſome diverſity of opi- 
nion; and albeit they be few 


in number, yet many ot 
them conſiſt of divers ſeve- 


ral points, and comprehend 
in them many other judge. 
ments and reſolutions, which 


never 
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never before were reported. dam. Et licet exiguns 
If by theſe labours the com- prorſus ft relatarum hic 
monwealth ſhall receive any @ me cauſarum nume. 
good, and the reader reap Tus, late tamen patent ca- 
the benefit that for his read- rum plurime, que & di- 
ing and ſtudy he deſerv- verſis conſtant membris, 
eth; I ſhall have all the & multas alias ſententias 
reward that for my writings atque concluſiones nun- 
and pains I deſire, quam antebac in lucem 
eitas complefiuntur : ex 
Vale. quibus laboribus fi quidem 
reſpub. emolumentum, lec- 
tor ſtudiorum ſuorum con- 
dignum frudtum perce- 
pPerit, exiſtimabo me elu- 
cubrationum mearum am- 
Plum ſane premium con- 

Jeg uutum. 


— 


— 
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1. 2 5 Elie 8 ae 3 x 25 
the Marquis of Wincheſter, which 5 
3 Mich. 21 &: 22 Eliz. «i 


HE Queen ron a 1 of (a) error againſt 65 (6) 1 tn 199% 


Sy Marquis of Wincheſter, the effect of the writ was, Moor 95. 125, 
that John Horne, and others, by their deed bearing date the 323: Co. Ent. 
roth day of July, an. 6 H. 8. gave to Lionel Norreis, Eſq. 74% nu. 3. 

and to e Anne Milles, the manor of Merleſton with the 

appurtenances in Merleſton in the county of Berks, to have 

and to hold to the ſaid Lionel and Anne and to the heirs. of - 

the body of the ſaid Lionel; and for default of ſuch iflue, 

the remainder to Henry Norreis, and to the heirs male of his 

body: and that Term. Paſch. 19 H. 8. the Marquis of Win- 

cheſter and divers others did e (in the life of the ſaid (8) Gro: El. . 

Anne) the faid manor. of Merleſton in Merleſton againſt the 

ſaid Lionel, in a writ of entry in the Poſt, in which the ſaid 

Lionel did vouch one Thomas (5) Chappian, then the com- 

mon vouchee, and judgment was given and execution had 

according to the uſual form of common recoyeries : and after- 
wards the ſaid Henry Norreis (having iſſue Henry, now Lord 

Norreis of Ricote who is now living) Paſch. 28 H. 8. was at- 

tainted of high treaſon ; and afterwards, the 22d of May in the 

ſame year, was executed. And afterwards, at a Parliament 

held the 18th day of June in the ſame year, it was enacted, 

that the ſaid Henry Norreis the father, for divers treaſons 

by him committed, ſhould forfeit to the ſaid King Hen - 

ry VIII. his heirs and ſucceſſors, all ſuch ings, meſ- 

ſuages, lands, {enemedts, rents, Freren. remainders, 

Vol. II. 1 uſe, 
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uſes, poffeffions, offices, rights, conditions, and all other his 


hereditaments which he, or any other perſon to his uſe, then 
had or ought to have, of any eſtate of inheritance in fee- 


ſimple, fee tail, in uſe or in poſſeſſion the day of his treafong 


committed, or at any time after: and afterwards the ſaid Lio- 
nel died without iſſue of his body; and afterwards the ſaid 
Anne died; and thereupon the Q. brought a writ of error 
againſt the Marquis of Wincheſter, the heir of the ſarvivor of 


the recoverors; and the error which was aſſigned was, becaufe 


the original writ entry of in the Poſt failed, and the record, which 
was removed out of the Common Pleas, was of the manor of 
Merlefton cum pertin' in general, andnotreſtiained to any town, 


And the faid Marquis, in bar of the ſaid writ of error, plead- 


ed, thatafter the attainder of the ſaid H. N. the father, the Q that 
now is (if ſhe had any right to any writ of error in the caſe 


aforeſ.) by her letters patent, bearing date in the 14th year of 


her reign, of her ſpecial grace, certain knowledge and mere 


motion, did give, grant, and reſtore, for her and her ſucceſ- 


ſors, to the ſaid Henry Lord Norreis the ſaid manor: cum per- 
tinentiis; and alſo all her right, eſtate, title, claim, intereſt and 
demand in the ſaid manor, to have and to hold to him and 


his heirs. And upon this plea Popham the Q's Attorney did 


demur in law. And this caſe was argued by Popham the 
Queen's Attorney, and Egerton the Queen's Solicitor, in 


maintenance of the writ of error; and by Plowden and Coke 


(a) Cro: Jac. 
r. 


(5) 1 Rol. Rep. 
1 
; (<) 11 Co. s. b. 
itz. Maint. 1 ö. 
Br. Maint. 26. 
Br. Br. 245. 
(d) Cr. El. Oz 
325. 2 
70, 104. Hob. 
464, 199, 251) 
279. Yelv. 71. 
5 Styl, 15. 1 Leon. 
41. 3 Leon. 77. 
BJ Co. 45. 2. 
1 Rol. Rep. 35, 
77. Palm. 524. 
1 Brownul. 68, 
1 Sand. 285. 


for the gift in tail was made in 6 H. 8. and the recovery 


for the defendant. And the defendant's counſel took five ex 


ceptions to the writ of error. 5 
1. That the writ of error was brought to reverſe a judgment 


for all the manor, where it ſhould be but of a moiety, for it 
appears by the writ, that the recovery was void for a moiety 


becauſe Anne Milles (a) the other joint-tenant was not named 


with Lionel in the writ, by which one moiety was forfeited 


to the Queen by his attainder, which the Queen by her letters 


patent hath granted over to the ſaid Loid Norreis, and ſo fot- 


aſmuch as the (+) regiſter hath one form of writ for the whole, 
and another form for the moiety, three parts, &c. this writ 
brought of the whole, where it ſhould be brought of the 
moiety, ought to be abated. And principally, as it was ſaid, 
by one of the defendant's counſel, becauſe it comes of the plain- 
tiff's own ſhewing, and not by the ſhew ing of the other ſide, 
nor by the finding of a jury, as in (c) 36 H. 6 27. b. it is 
agreed, that in maintenance if it appear by the (4) ſhewing of the 
party himſelf, that the maintenance be ſeveral, the writ ſhall 
abate ; otherwiſe, if it be found by verdict. Vid. 10 E. 4. 8. 
11H. 7.6. 11 Aff H. 19 Aff. 14. 22 AM 866. 
The ſecond exception was, becauſe it was not ſhewn 
that Henry Norreis, to whom the remainder was limit- 
ed, had the remainder at the time of the recovery, 


was 
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was in 19 H. 8. and no continuance of eſtate, either of the 
eſtate-tail in poſſeſſion, or of the remainder, is alledged; and 
that the ſaid eſtates ſhall not be intended to continue, the | {Ig 
books in 7 H. 7. 3. Stradling's caſe. Plows. fol. 199, () (?) Br Pleading 
& 10 H. 7. 28. in Henbade's avowty, were cited. „ ee : 
The third exception was, becauſe the (c) record of the re- (c) 1 Roll. 752. 
covery was of the manor of Merleſton cum pertinentiis, and the 2 Sand. 297,292. 
writ of error was to remove a recovery of the manor of Mer- | 
Jeſton in Merleſton cum pertinentiis, and ſo the true record 
was not removed by the ſaid writ of error, as in the like caſe | 
is agreed in (4) ꝙ H. 6. 1. a. b. where it is ſaid, that in all (4) Fitz. Vari- 
caſes where a man is to execute a retord, or to defeat a record, __ EY . 
there, no variance ought to be between the writ and the record, , Bulftr. 1 * 26 
and with that agree the books in 7 /) Aſſ. 5. and (g) 26 Afll (e) 1 Roll, Rep. 
31. in caſe of attaint. VVV le 
The fourth exception was, becauſe the act of 28 H. 8. upon Br. Variance . 
which the writ of error was founded, gave to the King all the Godb. 249. 
manors, &c. which the ſaid Hen. Norreis then before attainted ( ) * : 
had the day of his treaton committed, or at any time after; bh 52. * 
and it is not ſnewed when the treaſons were committed, nor (g) Br. Brief, 
that then he had any thing in the manor, which ought to have 288. 
been averred preciſely, as it is agreed in Nichol's caſe, in 
Plow. Com. 485 bp. OT og 5 
The laſt exception was, becauſe although all the rights, &c, * 
hereditaments, &c. which the ſaid Henry Norreis had, &c. 
were given to the King, yet it duth not appear without office, 
whether he had any right to this manor : and note, that al- 
though aſter the ſaid Henry Norreis was executed, ſo as by rea- 
ſon of his attainder he died without heir, yet this writ of error 
cannot be in the King without office, for by the common law 
ſuch hereditam. as a writ of error ſhall not be forfeited, nor 
can eſcheat, and therefore this caſe is out of the reaſon of the 
book in 19 H. 7. for there the land eſcheated, and a freehold 195 
cannot be in (i) ſuſpence. But the court did not deliver any (i) Poſtea 10. b. 
opinion touching any of theſe exceptions to the writ of error, 2% * | 
but only that it was unanimouſly agreed, that by this writ of 
error the record of che recovery was removed into the King's 
Bench; for judgment was given againſt the Queen upon the 
lubſtance of the matter. And in this caſe two points were 
Unanimouſly reſolved by Sir Chriſtoper Wray Chief Juſtice, 
2 vir Thomas Gawdy, Knt. and the whole Court of King's 
ench. be” 1 „„ 3 
Firft, that this wiit of (4) error was not given to the King () 2 Roll. Rep. 
by any of the words of the ſaid act of 28 H. 8. for three cauſes, 374 7 Co. 13. 4. 
firſt, becauſe in this caſe, the terre-tenant is in by title, and 47 Sher uk 
the entry of the perſon attainted is not congeable ; and there- 323. Lit. Rep, 
fore this right of action, if he had any, was not given to the 85 5 EI. 
King by any of the ſaid words. So if the ſaid Henry Norreis 39. en 2“ 
the facher had right of formedon in the deſcender, after ee 
AE, >> A 4 5 diſcon- 
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diſcontinuance made by his father; or if Henry the father had 
1 been diſſeiſed, and the diſſeiſor had died ſeiſed before the ſaid 
(=) Hob. 242 act, ſuch (a) right of action was not given to the King by 
34% any of the ſaid words; but if the act had been made after the 
| diſſeiſin, and before the deſcent, ſuch right had been given to 
the King by the ſaid act: for the Juſtices faid, that ſuch right, 
: for which the party had no remedy but by action only to re- 
(5) Co. Lit. 468, cover the land, is a thing which conſiſts only in (b) privity, and 
372. b. which cannot eſcheat, nor be forfeited by the common law, (c) 
2 ng bong 3 R. 2. Entre congeable 38. 32 H. 6. 27. 2 H. 4. 8. 7 H. 5. 9. 
16 1 Nel. 316. 7 H. 4. b. & 17. 21 E. 3.47. 2. 27 Aſſ. 32. 49 E. 3. 13. 40 Af. 
. 4. F. N. B. 144. Stamford 188. 950 that by the (4) general 
A 33 eb. 244. words of an act of attainder all (e) rights, &c. and heredit. 
. ep. &e. (although in truth the party attainted had a right, which 
te) 2 Rol. Rep Y | 
14. Poſtea 17.2. alſo is an hereditament) ſhall not be given to the King; for 
SY 243 it would be very vexatious and inconvenient, that eſtates of 
Se 428, Purchaſors and others, after many deſcents and long poſſeſſion, 
429. - ſhould be impeached at the King's ſuit, by ſuch general words, 
Rep. QA. 34. againſt the reaſon and rule of the common law, where all the 
| words may by reaſonable intendment be well ſatisfied, ſcil. 
fuch rights, &c. which may lawfully eſcheat, or be forfeited. 
And it was obſerved by the Juſtices, that by no act of at- 
_ taindet that ever hath been made, actions were given but 
Y Hob. 3411 /) rights of entries, &c, Alſo the ſtatutes of 27 H. 8. & 31 
(e 31H. 8. c. 13. H. 8. (g) of monaſteries, and the ſtatute of 1 E. 6. of chaun- 
tries, give to the King all rights, entries, &c. which give not 
| actions to the King. And therefore it was agreed by the 
(b) Cro, Car, Court, that a (/) right of action after diſcontinuance, deſcent, 
„ &c. where the entry was not lawful, was not given to the 
King by the general words of any of the ſaid acts. And ſo, 
it was fatd, have the ſaid ſtatutes always been expounded. 
Ihe fame conſtruction hath been made upon the ſtatute of 33 
H. 8. eap. 28. by which it is enacted, "That the King's 
_ «© Majeſty, his heirs and fucceffors, ſhall have as much 
% benefit and advantage by ſuch attainders of treaſon, as well 
of uſes, rights, entries, conditions, as poſſeſſions, rever- 
| | „ ſions, remainders, and all other things, as if it had been 
(i) 3 Inft. 19. „done and declared by Parliament,” That a (i) right which 
; 4 Ine 56 439 conſiſts only in action, where the entry is tolled, is not given 
2 Rol, Rep. 329, to the King by that act. 3 
324, 325, 420, It was alſo agreed by them, that before this act of (4) 


8 33 H. 8. by the general words of any act of attainder of 
0 x Jones 77. all hereditaments, a condition was not given to the King; 
oftea 11. a. and therefore by the ſame act, by expreſs words, conditions 
Ow: 439+ are given to the King, and yet without queſtion a (4) condi- 
5 > Co. = EY tion is an hereditament. Alſo although an uſe were an here- 
92 Co. 121. b. ditament (for there ſhall be a (mn poſſeſſto fratris of it) yet by 
5 Palm. 439+ the general words of all hereditaments, in (a) uſe was not given 


1 * to the King by any act of attainder, but neither * 
* Shs Beads | - | | dition 
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dition, nor the uſe, were things forfeitable by the common 
law; and therefore by the general words of all hereditaments, 
they were not given to the K. by any act of attainder. Note 
a diverfity between inheritances and chattels ; for as it hath 
been ſaid, a right of action concerning inheritances is not (a) 
forfeited by attainder, but obligations, ſtatutes, recogniſances, 
&c. and other ſuch things in action are forfeited to the King by 
attainder or outlawry. And it was agreed by the whole court, 
that if Lionel had made a feoffment in fee, without warranty, 
that had been a diſcontinuance for a moiety, for by the feoff- 
ment the jointure was ſevered. And note, that in this caſe at 
bar, conditions and uſes are given by expreſs words, for the 
makers of the aCt knew, that they would not be given by the 
general word of hereditaments. _ | 


— 


. 
Hardr. 488, 490 
Span q. 


(a) Oro. Jac. 512. 
Hob. 214: 3Rel 
$07. Godb. 315, 
316. Palm. 3 53, 
Stamf. Cor. 
188. a. 


The ſecond reſolution was, that in this cafe, Henry Nor- 


reis had not any right in the moiety of the faid manor, for al- 


though the recovery were erroneous for want of an original 


(for it was agreed it was not void, but voidable by error) yet 


notwithſtanding as long as the recovery ſtood in its force, he 


in remainder had not any right to the remainder in reſpec of 


the intended recompence, but till the recovery be reverſed 


by writ of error, the remainder is barred.for one moiety, and 
he in remainder hath not any right in it. And therefore, if 
tenant (6) in tail ſuffer a common recovery erroneouſly, and 
afterwards diſſciſes the recoveror, and dies, his iſſue ſhall not be 

' Temitted, for as long as the recovery remains in its force, the 
eſtate- tail is barred, quod fuit conceſſum der totam curiam. And 
it was ſaid by one of the defendant's counſel, that neither (c) 


action without right, nor right without action with a deſcent, 


& c. ſhall make a remitter ; the firſt is apparent, and refolved 
by the court in the caſe at bar. As to the ſecond it was faid, 
that a man ſhall never be (d) remitted, but where, if the 
right and poſſeſſion were in ſeveral perſons, he who had the 
right might have an action to recover the poſſeſſion. And that 
appears by (e) Littleton 147. for he faith, that one of the 
principal cauſes for which the eſtate in tail ſhall be remitted 
is, becauſe there is no perſon againſt whom he can bring his 


| writ of formedon, &c. and for this cauſe the law adjudges him 


in his remitter, in ſuch plight as if he had lawfully recovered 
the ſame land againſt another, 5 H. 7. 38. a. J) A man ſhall 
not be remitted to an advowſon appendant although he hath 
Tight to it before he hath recontinued the manor to which, 

Ke. becauſe before he hath recovered the manor he hath no 
action to recover the advowſon. So if a man purchaſe an 


(3) Co, Inft, 
249. b. 10 Co. 
38. a. 8 ; 


(c) Co. Lit, 349. 
bent 


(% 6 Co. 38. b. 
Co. Lit. 349. a. db. 


(e) Co. Lit. 
ſect. 661 Co. 


{f) Rol. Rep, 
417. Co. Lit. 
307. 2. 333+ de 


advowſon in fee, and ſuffers an uſurpation and 6 months to 


paſs, now he hath right, but foraſmuch as he hath no re- 


_._medy for it, he ſhall never be remitted to it, although the ad- 

vowlon be caſt upon him, either by deſcent, or any other act 
in law, & jic de ſimilibus. And it was reſolved by the court, 
that inaſmuch as in the principal caſe Henry had no right, 


A 3 


a 


* 


(a) 2 Rol. Rep. 
374. 1 Leon. 
271, 272. 

Mo. 125, 323. 

Lit. Rep. 100. 

Cro. Eliz. 389. 
Owen. 21. 

Co. 13. a. 
70 Mo 312, 
Pit $30 $3*- 

itz. Grant. 70. 


(c) 7 co. 13. 2. 
Mo. 312, 322» 


Co. Lit, 197. 
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a fortiori this writ of (a) error being a bare action, which 
conſiſts more in privity than an action which is accompanied 
which a right, is not given to the King by the general words 
of the ſaid act. It is adjudged in Paſch. 3E 3. (47) 74. that 
whereas all the poſſeſſions of the (5) Templars were by act of 
Parliament, anne +7 E. 2. given and tranſmitted to the Hoſ- 
pitallers, to hold them in the ſame manner as the Templars 
held them, yet they had not by the ſaid general words a rec- 
tory which was appropriate to the Templars ; for that was an 
inheritance inſeparably in privity annexed to them. Ho it is 
held in 35 H. 6. 56. that upon the ſaid words of the ſaid act, 
to hold them as the Templars held them, they ſhall not hold by 


: (c) frankalmoigne, becauſe that tenure conſiſts only in privi- | 


ty, and for that cauſe without ſpecial words, it ſhall not, 
againſt the rule and reaſon of the common law, be created. 
Ihe fame law of a writ of error. And although Anne Milles 

was jointly ſeiſed with the ſaid Lionel for her life, ſo that as 


well Lionel as the vouchee might have abated the writ, yet 


when the vouchee, without demand of any lien, enters gene- 


rally into the warranty ,and thereby admits the writ good, and 


$ 1 Co. 76, b. 
F N. B. 98. 
N 


Lionel recovers in value againſt the vouchee, who enters ac- 
cording to the eſtate of him who voucheth, with the remainder 


over: for this cauſe it was reſolved, that for one moiety the 


recovery ſhall be a bar to the eſtate-tail, and to the remainder 
alſo, becauſe by the recovery againſt Lionel, the jointure was 


| ſevered. And it was ſaid, that common recoveries, as much 
as any benign interpretation of the law will permit, ought to 
be maintained, becauſe they are the common aſſurances of the 


| ce. Lit. 186. 


(4) 1 Rol. Rep. 
301. Bridgm. 71. 
Palm. 237, 345. 
Dy. 188. pl. 8. 


formam doni. | 


land. But it was agreed, that for the other moiety whereof 
Anne Milles was tenant for life, the recove:y was not any bar 
Either to the eſtate-tail, which Lionel had expeCtant upon the 


eſtate of Anne Milles, or to the remainder of Henry, . becauſe 


for this moiety Lionel was not tenant to the precipe ; but the 
recovery had its operation againſt him by eſtoppel and con- 
cluſion, which ſhall not bind the iſſue in tail who claims per 


The third cauſe was, becauſe Henry at the time of his at- 


tainder was not intitled to have any writ of error. And as to 
that, it was agreed, that he who has a remainder expectant up- 


on an eſtate-tail, ſhall have a writ of d) error upon a judgment 
given againſt tenant in tail, altho' there were no ſuch remain- 
der at the common law; for when the ſtatute de donis conditi- | 
onalibus doth enable the donor to limit a remainder upon an 
eſtate tail, all actions, which the common law gave to privies 
in eſtate, are by the ſame act as incidents tacitè given alſo, 


according to the rule of the common law; and there« 


fore thoſe in reverſion or remainder expectant upon an 
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eſtate for life, had a writ of error by the common law, upon 
a judgment given againſt tenant for life, although they were 


not made parties by aid prayer, voucher, or receipt: ſo, after 


the ſtatute of de donis conditionalibus, (hall he have, who hath a 
reverſion or remainder expectant upon an eſtate-tail. 2. It 


was agreed by them, that in none of the ſaid caſes, he in re- 


verſion or remainder, who was not party to the firſt record by 
voucher, &c. ſhall have any writ of (a) error by the common 
law, till after the particular eſtate determined, for then he in 

reverſion or remainder ought to have the land in poſſeſſion, and 
take the profits; but if he in reverſion or remainder be made 
a (b) party to the record by aid prayer, receipt, or voucher, 


(a) Dyer 188. 
pl. 1. Cr. Eliz, 
289. Cr. Jac. \ 
333- F. N. B. 2 
99. e. 21. m. o. 
22 E. 4. 31. a. 


then he ſhall have a writ of error preſently, during the life of 35-4 27: b. 


m. 253. 


the tenant for life, in reſpect that he was made party to the (3) Rol. 748. 


record. Vide 4 Aſſ. 7. 17 Aſſ. 24. 18 E. 3. 25. 20 (30) E. 
3. Error 2. 32 E. 3. Error 73. 43 Aſſ. 41. 8 H. 4 4. 21 H. 6. 
209. 22 E. 4. 31. F. N. B. 21. c. 99 


ences you may reconcile all the ſaid books, and many other, 


betwixt which, to ſome who obſerve not the ſaid diſtinction, 


ſeems to be contrariety ; but when an erroneous judgment 
was piven againſt tenant for life, by that his reverſion or re- 


e. And by the ſaid differ- 


4 E. 3. 53, 54. 


mainder was deveſted, ſo that he could not grant or transfer 


it by any means to another. And it was doubted he could 


not puniſh any waſte committed after the recovery, and divers 


other miſchiefs, and yet he had no remedy to reverſe it during 
the life of the tenant for life. 45 E. 3. 21. b. 8H 6.13 b. 


F. N. B. 60. b. for waſte. For remedy of which miſchiefs, 


the ſtatute of (c) ꝙ R. 2. cap. 3. was made, by which it is 
provided, that if tenant for life, tenant in dower, . tenant by 
the curteſy, or tenant in tail after poſſibility of iſſue extinct, 
loſe in a precipe, &c. that he in reverſion, his heirs or ſuc- 
ceflors, ſhall have an (4) attaint or a writ of error, as well in 
the life of ſuch tenants, as after their deaths, and that the 
tenant for life, if the judgment be reverſed, ſhall be reſtored 
to his poſſeſſion of the tenements ſo loſt, with the profits in 
the mean time, &c. Provided always, that if the party ſuing 
will alledge that the tenant was of covin and affent with the 
demandant, who recovered, that ſuch tenements ſhould be Joſt, 
that then, although ſuch tenants be living, yet reſtitution 
| ſhall be made to the party ſuing of the poſſeſſion, with the 


e) AInſt. 51. 
Dyer 2. pl. oo 
go. pl. 5. 
Bridgm. 717. 
Cr. Eliz. 289. 
F. N. B. go. e. 
Owen 149. 

2 Bulſt. 15. | 

10 Co. 44. b. 
Palm. 251, 253. 
(4) F. N. B. 108. 
a. Poſt. fol. 61. a. 
Reg. 122. 


mean profits, &c. upon which act two points were reſolved 


by the court. 


Firſt, that although the ſtatute ſpeaks only of reverſions, 


yet remainders are allo taken to be within the purview thereof. 


Secondly, 5 


1 


w —— - 


ta x Lace. n. | | Secondly, that a reverſion or remainder (a) WOT EY: upon 


ce) Or. Car. (e) exclude reverſions and remainders expectant upon eſtates- 
$35 dal, and they had good reaſon for i it; for an eſtate-tail is an 


bh proviſo of the ſaid act, that if tenant for life ſuffers a recovery 
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en 50. 62, Wife it would be hard to reſtore him not only to the poſſeſſion, 
| 66. 4 Leon. 124. but alſo to the mean profits ; and with that agree the books in 
| congeable 4g Henry, who was in remainder, it was reſolved, that Henry 
Wt Lionel had died without iflue in the life of the ſaid Henry, 


Moor 271. ed. Alſo no word of the ſaid act doth extend to give a poſ- 


99 70. >. 75. a, the writ of (JJ error did not i becauſe if the King could 
oft. 


1 Jones 370. 
65 1 Leon. 277. preciſe words. And it was faid, it was adjudged in (g) Cro- 


3 Reg, Eliz, 2 right to certain land eſcheated, and was forfeited to the Queen, 


Wivenksrzxs Caſe, Th thi it, 


Co. 48. b. zn eſtate- tail is out of the words, and alſo out of the meaning of 

| the ſaid act. For in as much as the makers of the act, by 

th) x Jones 423. (b) ſpecial words, have provided remedy for thoſe in reverſion 
expectant upon eſtates for life, or in dower, or by the curteſy, 

or in tail after poſſibility of iſſue extinct, by this preciſe enu- 

meration of thoſe four particular eſtates for life (vide 33 H. 6. 

22. the like point in caſe of receipt) their meaning appears to 


eſtate of inheritance, and therefore it was not reaſonable to 

55 give him in reverſion or remainder expectant on ſuch eſtate, a 

(4) Poft. fol, (d) writ of error during the continuance of ſuch eſtate, which 
61.2. 10 Co. by poſſibility may continue for ever. Note reader, upon the 


in a præcipe by covin and affent, if he in reverſion or remain- 
der reverſes the recovery, he ſhall be reſtored ta the poſſeſſion 
and mean profits : unde colligo, that the Parliament did adjudge 


2 Co. 74. a. 


126, 128, 131. 5 Aff. 3. 14 E. 3. Receipt 135. 22 Aſſ. 31. 9 H. 5. 14. Now 
2 86 Eate foraſmuch as it appears in the caſe at bar, that Lionel ſurvived 


Br. Forfeiture de had but a poſſibility to have a writ of error, that is to ſay, if 


. * and becauſe Lionel ſurvived him, that poſſibility was deſtroy- 


2 And. 225. Gbility to the King. Secondly, admitting in this caſe the 
writ of error had been given go the Queen, yet it was reſolved, 
that by the general grant of the ſaid manor of Merleſton, and 
of all her intereſt, claim and demand in it, although it were 
made de gratia ſpeciali, & ex certg ſcientia, & mero motu ; that 


1. . grant it, it muſt be by his prerogative, for no common perſon 
Godb.-298, Can do it; and therefore it ought to be granted by expreſs and 


ob. 243- Cro- mer's caſe, 8 Eliz. That where by the attainder of a difleiſce, 
mer's Caſe. 

and- after the death of the diſſeiſee, the Queen, by her letters 

patents de gratia ſpecial, ex certa ſcientia, & mero motu, grant- 

ed all the: lands, tenements, rights and hereditaments 

which ſhe had by the attainder of the diſſeiſſee, that in that 

eaſe: ſuch a bare right ſhould not paſs by the ſaid general 

words of the ad; but if 1 it could be granted at at all, it ought 

to 


* 
9 


Part III. | Wixengsrzu's Caſe. 


to have been granted with a ſpecial recital (by expreſs and 
ſpecial words; which caſe was affirmed to be good Jaw by the 
whole court. And therewith agrees 33 H. 8. Br. (a) choſe in 
action 14. If an Abbot before the diſſolution was diſſeiſed, 
and the King after the diſſolution granteth over the land by 
general words, this right ſhall not paſs. 
Wray ſaid, that he had conferred with the Lord Andeſſon, 


(a) ĩ Leon 271. 


And Sir Chriſtopher : 


Chief Juſtice of the Common Pleas, and Sir Roger Manwood, 


Chief Baron of the Exchequer, and divers other Juſtices, and 
they were unanimouſly of their opinion. And afterwards, for- 
aſmuch as it appeared to the court, that the ſaid common re- 


covery was erroneous for want of an original; for that cauſe. 


a ſpecial judgment was entered, that is to ſay, becauſe upon 
the matter, no writ of error in this caſe was given to the Q. 
I deo domina regina nihil capiat per breve. _ 
Note reader, for the ſaid point of com. recovery there was 
a caſe in the Common Pleas, Trin. 27 Eliz. Rot. 276. be- 
tween (b) Owen and Morgan, and the cafe was ſuch ; George 
Owen brought a Scire facias againſt Edw. Morgan, to execute 
a remainder of certain land limited to him by fine, and ſhew- 
ed, that Rice Owen was ſeiſed of the ſaid land in fee, and 


levied a fine thereof to Rich. Owen and Thomas Monington, 


and to the heirs of Richard, who granted and rendered it to 
the ſaid Rice and Lettice his wife, (who was not party to the 
| writ or conuſance) and to the heirs of the body of the ſaid 
| Rice; and Lettice died, and afterward Rice died without iſſue, 
wherefore he prayed to have execution. The defendaſſt plead- 


Owen and 
Morgan's Caſe; 


Trin. 27 Reg. 


Eliz. f 

(5) 2 Rol. 395. 
Moor 210. 
Poſtea 6. b. 

1 And. 162. 
Gould. 26. ä 

1 Jones 32 
1 IT 
Cr. Car, 321. 
4 Leon. 26, 94, 
222. os. 


ed in bar a common recovery had againſt the ſaid Rice as 


| tenant, with voucher over of the common vouchee, which 


recovery was to the uſe of the defendant and his heirs, and 
that Rice ſurvived Lettice : the plaintiff replied and ſaid, that 
the ſaid Letice was alive at the time of the ſaid recovery, upon 


which the defendant did demur in law. - And 1t was ad- 


| Judged for the plaintiff, And in that caſe two points were 


relolyed. ©. 3 255 1 
1. Although Lettice was not not (c) party, either to the writ 
or to the conuſance, and although it appeared in the ſame re- 
cord that ſhe was a ſtranger, and not party; yet the grant and 

rend. by fine to her was not (4) void, but voidable by error. 
2. That this recovery againſt the huſband only, ſhould not 
bind the remaind. for between huſband and wile there are no 
moieties, and the huſband hath not power to ſever the jointure, 


nor to diſpoſe of any part of the land; and he during the 


wife's life is not ſeiſed by force of the tail, and by no act 
that he can do, can he execute it for any part; ſo that the 
præcipe being brought againſt him alone, the recompence 
cannot for any part enure to the eſtate-tail, or to the re- 
mainder, for to the whole eſtate it cannot enure, becauſe the 
wife had a joint eſtate with him in poſſeſſion at the time 


(e) co. Lit. 
357. % 7 
21 E. 3. 27. b. 
1 

(d Kelw. 19. þ. 


Cr. Car. 321. 
1 Siderf, 83. 
Poſt. 6. 
Co. Lit. 26. 
Wing Max. 
767. | 
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CvurriEpiIkE's Caſe. Part III, 


of the recovery who was not party to it, and for a moiety it 
cannot be good, for there are no moieties between huſband and 
wife, and the eſtate of him in remainder doth depend upon 
the entire eſtate made to the huſband and wife, and not upon 
any eſtate made to the huſband alone, or which reſts in the dif. 
poſal of the huſhand for any part; and therefore the recom- 
| pence recovered only by the huſband in this caſe, cannot enure 
to him who hath the remainder which depends upon a joint 
and undivided eſtate made to the huſband and wife, and the 
| Iiointenancy between the huſband and wife, cannot be ſevered 
Co, Lit. 87. by the judgment againſt the huſband and although the huſh. 
Re hath the ſole eſtate of inheritance, yet becauſe by no poſſibili- 
ty it can be executed, nor the jointure ſevered during the 
wife's life, for this cauſe it is as much as if the hufband had 
had a remainder in tail expectant upon an eſtate for life; in 
which caſe a common recovery had againſt him ſhall not bind, 
becauſe he was not tenant to the præcipe, nor ſeiſed by force of 
175 the tail, but the recovery as to the eſtate-tail of the hufband 
(a) Poſtea gr. a. tooke its effect by eſtoppel and (a) concluſion: and therewith 
(5) ite dee agrees (b) 12 E. 4. 14. b. that againſt a common recovery 
19. Br. Fauxfer againſt the anceſtor in tail, the iſſue may ſay, that the anceſ- 
de Recovery 39, tor was not tenant tempore brevis. es 


Br. Brief 374. Alſo if tenant in tail do diſcontinue the tail, and take back 
p Moor f 1 new eſtate-tail to himſelf, and afterwards a writ of right is 
3 Co. 59. 38 E. brought ee him, e he vouch ye com. vouchee, and 
3-4, 5 judgm. be given accordingly; in this caſe it is adjudged, / cil. 
92 - Rent. ln (c) 12 E. 4. 19. (d) 14 7 1. a. that the iſſue 185 Nail Fir 
1 Co. $89. b. not be barred for the firſt intail, becauſe his father was not at 
(4) Br. Tail 36. the time of the recovery ſeiſed by force of that intail, in lieu 


3 95 * whereof recompence can enure: ſo (e) if land be given to the 
(e) 1 And. 44. huſband and wife, and the heirs of their two bodies begotten, 
2 Ral. 295. and the huſband alone ſuffers a com. recovery, it ſhall not bind 
3 Lev. 108. the eftate-tail cauſa qua ſupra. And although the huſband, 
3 who ſuffered the com. recov. in the principal caſe of Morgan 


and Owen, ſurvived the wife, it is not material, for the Jaw | 
will adjudge upon the caſe, as it was at the time of the re- 
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_'CUPPLEDIKE' Caſe.. 
Note Reader, for this Point of a common Recovery, 
there was another Caſe reſolved, Paſch. 44 Eliz. in 
the Court of Wards, between 'Thomas Cuppledike, 


the Queen's Ward, plaintiff, and Edward Cupple- 
dike, Deſendant; and the Caſe was ſuch, &c. 


Cale n .  JPRANCIS CUPPLEDIKE and Elizabeth his wife were 
Reg. Eliz. | ſeiſed of the manor of Harrington in the county of 


8 9 Lincoln, to them and to the helis males of the body of 
7b. Francis, the remainder to Thomas Cuppledike, father of 


4 


Part III. Cverixbixz's Caſe. 922 | 6 


Thomas Cuppledike, now ward to the Queen, in tail, with a 
remainder over in tail, the reverſion to Francis and bis heirs: 
Francis levied a 221 Oct. Mich. 36 & 37 Eliz. to Thomas 
Seaton, and Rob. Becket, and to the heirs of Thomas, to the 
uſe of them and their heirs : Hil. 37 Eliz. Curtiſe and Dud- 
ley, by writ of entry in the poſt, recovered againſt Seaton, 
and Becket the ſaid manor, who vouched Francis only, who 5 
(a) vouched over the common vouchee, and judgment and (a) co. Lit. 
ſeiſin had accordingly, the ſaid Eliz. then being alive, which 372. b. 
recovery was to the uſe of Francis for life, and after to the 
uſe of Eliz, for life, and after to the uſe of Francis and his 
heirs . Francis by his will in writing deviſed the ſaid manor 
to the ſaid Edward Cuppledike, and died without ifſue male: To 
and now the queſtion was, whether by this common recovery, See 1 Salk, 
the remainder in tail were barred or not, foraſmuch as the 568, 569. 
wife, who had an eſtate with Francis, was not vouched. And i 
after argument before the two Chief Juſtices, Popham and 
Anderſon, Pepper ſurveyor, and Heſket attorney of the Court 
of Wards, it was reſolved, that this recovery ſhould bind the 5 
remainder, for here was a lawful (5) tenant to the præcipe; and (4) 6 co. 32. 4, 
although Francis who had the eſtate-tail be only vouched; = Rol. 293. 
and not Elig. who had a joint eſtate with him, yet Francis 
coming in as vouchee, he comes in in privity of the eſtate- tail, Hob. 25, 26. 
and not of any other eſtate, and the recoyeror in value gave Co. 72%: be 
recompence to the tail which Francis had, and to the remain- 
ders over: ſo it was held, if A. (c) tenant in tail, the remain- (e) Hob. 348. 2 
der to B. in tail, the remainder to C. in tail, the remainder Hetl. 156. 
to D. in fee, A. makes a feoffment in fee, the feoffee ſuffers 1 29. 
a common recovery in which B. is vouched, and he vouches py, 
the common vouchee, in this caſe A. is not bound, but B. 
and all the remainders over barred : for although by the feoff- 
ment of A. all the the remainders were diſcontinued, and the 
eſtates which. B. C. and D. had, became connentad to mere 
rights; and although the remainders can never he remitted be- 
fore the eſtate-tail in poſſeſſion be recontinued ; yet in caſe of „ 
a com. recovery, which is the com. aſſurance of the land, he 
who comes in as vouchee ſhall be in judgm. of law in in pri- 
vity of the eſtate which he had, although the precedent eſtate, 
upon which the eſtate of the vouchee depends, be deveſted or 
diſcontinued. „ 
So in the caſe at bar, ad the eſtate of the wife be not 1 Salk, 568. 
recontinued, yet the huſband as vouchee, ſhall be in judgm. 
of the law in of his eſtate tail; and the caſe is the ſtronger, 
foraſmuch as the eſtate of the wife was put to a right, ſo that 
now the huſband comes in as ſole tenant in tail, and cannot be 
Jointly ſeiſed with his wife, foraſmuch as ſhe is not vouchee, | „„ 
and cannot be in of another eſtate, becauſe once he had an : 
eſtate tail, and now comes in as vouchee: but if the buſb. and 
wife 
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Covyr.evrk#'s Caſe, Part III. 
wife had had a joint eſtate to them, and to the heirs of their 
bodies, with the remainders over, and the huſband only had 
been vouched, there it may be doubted if the eſtate tail ſhall 


WA Ai, be barred, becauſe the wife had a joint eftate of inheritance 
{ SH, 5 


with him; Vit here the inheritance was only to the huſband, 

And the cafe which Plow. puts arguendo, in Manxel's caſe, fol. 

(% Hel. 136. 8. b. That if a (a) gift be made to J. and to the heirs males of 
Hob. 338. the body of his wife begotten, and he hath iſſue a ſon, and 
_ afterwards the wife dies, and he diſcontinues, and takes an 

eſtate to him and to the heirs females of the body of his ſecond 

wife, and afterwards diſcontinues again, and taketh an eſtate 

back to him, and to the heirs females of his body, and after- 

wards diſcontinues again, againſt which laſt diſcontinuee a 

common recovery 1s had, in which the tenant in tail is vouch- 

ed, and vouches over the common vouchee, and afterwards 

dies, and his three ifſues' bring ſeveral formedons in the de- 

ſcender, they fhall be all barred by the faid recovery; for in 

judgment of law, when he generally enters into warranty, he 

= comes in of all his ſeveral eſtates, which ſhall be all barred in re- 
(5) Hetl. 155. ſpect of one and the (5) ſame recompence, was agreed to be 


Hob. 338. * law by the two Chief Juſtices; but the opinion of Plow. 


n the other point, if tenant for life be, the remainder or re- 
verſion over in tail, that if a common recovery be had againſt 
him in remainder or reverſion, it ſhall bar the eſtate-tail, was 
(e) denied by them all; for there is no tenant to the precipe, 
but only by admittance and concluſion, which ſhall not bind 
the iſſue in tail. And this caſe at the bar is not to be likened 


(e) ro. El. 21. 


1 Anderſ. 162. 


Ooldſb. 26. 


1 Jones 324. 
10 Co. 46. a. 


Cro. Car. 32 1. 


4 Leon. 26, 93. 


222. 


(e) 10 Co. 46. Aa, 
2 Rol. 395. Dy. 
252. pl. 97, 98. 


Poſtea 60. b. 


| (f) 2 Rol. 39% 
Cro. Eliz. 670. * 


(4) Ante 5 4. to the ſaid caſe of (d) Owen and Morgan, for in this caſe thoſe, | 


againſt whom the præcipe is brought, are lawful tenants to the 
precipe ; and when the huſband, who hath the eſtate- tail only 
is vouched, he comes in as ſole tenant in tail, and all the 
eſtate is in him, and nothing then remains in the wife but a 
right, and when he who hath the eſtate-tail is vouched, he 
cannot be in of another eſtate, being vouchee, as it appears 
before. . Vide 8 Eliz. Dyer 252. b. (e) Kniveton's cafe, which 
1n effect was, that tenant for life, and he in remainder. in tail 
ſuffered a common recovery, in which they both vouched the 
common vouchee, it ſhall not bind the tail, for he in remain- 


der in tail is not tenant to the precipe, but the tenant for life, 


and in truth the land is recovered againſt the tenant for life 
only, and the recompence cannot veſt in him in remainder 


only, foraſmuch as the land is in truth recovered againſt the 


tenant for lite, and he in remainder was never ſeiſed by force 
of the tail. And according to this it was adjudged in the 
Common Pleas, between (f)) Leach and Cole, in replevin, 
„ Fe os op 


HEYDON's 


Part II. „„ 2 


HEY DON 's Caſe, 


Paſth. 26 Elz. But the Plea en Pgſeb. 
20 Elix. Rot. x40. in the Exchequer. 


(2) I N an Information upon an intruſion in the Aae (a) . ut. 
againſt Heydon, for intruding into certain lands, &c. Oo. Ent. 372. 

in the county of Devon : upon the 1 iſſue, the jurors e 1 

gave a ſpecial verdict to this effect: | 117. Sav. 66. 
Firſt, they found that parcel of the lands in the formation” 9 Co. 105. a 

was ancient copyholds of the manor of Ottery, whereof the Laft. 505. 

Warden and Canons regular of the late college of Ottery were 

ſeiſed in the right of the ſaid college; and that the Warden 

and Canons of the ſaid college, 22 H. 7. at a court of the ſaid 

manor, granted the ſame parcel by copy, to Ware the father 

and Ware the ſon, for their lives, at the will of the lord, ac- 

cording to the cuſtom of the ſaid manor ; and that the reſt of 

the land in the information was occupied by S. and G. at the 

will of the Warden and Canons of the ſaid college for the time 

being, in the time of H. 8. And further, that the ſaid 8. — 

G. ſo poſſeſſed, and the ſaid Ware and Ware ſo ſeiſed as 

aforeſaid, the ſaid Warden and Canons by their deed indented, 

dat. 12 Jan. anno 30 H. 8, did leaſe the ſame to Heydon the 

defendant, for 80 years, rendering certain rents ſeverally for 

ſeveral parcels; and found that the ſaid ſeveral rents in Hey- 

don's leaſe reſerved, were the ancient and accuſtomed rents of 

the ſeveral parcels of the lands, and found, that after the ſaid 

leaſe they did ſurrender their college, and all the poſſeſſion 

thereof, to King H. 8. And further found the ſtatute of (6) (6 Jzra, 8c. 13. 

31 H. 8. and the branch of it, ſcil. by which it is enacted, | 

That if 7 Abbot, &c. or other 2 and ecclef, houſe or 


Place, 


Currrkpikx's Caſe. 5 Part III. 


wife had had a joint eſtate to them, and to the heirs of their 


feet 


(a) Hetl. 156. 
Hob. 338. 


bodies, with the remainders over, and the huſband only had 


been vouched, there it may be doubted if the eſtate tail ſhall 


be barred, becauſe the wife had a joint eftate of inheritance 
with him; but Here the inheritance was only to the huſband, i 
And the caſe which Plow. puts arguendo, in Manxel's caſe, fol. 
8. b. That if a (a) gift be made to J. and to the heirs males of 
the body of his wife begotten, and he hath iſſue a ſon, and 


afterwards the wife dies, and he diſcontinues, and takes an 


eſtate to him and to the heirs females of the body of his ſecond 


wife, and afterwards diſcontinues again, and taketh an eſtate 
back to him, and to the heirs females of his body, and after- 
_ wards diſcontinues again, againſt which laſt diſcontinuee a 


common recovery is had, in which the tenant in tail is vouch- i 
ed, and vouches over the common vouchee, and afterwards 
dies, and his three ifſues bring ſeveral formedons in the de- 


ſcender, they ſhall be all barred by the faid recovery; for in 
judgment of law, when he generally enters into warranty, he 


(5) Hetl. 155. 
Hob. 338. 


comes in of all his ſeveral eſtates, which ſhall be all barred in re- 
ſpect of one and the (5) ſame recompence, was agreed to be 
good law by the two Chief Juſtices ; but the opinion of Plow, 
in the other point, if tenant for life be, the remainder or re- 


| verſion over in tail, that if a common recovery be had againſt 


(c) ro. El. 21. 


(d) Antea 5. a. 
2 Rol. 395. 
Moor 210. 

1 Anderſ. 162. 
Ooldſb. 26. 
1 Jones 324. 

10 Co. 46. a. 


- Cro, Car. 3a 1. 


4 Leon. 26, 93. 
222. | 5 
(e) 10 Co. 46. a. 
2 Rol. 395. Dy. 
2 52. pl. 97, 98. 
Poſtea 60. b. 93 


him in remainder or reverſion, it ſhall bar the eſtate - tail, was 
(c) denied by them all; for there is no tenant to the precipe, | 
but only by admittance and concluſion, which ſhall not bind 
the iſſue in tail. And this caſe at the bar is not to be likened 


to the ſaid caſe of (4) Owen and Morgan, for in this caſe thoſe, 


againſt whom the præcipe is brought, are lawful tenants to the 


pracipe ; and when the huſband, who hath the eſtate- tail only 
1s vouched, he comes in as ſole tenant in tail, and all the 


eſtate is in him, and nothing then remains in the wife but a 
right, and when he who hath the eſtate-tail is vouched, he 
cannot be in of another eſtate, being vouchee, as it appears 
before. Vide 8 Eliz. Dyer 252. b. (e) Kniveton's cafe, which 
in effect was, that tenant for life, and he in remainder in tail 
ſuffered a common recovery, in which they both vouched the 
common vouchee, it ſhall not bind the tail, for he in remain: 
der in tail is not tenant to the præcipe, but the tenant for life, 


and in truth the land is recovered againſt the tenant for life 


(f) 2 Rol. 395. 
Cro. Eliz. 670. 


only, and the recompence cannot veſt in him in remainder 
only, foraſmuch as the land is in truth recovered againſt the 
tenant for life, and he in remainder was never ſeiſed by force 
of the tail. And according to this it was adjudged in the 
Common Pleas, between ( f?) Leach and Cole, in replevmn 
M. 41 & 42 Eliz. Rot. 1703. ee 


HEY DON 


pus * 
— 


— fs 
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Paſch. 26 Elie. But the Plea began Paſeh. 
20 Elis. Rot. 140. in the Exchequer. | 


3 


j 


() JN an information upon an intruſion in the Exchequer, 7) Moor 128. 
1 againſt Heydon, for intruding into certain lands, &c. Co. Ent. 372. 
in the county of Devon: upon the general iſſue, the jurors * —_ 
gave a ſpecial verdict to this effect : DE eto BQ 
Firſt, they found that parcel of the lands in the information 9 Co. 105. a. 
was ancient copyholds of the manor of Ottery, whereof the * "# 505. 
Warden and Canons regular of the late college of Ottery were 
ſeiſed in the right of the ſaid college; and that the Warden 
and Canons of the ſaid college, 22 H. 7. at a court of the ſaid 
manor, granted the ſame parcel by copy, to Ware the father 
and Ware the ſon, for their lives, at the will of the lord, ac- | n 
cording to the cuſtom of the ſaid manor; and that the reſt of 5 4 
the land in the information was occupied by S. and G. at the | | 
will of the Warden and Canons of the ſaid college for the tige => j 
being, in the time of H. 8. And further, that the ſaid S. and | | 
G. ſo poſſeſſed, and the ſaid Ware and Ware ſo ſeiſed as 'Y 
-aforeſaid, the ſaid Warden and Canons by their deed indented, ; 
dat. 12 Jan. anno 30 H. 8, did leaſe the ſame to Heydon the 
BY defendant, for 80 years, rendering certain rents ſeverally for 
ſeveral parcels ; and found that the ſaid ſeveral rents in Hey- 
x don's leaſe reſerved, were the ancient and accuſtomed rents of 
the ſeveral parcels of the lands, and found, that after the ſaid 
leaſe they did ſurrender their college, and all the poſſeſſion 5 
thereof, to King H. 8. And further found the ſtatute of (5) zH. 8. c. 13. 


n Co AD 3 of wt 3 Pe +» 99 


YES % oF 2 120 
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3 H. 8. and the branch of it, eil. by which it is enated, © * 
That if any Abbot, &c. or other relig. and eccleſ, houſe or 
| 33 1 6 place, 
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(a) Moor 128. 
Sav. 66. 6. Co. 


37. b. Cro. Car. 
45-33. 
0) Poph. 74. 


(c) 2 Rol. Rep. 


99 


d) Hard. 27. 


533. Co. Lit. 


| 38 1. b. 1 Co. 


123. a. 11 Co. 


os 73. b. 2 Siderf. 
41. 2 Bulſt. 187. 
Hob. 97. 1 Rol. 


Rep. 162, 166. 


Cra. Argument 
5 40 


Part. III. 


Kirst 8 Caſe. 


ec Place, within one year nest before the firſt day of this pre- 
& ſent parliament, hath made, or hereafter ſhall make any |} 


* Jeafe or grant for life, or for term of years, of any manors, 
% meſſuages, lands, &c. and in the which any eſtate or in- 
tereſt for lite, year or years, at the time of the making of 


A 


« ſuch grant or leaſe, then had his being or continuance, or 


* 


hereafter ſhall have his being or continuance, and not de- 
c termined at the making of ſuch leaſe, & . Or if the uſual 


and old rents and farnis accuſtomed] to be yielden and re- 
« ſerved by the ſpace of twenty years next before the fitſt day 


« of this preſent parliament, is not, or be not, or hereafter 
< {hall not be thereupon reſerved or yielded, &c. that all and 
every ſuch leaſe, &c. ſhall be utterly void.” And further 


found, that the particular eſtates aforeſaid were determined, 
and before the intcufion Heydon's leaſe began ; atid that Hey- 


don entered, &c. And the great doubt which was often de- 


bated at the bar and bench on this verdict, was, whether the 
copyhold eſtate of Ware and Ware for their lives, at the will 


of the lords, according to the cuſtom of the ſaid manor, ſhould 
in judgment of Jaw be called an eſtate and intereſt for Jives, 
within the ſaid general words and meaning of the ſaid act. 


And after all the Barons openly argued in court in the fame 


term, ſcil. Paſch. 26 Eliz. and it was unanimouſly reſolved by 
Sir Roger Manwood, Chief Baron, and the other Barons of 


the Exchequer, that the ſaid leaſe made to Heydon of the ſaid 
parcels, whereof Ware and Ware were ſeiſed for life by copy 


of court-roll, was void ; for it was agreed by' them, that the 
ſaid copyhold eſtate was an eftate for life, within the words and 
meaning of the ſaid act. And it was reſolved by them, that 
for the ſure and true (a) interpretation of all ſtatutes in general 


(be they penal or beneficial, reſtrictive or enlarging of the 


common law,) four things are to be diſcerned and conſidered, 
(b) 1, Whatwas the common law betore the making of the 
act ? 
(c) 2. What was the miſchief and deſect for which the 


common law did not provide? 
3. What remedy the parliament hath reſolved and appointed 


to cure the diſeaſe of the common weath ? 
2 Rol. Rep. 3˙4˙ 
eo. Car. 83. 


And 4. The true reaſon of the remedy ? and then the office 


ol all the judges is always to make ſuch (4) conſtruction as ſhall 
ſuppreſs the miſchief, and advance the remedy, and to ſuppreſs 


ſubtle inventions and evaſions for continuance of the miſchief, 
and pro privalo commodo, and to add force and life to the cure 
and remedy, according to the true intent of the makers of 
the act, pro bono publico, And it was ſaid, that in this caſe 
the common law was, that religious and. eccleſiaſtical Per: 

| | Ons 
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ſons might have made leaſes for as many years a8 they pleaſed, | 
the miſchief was, that when they perceived their houſes would 


be diſſolved, they made long and unreaſonable leaſes : now 


the ſtat. of 31 H. 8. doth provide the remedy, and principally 


for ſuch religious and eccleſiaſtical houſes which ſhould be 
diſſolved after the act (as the ſaid college in our caſe was) that 3 


all leaſes of any land, whereof any eſtate or intereſt for life or 
years was then in being, ſhould be void; and their reaſon 


was, that it was not neceſſary for them to make a new leaſe 


ſo long as a former had continuance ; and therefore the intent 
of the act was to avoid doubling of eſtates, and to have but 
one ſingle eſtate in being at a time: for doubling of eſtates 
implies in itſelf deceit, and private reſpect, to prevent the 


intention of the parliament. And if the copyhold eſtate for 


two lives, and the leaſe for eighty years ſhall ſtand together, 
here will be doubling of eſtates mul & ſemel, which will be 
apainſt the true meaning of parliament, 5 


or cuſtomary eſtates, and in what not; and therefore this rule 
was taken and agreed by the whole court, that when an act of 
parliament doth (a) alter the ſervice, tenure, intereſt of the 
land, or other thing in prejudice of the lord, or of the cuſtom 

of the manor, or in prejudice of the tenant, there the general 
words of ſuch act of parliament ſhall not extend to copyholds : 

but when an act of parliament is generally made for the (5) 
good of the weal public, and no prejudice can accrue by rea- 

ſon of alteration of any intereſt, ſervice, tenure or cuſtom of 
the manor, there many times copyhold and cuſtomary eſtates 

are within the general purview of ſuch acts. And upon theſe 

grounds the Chief Baron put many caſes, where he held, that 

the ſtatute of (c) Weſt. 2. de donis conditionalibus did not ex- 

tend to copyholds ; for if the ſtatute alters the eſtate of the 

land, it will be alfoan alteration of the tenure, which would 

be prejudicial to the lord: for of neceſſity the donee in tail of 
land ought to (d) hold of his donor, and do him ſuch ſervices 
(without ſpecial reſervation) as his donor doth to his lord. 


to the courſe of the common law, For it is ſaid, that if 
the lord put them out, they have no other remedy but to 
ſue to their lord by petition, and ſo the intent of the ſtatute 


de donis conditionalibus was not to extend (in prejudice of lords) 
to ſuch baſe eſtates, which asthe law was then taken, was but at 


the 


And in this caſe it was debated at large, in what caſes the 
| general words of acts of parliament ſhall extend to copyhold 


Co. Lit. 44. a. 
1 H. 8. c. 13. 
3 Bulſt. 152. 
Moor 60. 

1 Leon. 333. 


(a) Cro. Car, 41; 
43, 44. Moor-, 


128. Godb. 369. 


O. Benl. 163. 
3 Bulſt. 152. 
Hard. 433. 
Cawly 105. 
(6) Moor 128. 
Cro. Car. 42, 


43. O. Benl. 163. 


1 Rol. Rep. 48. 
(e) See 1 Wilton 
27. 2 Wilſon 
400. Moor 188. 
189. Sav. 67. 
Cro, Eliz. 391. | 
307. 149. 1 Le- 
on. 175. Poph. 


34. 128. 2 Sand. 


r 
2. Littleton ſaith, lib. 1. cap. 9. That although ſome 
| tenants by copy of court- roll have an eftate of inheritance, 
| yet they have it but at the (e) will of the lord, according 


ſect. 76. 9 Co. 
105. a. Co. Lit, 
60. a. b. 4 Co. 
22. a. | 
(4) Cr. Car. 43, 


44. 
(e) Lit. ſect. 77. 
2 Co. 17. a. 


6 Co. 37. b. Co. 


Lit. 60. b. Cro. 
Car. 45. 4 Co. 
21. a. Hetl. 6. 


9 Co. 105. 4. 
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Hevnox' 5 Cale; Put It; 
the Will of the lord, And the ſtatute faith, Quod volyntat 


donatoris in carta doni ſui manifeſle expreſſ. de caters obſervetur + 
ſo that which ſhall be entailed, ought to be ſuch an heredita- 


ment, which is given, or at leaſt might be given by deed or 


655 Moor 189. 
Sav. 67. Cro. El. 


149, 307. 391. 
1 Leon. 175. 
Poph. 34. 128. 
2 Sand. 422 
Hard. 43 3. a. 
9 Co. 105 a. 


1 Kol. 338. Co. 
Lit. 60. a. b. 
1 Rol. Rep. 48. 


4 Co. 22. a. 


Moor 188. 


(5) Cro. Car. 


43. 45. Godb, 


368. O. Benl. 
165. Poph. 35. 
Cro. Eliz. 391. 


Cart. 238. Cro. 


Car. 45. 
(c) 1 Rol. $38. 


Co. Lit. 60, b. 


(d] Lit. ſe, 77. 
Co. Lit. 60. b. 


Rep. Q. A, 98. 


160. 


Skin. 269, 297. 


| (e)Co. Lit. 9 1 a. 
_ Cro. Car. 45. 


Poph. 34. 1 Co. 


| pes. b. 6 Co. 


2 77 Co. Lit. 45» 
114. b. 115. 3. 


charter in tail. 
3. E oraſmuch as great part of the land within the realm, it is 


in grant by copy, it will be a thing inconvenient, and occaſion 


great ſuit and contention, that copyholds ſhould be (a) en- 
tailed, and yet neither fine nor common (6) recovery bar 
them; ſo as he who hath ſuch eſtate cannot (without the aſſent 
of the lord by committing a forfeiture, and taking a new 
eſtate} of himſelf diſpoſe of it, either for payment of his debts, 
or advancement of his wife, or his younger children; where- 
fore he conceived that the ſtatute 4e donts conditionalibus did not 

extend to copyholds, guod fuit conceſſum per totam curiam. But 


it was ſaid that the ſtatute without ſpecial cuſtom, doth not 


extend to copyholds; but if the (c) cuſtom of the manor doth 


warrant ſuch eſtates, and a remainder hath been limited over 


and enjoyed, or plaints i in the nature of a formeden in the de- 
ſcender brought in the court of the manor, and land ſo en- 
tailed by copy recoyered thereby, then the cuſtom co-operating 
with the ſtatute makes it an eftate-tail ; ſo that neither the 
ſtatute without the cuſtom, nor the cuſtom without the flat, 
can create an eſtate-tail, 

And to this purpoſe is Cd Littleton, lib. 1. cap. 8. for he 
faith, that if a man ſeiſed of a manor, within which manor 
there hath been a cuſtom which hath been uſed time out of 
memory, that certain tenants within the ſame manor have 
uſed to have lands and tenements, to hold to them and their 


| heirs in fee · ſimple, or fee-tail, or for term of life, &c. at the 


will of the lord, according to the cuſtara of the fame manor; 
and a little after, that formedon in deſcender lies of ſuch tene- 
ments, which writ, as it was faid, was not at the common law. 
| To which it was anſwered by the Chief Baron, that if the 
ſtatute (without cuſtom) ſhall not extend to copyholds, with- 
out queſtion the cuſtom of the manor cannot make it extend 

to them: for before the ſtatute, all eſtates of (e) inheritance, 
as Littleton ſaith, lib. i. cap. 2. were fee-fimple, and after 
the ſtatute, no cuſtom can begin, becauſe the flatute being 
made in 13 E. 1. is made within time of memory; ergo, the 
eſtate · tail cannot be created by cuſtom ; and therefore Little- 
ton is to be intended (inaſmuch as he grounds his opinion 


upon the cuſtom, that copyholds may be granted in fee. 


ſimple, or fee- tail) of a fee · ſimple conditional at the com- 


mon law: for Littleton well knew, that no cuſtom 


f cal! 
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could commence after the ſtat. of Weſt: 2. as appears in his 


own book, lib. 2. c. 10. and 34 H. 6. 36. And where he 


faith, that formedon in (a) deſcender lies, he alſo faith, that it 
lies at the common law. And it appears in our books, that in 
ſpecial caſes a formeden in the deſcender lay at the common 
law, before the ſtat. of Weſtm. 2. which ſee 4 E. 2. formedon 
50. (5) 10 E. 2. formedon 55. 21 E. 3. 47. Plowd. Com. 24b. 
b. &c. | 

And where it | 
2. cannot without cuſtom make an eſtate tail of copyholds, 
becauſe: without cuſtom, ſuch eſtate cannot be granted by 
copy, for it was ſaid, if eſtates had been always granted to one 
and his heirs by copy, that a grant to one and the heirs of his 


was further objected, that the ſtatute of Weſt. 


(a)Co. Lit. 60.b, 
280. b. 19. a, 
L t. ſect. 481. 
F. N B. 217. D. 
Poph. 34. 


(5) O Benl. 165, 


1 Rol. Rep. 4. 


Co. Lit. 60. b. 


body, is another eſtate not warranted by the cuſtom: ſo that 


in ſuch manors, where ſuch eſtates of inheritance have been 


allowed by cuſtom, the ſtatute doth extend to them, and 
makes them, which beſore were fee conditional, now by the 
ſtazate eſtates in tail, and that the ſtatute cannot, as hath been 
agreed before, alter the cuſtom, or create a new eſtate not 
warranted by the cuſtom. SEE 8 | 

To that it was anſwered by the Chief Baron, that where the 
cuſtom of the manor-is to grant lands by copy in feodo ſimplici 
(as the uſual pleading is) without queſtion, by the ſame cuſ- 
tom lands may be (e, granted to one and the heirs of his 
body, or upon any other limitation or condition; for theſe are 
eſtates in fee-ſimple, & eo potrus; that they are not ſo large 
and ample as the general and abſolute fee-itmple is, and 
therefore the generality of the cuſtom doth inc ude them, but 
not e converſo, ad quod non fuit reſponſum. But it was agreed 
by the whole court, that another act made at the ſame parlia- 
ment, cap. 18. which gave the egit (d) doth not extend to 
copyholds, for that would be prejudicial to the lord, and 
againſt the cuſtom of the manor, that a ſtranger ſhould have 
intereſt in the land held of him by copy, where by the cuſtom 
it cannot be transferred to any without a ſurrender made to 
him, and by the lord allowed and admitted. But it was 


7 


(c) Godb. 20. 
Porch, 35 a 

1 Leon. 56. 

Cro. liz. 323. 
373. 4 Leon. 64. 
i KO ory 
4 Co. 23. a. Co. 
Lit. 52. b. 


(d) 1 Rol. 888. 
Cro, Car, 44. 
Hard. 433. 
O. Benl. 163. 
Sav. 67: 


agreed by them, that other ſtatutes made at the ſame parlia- 


ment which are beneficial for the copyholder, and not preju- 
Gicial to the lord, may be, by a favourable interp. extended to 


copyholds, as cap. 3. which gives the wife a ca? (e) in vita, 


and receit, and cap. 4. which gives the particular tenant a 
guod ei deforceat; and therewith agrees 10 E. 4. 2. b. 


And in this cafe it was alſo reſolved, that altho' it was not 
found (g) that the faid rents were the uſual rents, accuſtomed: 
to be reſerved within twenty years before the parliament, yet 
inaſmuch as they have found, that the accuſtomable rent was 
reterved, and a cuſtom goes at all times before, for this cauſe 


it ſhall be intended, that it was the accuſtomable rent within 


the twenty years, and fo it ſnould be intended, if. the contrary 


be not ſhewed of the other fide, And judgment was entered 


for the Queen, a 
Yorrth—= _ YOWTEE's 


(e) Oro. Car. 44, a 
2 Inſt. 343. Sav. 
67. 4 Co. 23. a. 


50 4 Co. 65. b. 
Hob. 55. 262. 
1 Leon 333. 


2 Rol. 700. 


9 Co. 74 4. 
r. Jac. 413. 
Poſt. 42. b. 


- occupation and tenure of William Gardiner to have and to 
hold to the ſaid Lady Johan for her life, the remainder to Ka- 


thereof ſeiſed, prout bs poſtulat, and took to Hulband Sir Tho- 
mas Chaloner :. and afterwards the ſaid Sir Tho. and dame 
Johan 18 Aprilis, 5 E. 6. demiſed the ſaid five meſſuages to 


ſame letters patent, that if the ſaid tenements, rents, 


5 Hl 
| (a) 1 1th 
"rs 187. 
1: Contr ob. 171. 9 Co, 
g 5 95. b. 96. a. 7 
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Adjudged in the Exchequer. 


(a I N an information upon an intruſion in the Exchequer 
5 againſt John Dowtie, who intruded into five meſſuages 
or cottages in the pariſh of St. Sepulchre in London; upon 
not guilty pleaded, the jurors gave a ſpecial verdict to this 
effect; that John late Viſcount Lifte (who was afterwards 
Duke of Northumberland) was ſeiſed of the ſaid meſſuages in 
fee, and being ſo ſeiſed, by his deed indented and inrolled 
within ſix months, &c. in conſideration of money did bar- 
gain and ſell to the Lady Johan Lea all his tenements and cot- 
tages ſituate in the pariſh of St. Andrew in Holborn, in the 


tharine her daughter, and to her heirs : and further found, 
that by force of the faid bargain and fale, the ſaid Lady Johan 
did enter into the ſaid five meſſuages or cottages, and was 


one Pahen for 21 years, by force of which the ſaid Pahen 


entered, and took the profits. And afterwards, ſcil. the firſt 
| year of Qneen Mary, the ſaid Duke was attainted of high 
treaſon, &c. and afterwards Queen Mary died; and aſter- 
wards, ſcil. 20 Julii, 18 Eliz. the Queen, by her letters 
Patent under the great ſeal, granted the ſaid five meſſuages 


to John Farneham and his heirs, with a proviſo in the 


an 
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Part III. DowriE“'s Caſe; | | 10 
and profits were (not) from the Queen that now is, or from 
her ſiſter Queen Mary, or her brother E. 6. or father H. 8. 
concealed, ſubtracted, or unjuſtly detained, and ſo remained 
till the firſt inquiſition or certificate, that then the letters 
patent ſhall be void; and the defendant claimed in under the 
laid letters patent: and further found, that the ſaid five meſ- 
| ſuages or cottages lay in the pariſh of St. Sepulchre ; and that 
at the time of the ſaid bargain and fale they were in the occu- 
pation of the ſaid William Gardiner. And if upon the whole 
matter the Queen granted by the ſaid letters patent the tene- - 
ments aforeſaid to the ſaid Farneham, then they found the 
defendant not guilty ; and if the Queen did not grant the faid _ 
five meſſuages or cottages by the ſaid letters patent, then they (4) 3 Leon. 2 f. 
found the defendant guilty. And upon many arguments at mo 171. Cro, 
the bar and bench, judgment was given for the Queen by Sir 123 * 
Roger Man wood Chief Baron, and the whole Court of Ex- 20o. 33. a. b. 33. 
chequer. And in this caſe three points were unanimouſly 5. N ORINS 
reſolved. 5 | IE 3 be ge * Plowd. 
Firſt, that nothing paſſed by the ſaid bargain and ſale, for (5) 1 Leon. 21. 
W notwithſtanding the later (a) certainty, ſcil. in the tenure of LO 235. 
William Gardiner, was true; yet becauſe the firſt certainty, — — 
il. in the pariſh of St. Andrew in Holborn, was falſe, for Elis. 39, 299. 
this cauſe the bargain and ſale was utterly void. But otherwiſe 3 of 1. 
had it been, (6) if atrue certainty had been 1n the firſt place ; 5h ” . pal po 
as if he had bargained and ſold, (the tenements, &c. in the 70. 2 Roll. Rep, 
tenure of William Gardiner in the pariſh of St. Andrew, 4. Cat. 154, 
Holborn,) there it was agreed that the tenements ſhall paſs x 24 ef 
well enough notwithſtanding the addition of the falſity; for id) 3 Inſt. 1 
(c) utile per inutile non vitiatur: but in the cafe at bar, it was (e) 1 Leon. 21. 
Pgreed, that the bargain and ſale was void, and that the ſaid 
Lady Lea was a diſſciſoreſs wut the great doubt of the caſe 
as, when the diſſeiſee is attainted of high treaſon, if the land- 327 224, 3755 47 


itſelf ſhould be preſently in the actual poſſeſſion of the King by 17 Goll. - nd, 


aroſe upon the purview and words of the act; for by the ſame 597. pare 


act, all rights, &c. are given to the King. And further it is 1 Co. 42. 2.48.4 
enacted, that the King ſhall be in actual poſſeſſion without 3 Ce. 2. b. 5 C 
ny office found thereof, &c. ſaving to all ſtrangers all ſuch 9 s I 
ights, &c. poſſeſſion, &c. as if the act had not been made: Kelw. 17. b. Co. 
and it was declared, that there were three cauſes for making Lit. 372. b. 393. 
ſhe ſaid branch of the act of (e) 33 H. 8. Firſt, that by the Bag. 5. 46 
ommon law for lands in fee-ſimple, and by the ſtatute of 26 56 4. 48458 
8. c. 13. for lands in tail, the actual poſſeſſion was not in 293. Palm. 439. 
he K. by attainder before office, for the words of the act are, | Jone . 
That every offender ſhall loſe and forfeit to the King all 8 3 
ſuch lands, &c.“ by which words the lands ſhall not be in 467. Moor 3% 


he actual poſleſſion of the K ing until office ; and with that 377! 3720, 


323, 327, 329. 
2 | agrees Hob. 231, 335» 


341, 344, 345 


3 Leon. 187. Hey | 4. : 
4 Leon. 169, 172. / 
2 Rol. Rep. 318, 4 a hee 


Worce of the ſtatute of (4) 33 H. 8. c. 20. or if the K ing until 364, 305, 312, eee, 


eiſure, &c. ſhould have only a mere right: and the doubt 275 Samt. Cor, 2 way 
EA /o HO 


„ 
7 
j 
FI 
4 
0 
bl 
0 
5 
p 


9 —— — — 


4 
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be) Dyer 3a f. pl. agrees the judgment in Plow, Comm. 486. 15 Eliz. (a) Dyer 
38. x Co: $2.3- 325. Sir Will. Say's cafe, 28 H. B. Br, ( Office 17. 4 K. 4, 
Oro. Car: Pd 22. 29 H. 8. Br. Charter de Pardon 52. But when tenant in 


2 Ander. 34. fee ſimple is attainted of high treaſon, and dies, there the fee 


(5) 2 Rol. Rep. 


. Car. and freehold, without any office found, is caſt upon the King 


173. Godb. 312. for neceſſity, that the freehold ſhall not be in ſuſpence, and 


x Jones 71. 


Br. N. C. 203. therewith agrees (c) 9 H. 7. 1. And it was alfo agreed in the 
4 Co. 58-2, ſame, caſe, that although the land, which ſuch perſon ſo 
(c) 3 Leon. 187, Attainted had in fee: ſimple, be not held of the King, but of a 
900. 98. b. 96.2. ſubject, yet preſently, by the death of the perſon attained, I 


1 Br. and without any office, the fee and freehold ſhall be preſently 


Ffcheater 3. veſted in the King, and {hall not eſcheat to the lord of whom 


Br, Pre. 91. Br. the land is held, till office found (as iter it is ſaid in Nichols 


TAP 36s 33 Caſe) forthe eſcheat of all lands for high treaſon belongs to the 
Moor vom. ' King only, and to no other, as well of lands held of others 
Nichol's Caſe. as of himſelf, as it is declared and adjudged in parliament 


See Caſes in anno 25 E. 3 cap. 2. fo that the land can neither eſcheat to 
Law, &c. 361. 


Et Poſt. 63. b. the lord, (for an eſcheat in ſuch caſe is not by the law given to 


(.) 2 Rol. Rep. him, ) nor deſcend to the heir, becauſe the blood is corrupted; 


725, 349, 375, and in abeyance it cannot be; ergo it ſhall veſt in the King: 
421. 1 Jones 71. 


Lucas 361. but it was agreed, if tenant in tail be attainted of high treaſon, 


le) Godb. 305, and dies, the land {hall not veſt in the King before office, but 
36. 2 Rol. Rep. it ſhall defcend to the (4) iſſue in tail till office found, for the 


Ac 


OW; 


"$447 
44 


| 428, 420, 501, 


140. a. 12 Co. 6. 


 Godb, 300, 303, 
30%, 308, 309, 
311, 315, 321, 


— * 1 ag qact of 26 H. 8 gives the forfeiture of it: but neither the att} 
108. 2 Anderl. nor the attainder makes any corruption of blood as to the de- 
34.5 _ *{ſcent of land in tail: for Popham, Attorney-general, ſaid, 
. Joncs that ſo it was agreed in the caſe of the L. (e] Lumley, that 
$1. 1 Syd. 199. Where there was grandfather, father, and ſon, and the grand- 
(F) 26H. Le. father was tenant In tail, and the father was attainted of high 
2 3 treaſon, and died in the life of the grandfather, and afterwards 


Cale. 1Rol, Rep. the grandfather died, that the land ſhould deſcend to the ſon 


ee pg notwithſtanding the attainder of the father; which caſe was 
Shae 54 — affirmed for good law by the whole court; for the father bad 


323, 324, 325, not the land, neither in poſſeſſion nor in uſe, in which two 


349, 374» 416, caſes the act of 26 H. 8. gave the forfeiture only, and his at- 
204, . tainder is not any corruption of blood for the land in tail, 
1 Jones 70, 71, fu now the ſtatute of 33 H. 8. in all the ſaid cafes doth tran 
75» 75 77 80. fer and veſt the actual poſſeſhon in the King preſently by the 


Cro, Car. 428. 


ea +0 attainder, as well in the life, as after the death of the perſon at- 


33. a. 34- b.gCo. tainted, and as well of lands in tail as of land in fee-fimple, which 

E 0. 6. was one of the cauſes of making the ſaid act. Another cauſe 
3 8 NE : 4 Was, that the act of (/ 26 H. 8. extended only to the lands, &c. 
Palm. 439, which the perſon attainted had in poſſeſſion or uſe, and did not 
Hetl. 151, 157. extend to (g) rights, conditions, &c. And laſtly, the act of 20H. 
8. extended only to attainders of treaſon by confeſſion, verdict of 


| proceſs 
322, 323, 324 TY VS | | 1 | 

Co. Lit. 372. b. 392. b. Plowd. 552, b. Hob. 334, 339, 340, 341, 343, 344, 345» 3477 348. Die 
332. pl. 37+ 343- Pl. 36. Co. Ent, 422.8 (g) Hob. 347. 3 Init, 39, 
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proceſs of utlagary, and therefore attainders by parliament, o or 
when the party ſtood mute, (in which caſe ſuch Judgment 
ſhall be given as if he had confeſſed the treaſon, or that he 7 


bad been found guilt 4 by verdict, &c ) were out of that act. 
extends to all manner of 3 d f 
manner o attain ee. 


But the act of 33 H. 
treaſon. 


""Fecondly, jt was reſolved, that although it be pig 

the ſtatute + 33 H. 8 that the King ſhould be in actual . — 
ſeſſion without any office (a) found thereof, &c. yet when the (a) 1 Leon. 21. 
diſſeiſee is attainted of high treaſon, preſently by his attainder, 4 Co. 58. a. gCo, 
the King had only a right, for che ſaid words ſhall have ſuch => —_—_ 5 
confiruCtion, ſcil. that the King ſhall be in actual poſſeſſion 429. 

without office, id eff, as if an office had been found thereof. 

And at common law, if the diſſeiſee had been attainted of 

treaſon, and the ſeiſin and diſſeiſin had been found by office, 

the poſſeſſion ſhould not be in the King till a (5) Scire facias (8) g Co. ag. b 
ſued, &c. or a ſeiſure at the leaſt z becauſe, when a ſtranger An, Leon. 2 1. 
is ſeiſed at the time of the office found, che King ſhall not be | pp, A 
in poſſeſſion till ſeiſure; and therewith agrees Stamf. Prærog. 


54. (c) 17 E. 3. 10. 29 Af. 30. 21 E. 4. 1. Alſo all poſſeſ- (c) 9 00. 96. a. 


ſions, &c. are (4) ſaved by the ſaid act, as if the ſaid act had (4) Good. 324. 


not been made; and therefore the poſſeſſion of the diſleiſor 1s 14 


ſaved thereby in the ſame manner as if a ſpecial office had 


been ſound by the common law. 
Thirdly, it, was Fe Meg, that the Queen having but a (e) (e) 1 Leon. 27. 


right, that i ict mould not paſs by the grant of the ſaid five meſ. 2 Rol. Rep. 324, 


. o. Cro, Car. 
ſuages, as in the like caſe it was adjudged in the Marquis of 3 429. . 


Wincheſter's caſe in the King's Bench. And Popham the 4. b. Hob. 243. 
Attorney-general, Coke, and others, were of counſel with 
the Queen. And Robert Atkinſon, Henry Beaumont, and 


others, with the defendant. And after wards (f) a ſpecial / 2 Rol. Rep. 
office was found, ſetting forth the ſeiſin and diſſeiſin aforeſaid; 497. 


and thereupon a Scire facias was brought againit him who was 
found tenant ; and thereupon jadgment was given, and the 
tenements ſeiſed into the Queen's hands : and afterwards the 
Queen, by new letters patent, granted the ſaid tenements to 
one Saxie and his heirs, who had purchaſed the eſtate of the 
laid Katharine, and bad newly built the ſaid tenements, and 
was expelled by the ſaid Dowtie, by colour of the faid letters 
patent made to Farneham. And after this judgment and the 
kid letters patents, Saxie peaceably n the t tenements. 


[cee 3 Black. Comm. 258, 2 59. 1 


Hob. 243 . 
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2 Bulſt. 63, 99. 
2 Rol. Rep. 295. 


Popham 154. 
Moor 169. 


Sir WILL HA RB E R T's Cak: 
Mich. 26 and 27 Eliz. 


In the Exchequer. 


1 WATTHEW HARBERT, 4 E 6. acknowledged a fe. 


cognizance of 3000 l. to the King in the Court of 
Augmentation; and after his death a Scire facias iſſued 18 


Eliz. out of the Court of Exchequer againſt the executors 
teſlamenti & ultimæ voluntatis pred? Matthæi & hared' terrarum 


& tenementorum que ſua fuerunt, '&c. And upon that the 
Sheriff returned, that the ſaid Matthew Harbert had no exe- 


cutors within his bailliwick; and further quod ſcire fecit Will. 


Harbert militi, filio & hæredi giti Matibæi Harbert per J. D. 
& D. R. quod fit coram baronibns, &c. And at the day of 


return, the ſaid Sir William Harbert made default, upon 


which the Barons gave judgment, Quad dicta domina regina 


recuperet verſus dict“ Will. Harbert dicta tria millia lib. & quod 


ipſe idem Millielmus de eiſdem 3000 l. erga diftam dominam regi— 
nam nunc oneretur, & ei inde ſatisfaciat. And thereupon the 
ſaid Sir William Harbert brought a writ of error, and aſſigned 
three errors: 1. In the Scire facias. 2. In the return. The 


Zu in the judgment. And this term the errors were moved 
by Plowden, being of counſel with Sir William Harbert, 


(a) Cro. Jae. | | 
ſiues a recognizance or a judgment for debt or damages, be ſhall 


Os 


Co, Lit. 290. b. 
Cart. 20, 5 Co. 
88. a. 


(5) 2 Inſt. 394. to which purpoſe the com. law gave him two ſeveral writs: 


2 Bulſtr. 63, 99. 


before Sir Tho. Bromley Lord Chancellor of England, and 


the Baron of Burleigh Lord Treaſurer of England, and the 


two Chief Juſtices, Wray and Anderſon, in the Exchequer 


Chamber. And in this caſe divers points were reſolved. 
Firſt, that, (a) at the common law, where a common perſon 


not have the body of the defendant, nor his lands (unleſs in ſpe- 
cial caſe) in execution: but at the () common law he ſhall have 
execution in ſuch caſe only of his goods and chattels, and of 


corn, and the like preſent profit which ſhall grow upon the land, 


1.A 
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1. A (a) Levari factas, by which writ the Sheriff was com- 
manded, quod de terris & catallis ipſius A. &c. Levari faciat, &c. 
andShother writ called Fieri facias, which was only de bonts 
&& {atallis, both which writs ought to be ſued (5) within the 
year alter the judgment, or the recognizance acknowledged; 


and if he had not the one or the other within the year, the 


plaintiff or the conuſee was put (c) to his action of debt. And 
now by the ſtat. of Weſt. 2. cap. 45. a (d) Scire facas is given; 
and by the ſtat. of Weſt. 2. cap. (e) 18. cum debitum fuerit re- 


cuperatum, Fc. the elegit is given of the moiety of the land, 


which was the firſt act which ſubjected land to the execution 
of a judgment, or of a recognizance, which 1s in the nature 
of a judgment; and therewith agreeti F. N. B. 265. g. And 
by the ſtat. of (/) 13 E. 1. de mercatoribus. (g) 27 E. 3. cap. 9 

& (V) 23 H. 8. cap. 6. it is provided, that in caſe of a ſtatute 
merchant, or ſtatute ſtaple, all the lands, which the conuſor 
had at the day of the conuſance, ſhall be extended, in whoſe 


| hands ſoever they after come, either by feoffment or other 


manner. But in debt againit the heir upon an obligation 
made by his anceſtor, the plaintiff by the (i) common law 


ſhould have all the land which deſcended to him in execution 


againſt him; and yet he ſhould not have execution of any part 
of the land againſt the father himſelf; but the reaſon thereof 
was, becauſe the common law gave an aCtion of debt againſt 
the heir; and in ſuch cafe, if he ſhould not have execution of 
the land againſt the heir, he could have no fruit of his action; 
for the goods and chattles of the debtor do belong to his exe- 


42 


(a) F. N. B. 26 5, 
266. Co. Lit. 
207. a. 

2 Bulſtr 63. 
Rep. Q. A. 

(6, Co. Lit. 
291. a. 

2 Bulſtr. 63. 
(c) 5 Co. 88. a. 
Cart. 124. 


F. N B. 266. g. 


21 E. 3. 22, 23. 
(4) Co. Lit. 
291. a. 


2 Bulſtr. 64: | 
6. Bo 


F.N.B. 2 


2 Inſt, 469. 471. 
(e) 2 Roll. Rep. 


29 5. 2 Inſt. 304. 
395. 2 Bulſt. 63. 


F. N B. 265. g 
Cro. Jac. 450, 

7 Co. 38. . 

Co. Lit. 289. b. 


5 ese. 38. „ 
6 7 Co. 37. b. 
1% 7 Co. 37. b. 


(i) Plowd. 
441. a. 


ro. Jac. 450. 
Wing. Max. 556, 


6 Co. 47. 
Dyer 81. contr, 


cutors or adminiſtrators ; and ſo for neceſſity in ſuch caſe only 


land was liable to execution of the debt of a common perſon at 


able to execution for debt at the common law; vide 13 H. 4. 1. 
But the common law, which is the preſerver of the common 
peace of the land, did abhor all force as a capital enemy to it; 


and therefore, againſt thoſe who committed any force, the 
common law did ſubject their bodies to impriſonment, which 


the common law: alſo the body of the defendant was not li- 


Hob. 61. 17 E. 
3. 58. pl. 44. 
17 E. 3. J pb 
105. | 


is the higheſt execution, by which he loſes bis liberty till he 


agree with the party, and pay a fine to the King ; and there- 


fore it is a rule in law, that in all actions guare vi & arms, 


Capias lies, and where Capias lies in proceſs, there, after 
Judgment, (4) Captas ad ſatisfaciendum lies, and there the K. 


ſhall have Capias pro fine ; with that agreeth 8 H. 6. 9 35H. 
b. 6. 22 E. 4.22. 40 E. 3.25. 49 E. 3. 2 and many other 


books. Then by the ſtatutes of (I Marlebridge, cap. 23. and 


(m) Welt. 2. cap. 11. Capias was given in account, for at the 
c:mmon law proceſs in account was diſtreſs infinite; and 
alterwards by the ſtatute of (=) 25 E. 3 cap. 17. the like pro- 
cels was given in debt as in account; for before that ſtatute 


| the body of the defendant was not liable to execution 


B 4 = as 


(% Co. Lit. 
290. b. 


(% F. N. B. 117. 


b. 2 Rulſt. 63. 
Co. Lit. 89, a. 
2 Inſt. 143. 
(m) Co. Lit. 
89. 4. 5 

2 Inſt. 380. 

2 Bulſtr. 63. 
(n) 2 Rol. Rep. 
29 5. 2 Bulſtr. 
5 Co. 88. a. 
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„ Doan,” goods of the accountant, or the King's debtor, were liable to 
(5) Co. Lit.go.b. Jum, & beliorum nervi. And therefore the law gave the King 
2 Rol. Rep. 295, and Plow. Com. (d) 321. Sir Will. Cavendiſh's cafe, who 


8 ton's caſe, and infinite precedents in the Exchequer, to prove, 


e judgment is given in debt, (hall be only charged, and ſhall 
(e) 2 Rod. Rep. not have contribution againſt the terre-tenant in ſome caſes, 


'ZTnf. wg. © and acknowledges a recognizance or a ſtatute, &c. and en- 
Lane 48, 108. feoffs A. of one acre, B. of another, and the third deſcends to 


| 295 4 10 his anceſtor. Et heres eſt alter ipſe, & filius et pars patris, and 
/ 21. . b. as it is ſaid, mortuus eff pater, & quaſi non eſt mortuus, quia reli- 
Lane 531. quit ſimiiem ſibi; and therefore the heir ſhall not have contri- 
- * * wich one, burion againſt any purchaſor, altho' in rei veritate the purcha- 
21. 7 8 ſor came to the land without any valuable confideration, for 


O. Ben. 65, 66. the conſideration of the purchaſe is not material in ſuch caſe, 


l 45. 6, dic late Marſhal of the King's Bench, that the heir may be 
2 Bulftr, 15. 
00 Oro. Car. 296. (n) Age 95. and the reaſon is, becauſe by recognizance or 
(m) 3 Bulſt. 317, ( ) 8 95 3 „ * Ogniz 
154. 1 Cro. 313. pecuniæ ſumma de terris, &c. levetur ; yet he ſhall not have 
3 Bolſtr. 306, 


22 b. contribution, and ſhall not be only charged, and therefore if 


Hax BERr's Caſe, Part III. 
jr debt, for the reaſon and cauſe aforeſaid; but it was reſolved 
(a) Oro. Jac. that (a) at the common law, the body, the land, and the 
450. 513. Palm. 

440. a. the King's execution, for (%) Theſaurus Regis eff pacis vincu- 


06. a. 131. b. 


an 49. full remedy for it ; and therewith agrees 5 Eliz. Dyer () 224. 


I 100. was Treaſurer of the Chamber, 24 E. 3. (e) Walter de Chir- 
e OWM. | 
Godd. 292, 299. that for the King's debt, the body and the land of the debtor 
2 Rol. Rep. 300. ſhall be liable by the common law before the ſtatute of (/) 33 
2076 80. H. 8. cap. 39. 5 . ? 
271 +. 11 Oo: Secondly, {g) it was reſolved, that in caſe of a common 
93-2 perſon, the heir of the conuſor, or he, againſt whom the 
(4d) Plowd. 440. 


296, 297, 303, and in ſome cafes he ſhall have contribution, and ſhall net te 
me . n only charged. For if a man be ſeiſed of three acres of land, 


Good. 293, 299. his heir; in this caſe, if execution be ſued (+) only againſt 
1 Ventr; 132. | ths 


Dyer 160. pl. 41, the heir, he ſhall not have contribution, for he comes to the 
225. pl. 32, 33, land without conſideration, and the heir fits in the (i) feat of 


7% „ And ſo it was of late reſolved in the caſe of Thomas (% Gaw- 
(g) Moor 169. 


Cro. Car. 295, ſolely charged, and ſhall not have contribution againſt pur- 
Uh)» let ink chaſors. For although in caſe of recognizance, ſtatute, or 
60 Hetl. 12) Judgment, the heir is charged as terre-tenant, and not 28 
(k) Moor 169. heir, as appears by 27 H. 6. Execution (1) 125. (n) 15 E. 3. 


320, $31; Pool. ſtatute the heir is not bound, but the conuſor concedit quod diff 


(% 3 Bulſt. 320, contribution againſt a purchaſor, againſt the opinion of Finch- 
318. 30 E z. den 48 E. 3. 5. b. But yet in ſome caſes the heir ſhall have 


F. N. B. 162 b. c. a man be ſeiſed of two acres, one of the nature of Borough 
Engliſh, and binds himſelf in a ſtatute or recognizance : ot 
if judgment in debt be given againſt him, and he dies, hav- 

Ing iſſue two daughters, who make partition; in this caſe, 
if one pnly be charged, ſhe ſhall have contribution; for 3s 
one purchaſor ſhall. have contribution againſt another, and 
againil the heir of the conuſce alſo, ſo one heir ſhall bave 
„ | Con- 
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contribution againſt another heir, for they are in equal: jure, 


Trin. (a) 24 E. 3. 28 a. in a Scire facias to have execution of (a) 1 Rol. 147, 


damages recovered in a writ of intruſion of a ward, the Sheriff Fitz. Age 103. 


| daughters, and judgment 1s given for debt or damages againſt | 


returned, that the defendant, againſt whom the judgment was 

given, is dead; whereupos a writ iſſued to warn the tenants 

of the land, who were tenants to the defendant at the time of 

the judgment, who were returned warned; one of the tenants 

ſaid, that his couſin (who was another than him, againſt whom 

the judgment was had) died ſeiſed, whoſe heir he is, and is | 


(4) within age, and prayed his age, and that the paral might (5) Cro. Car. 


demur againſt all the other terre-tenants till he was of age. 395-9 . 5. 10. 


75 i 4 | k | P 
Unde colligo, that if there be grandfather, father, and two 24 E. 3. 58. 


the grandfather, aud he dies, and the father dies, one of the 


daughters within age, and the other of full age, partition is 


made, the elder filter ſhall not be charged alone, but ſhall 


— 


vir John Langford's cale; where the cale was, that four Br. Parol Demur | 
| | | ** | | were 16. Fiz, Age 73+ 


— 


22. Br. (/) in dower, if the tenant vouch the heir in three (/) 2 Co. 25. b. 


greed in 48 E. 3. 5. a. b. But it was reſolved in the caſe at 
bar, that although the heir in this caſe was charged as terre- Br. Voucher 38. 


make partition; one alone ſhall not be charged, but ſhall have 


take advantage of the infancy of her ſiſter, for both heirs are 
in the ſame degree. The ſame law if a man be bound ina 
(c) recognizance, and hath iſſue two daughters, and dies, they (e) Co. Lit. 


contribution; and if one be within age, the other ſhall take 140. Co. Lit. 
benefit thereof; for, in ſuch caſe, although ſhe be charged as fo. 290. a. 
terre tenant, yet ſhe ſhall have her age (4) Sce for this 11 % Co. 25: b. 


et | Co. 100. a. 
E. 3. Age 4. 15 E. 3. Age 95. 20 Aff. 37. 29 E. 3. 50. 47 by, 239. Pl. 30. 


Aſſ. 4. in Sir Rich. Walgrave's (e) caſe. So if a man be bound Mo. 74. 1 ander. 
in a ſtat. or recognizance, and after his death ſome of his land 10 Co. Lit. 


deſcends to the heir on the part of the father, and ſome to the 376. b. 


heir on the part of the mother; in this caſe one alone 
ſhall not be charged; and if he be, he ſhall have contri- _— Br. 
p * . : : o . : ü n - 

bution againſt the other. So, and with this agrees 11H. 7. Jon's 6 


ſeveral wards, every one ſhall be equally charged, as it is a- Br. Pow. 18. 
„ Poſtea 14. a. 


tenant, yet for the cauſes aforeſ. the writ which iflhed againſt 
him only, and not againſt the other tenants, was good enough 


by the rule of the court. Note, reader, if two, four, (g) or (g) 2 Inſt. 306. 


more men, be ſeverally ſeiſed of land, and they all join in a 2 Bulfr. 15. 


recognizance, in thiscaſe the conuſee cannot extend the land 


ol any of the conuſors only, but all ought equally to be charg- 
ed; tor although the land of the conuſor himſelf may be only 


charged, when divers men have purchaſed any of the land 5 
ſubject to the recognizance, becauſe the purchaſor is in other 


degree (+) than the conuſor himſelf, yet one of the conuſors (b) x Rol. 14). 
ſhall not be only charged, for he ſtands in equal degree with the Br. Age 36. Br. 


other conuſors, and that appears by 29 Afl. 37. and 29 E. 3. 50. yr omg 


290. i. | 
(d) I Rol. Rep. | 


Hob. 25, 11H. 7. 
12. b. 11 E. Zo — 


Fitz. Vouch. 76. 
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37. 
1 E. 3. 13. pl. 


47 


2 Co. 25, b. 


; 3 E. 3.74. A. pl. 


(a) 5 Co. 100. a. 


(3) 1 Rol. 140. 


{c) Audita que- 


| rela 8. 


(4%) 1 Rol. 306. 


2 Bulſtr. 17. 
(e) F. N B. 
240. & 


2 Bulſtr. 17, 
(g) 2 Bulſtr. 
14, 16. 


(%) 2 Rol. 87. 


Antea 12. a. 


2 Rol. Rep. 54. 


(F) 1 Rol. 30g. 
Oro. Jac, 507. 
2 Rol Rep. 54. 
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were bound in a recognizance of debt acknowledged in the 
court of Cheſter to Sir John Langford, and afterwards one of 
the conuſors died, his heir within age; Sir John Langford 
brought a Scare facias againſt the three ſurvivors to have execu- 
tion, who pleaded, that the heir of the conuſor who was dead, 
was within age, and in as much as during his minority he 
cannot be charged, and the ſurvivors only ought not to be 
charged, they demanded judgment, &c And becauſe Sir John 
Langford did not deny it, it was awarded that the pafol ſhould 


demur; upon which Sir John Langford brought a writ of er- 


ror in the King's Bench, which judgment was there affirmed. 
Out of which judgment I obſerve, 1. That amongſt the conu- 
ſors themſelves there ſhall be an (a) equal charge, and the land 


of any of them ſhall not be only extended. 2. That the heir 
ol any of them ſhall not have greater privilege in law than the 


conuſor himſelf ; for it appears by this judgment, that he ſhall 
be equally charged with the conuſors themſelves, which agrees 
well with the ſaid reſolution that he ſhall not have contrib. 


againſt a purchaſor. The 3d thing that I obſerve is, that the 


heir is not charged only as (5) terre tenant, but in ſome reſpect 
as heir, for otherwiſe he ſhould not have his age, as it was ad- 
judged in that caſe. It is ruled in (c) 17 E. 3. 43. a. that the (4) 
heir of the conuſor ſhall have audzta guerela before execution ſued, 


as well as the conuſor himſelf, and ſhall (e) have a ſuperſedeas ; 


but ſo ſhall not a (/) ſtrange purchaſor have till he be ouſted 
by execution, and therewith agrees (g) 17 Aſſ. 24. & 18 E. 3. 
25. And with the ſaid judgment in 29 Aſſ. agrees 19 E. 3. 
(+) Execut. 81. that if judgment be given againſt two diſſeiſors 
in aſſize for the land and damages, and one diſſeiſor dies, the 


execution ſhall not be awarded againſt the ſurviving diſſeiſor, 


who was party to the wrong; but as well the heir as the diſ- 
ſeiſor ſhall be equally charged: now for as much as no land 


was ſubject to execution for the debt of a common perſon at 


common law, but only by the ſaid ſtatute, it is worthy conſi- 
deration what ſhould be the reaſon of the ſaid differences con- 
cerning contribution, and by what law the purchaſor ſhould 
have greater privilege than the conuſor himſelf, or his heir, 
and that one heir only ſhould not be charged, but all the heirs 
together, & ſic de ceteris. As to that, it is to be known, that 


the Judges and ſages of the law have always expounded pene- 


ral ſtatutes according to the rule of the common law, which is 
built on the perfection of reaſon, and not according to any 
private and ſudden conceit or opinion : and becauſe in as much 
as the ſaid ſtatutes have ſubjected. the land to execution for his 
debt, the Judges and ſages cf the law conſidered the rule and 


| reaſon of the law in caſe of the heir of an obligor; in which 


caſe the land was ſubject to execution for debt by the 
common law. AnJ it appears to them, that if a man 


bound 
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pound himſelf and his (a) heirs in an obligation, and died 
ſeiſed of land as well on the part of the mother as on the part 
of the father, in that caſe the law required equality; and 
neither the heir on the part of the father, nor the heir on the 
part of the mother ſhould be only charged ; and therewith 
agrees 11 H. 7, 12. b. 


S0 in che caſe in 48 E. 3. when the heir is () vouched in the 


ward of three ſeveral heirs, every one ſhall be equally charged 
ro rata. So if two men (c) alien lands with (4) warranty, 
the lands of one only ſhall not be rendered in value; neither 
if one dies, ſhall the land of the ſurvivor be only rendered in 
value, but the charge ſhall be equal on them. For a joint (e) 
lien, which binds the land, ſhall not ſurvive, or lie only on 
the ſurvivor, as in caſe of a joint warranty, where two for 
them and their heirs warrant lands to another and his heirs, 
the ſurvivor ſhall not be only vouched: and the Sheriff can- 
not deliver the land of the one or the other at his pleaſure ; 
for in (e) executions, which concern the realty, and charge 
the lands, the Sheriff cannot do execution on the land of one 
only. And ſo if two (/) are bound to warranty, and both die, 
both their heirs ought to be vouched, and they ſhall be equally 
charged : but, againſtthis, two objeCtions were made : 
1. That becauſe each of them warrants the whole, that 
both their lands, or the lands of the one or the other may be 
put in execution: And fo it is obiter ſaid in (g) 16 f. 7. 13. 
a. But to that it was anſwered and reſolved, that although each 
be bound to warrant the whole, yet von ſequitur, that the re- 
compence in value ſhall be made by one of them only; for if 
the heir be vouched in the ward of ſeveral perſons, one alone 
ſhall not be charged, but all equally, as is held in 48 E. 3. 
and yet the anceſtor did warrant the whole. And where two 
or more are bound in a (4) recognizance or ſtatute now is 
each of them bound in the whole, yet the land of one only ſhall 
not be extended. But it was alſo objected, that the caſe of a 
recognizance or ſtatute was not like the caſe of warranty: for 
by the ſtatute or recognizance, the land is preſently bound in 
Whoſe hand ſoever it ſhall come; but ſo it is not in caſe of a 
warranty : to which it was anſwered and reſolved, that for 
as much as by the ſaid book of 16 H. 7. and all other 
books, it appears, that the ſurvivor and the heir ought to be 
vouched together, and fo of the heirs of both: and Little- 


ton, chapter Homage Anceſtrel, ſaith; that the land which 


(i) C6. Lit. 102. 


the (i) vouchee had at the time of the voucher ſhall be liable 
to render in value; from thence it follows that the 
charge ſhall be equal; and that is a ſtronger caſe than 
the caſe of the ſtatute or recognizance, for the warranty 
extends to render in value lands of inheritance; but if 
{+) huſband and wife and the heirs of the wiſe be bound to 
| | 5 | War- 


14 
(a) 3 Bulſtr. 318. 
2 Co. 25. b. 
Co. Lit. 376. b. 
386. b. Dy. 239. 


pl. 39. Mo. 74. 
1 Ander. 10. 


Hob. 25. 11 E. 3. 


Der. 7. Ant. 13. 
a, Br. Joinder 
en Action 119. 
(5) 2 Co. 25. b. 
Br. Dower 98. 


Stath. Dow. 18. | 


Fitzh. Vouch. 
76. Br. Vouch, 
38. | 
(e Mo. 20. d. 


17 E. 3. 41. b. 


2 Rol. 87. Fitz. 
Voucher. go. 


(4)Co.Lit.386.b. 


1 E. 3. 13. pl. 


35. 41. b. pl. 26, | 


27. E. 3. 80. 
pl. 7. 2 
19 J. 6. 55. a. 
12 H. 7. 3. a2. 
17 E. CO 8, b. 

2 Brownl. gg. 
(e) Cro. Jac, 507, 
(f) 8 Co, $2.4 


(g) co. Lit. 
386. b. | 
2 Brownl. oo. 
Br. 8 


value 63. Bi. 


(5) 2 Rol. 87. 
29 E. 3. 39. a. 
29 Aſi. 27. 
Br. Charge 27, 
Br. Joint-tenantg 
27. Br. Age 36, 
Br, Error 191. 


Br. Parol demur 


16. Fitz. 7 3 
Fiiz Execution 


100. 


(% 2 Rol. 87. 
Cart. 242. 
3 Keb. 187. . 
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HaRBERT's Caſe. Part III. 

| warranty, and the wife dies, the lands of the huſband may be 

() Co. 102. b. alone put in execution, becauſe there are no (a) moieties be- 
| ho 8 » tween huſband and wife; and thus are divers opinions in our 
25. 6 30. b. books, ſome whereof being 1ll-repprted are well reconciled, 
$Co.71.b.72. 17 E. 3. 41. b. 29 E. 3. 46. a. 12H. 7. 3. b. 16 f. 7. 13 a. 
21. Co Li. 22 E. 3. 1. a. b. 1) E. g. 8. 30 E. 3. 40. 109 H. 6. 55.2, But 
As if two be bound in 


117. b. in a perſonal lien it is otherwiſe.— As 
(5) 2 Bronwnl, an (6) obligation, there the charge ſhall ſurvive: ſo it appears 
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54.5 By b. by theſe caſes, that when land thall be charged by any lien, 
{uy the charge ought to be equal, and one alone ſhall not bear all 
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3 E. 3. 11. pl. 
37. accords. 1 E. 
3. 13. b. pl. 41. 


| (c) 1 Rol. 311. 


(4) Dyer 332, 


332, 333+ pl. 23 


24. 
Plowd. 72. 


Velv. 12. 
Moore 571. 
Cro. Jac. 506, 


507. 


| 2 Inſt. 396. 
Mo. 524, 539, 
F. N. B. 103. b. 


the burthen and the law in this point is grounded on great 
equity: but in all the caſes at the common law, if the part 

who ſhould be charged had aliened the land bona fide beſore 
any aCtion brought, the land in the hands of the purchaſor 
was not ſubject to any charge or execution; and this was the 
reaſon why the Judges and ſages of the law in conſtruction 


of the ſaid ſtatutes, although the Jands of purchaſors, after 
the judgment, recognizance or ſtatute, were ſubject to exe- 
cution, yet gave greater privilege to them, than to the conuſor 
bimſelf or to his heir. 


Alſo the ſtatute of Weſt. 2. cap. 18. provides, guod vice. 
comes liberet ei medietatem terre ſuæ, which ought to be intend- 
ed of all his land; ſo the ſtatute of 13 E. 1. enacts, that all 
the lands of the conuſor ſhall be delivered to the merchants, 


Kc. and that is another reaſon why the (c) land of one terre- 
tenant only ſhall not be charged with the whole debt, for as 


much as by the ſtatute all the land is liable. And the reaſon 
why the conuſor himſelf, at the will of the conuſee, may be 
only charged, is becauſe he himſelf is the perſon who was the 
debtor, and who was bound; and therefore he is ſuhject to 


execution, and it is but reaſonable that he may be only charg- 


ed; the ſame law of his heir for the reaſons before rehearſed. 
Note, reader, when it is ſaid before and often in our books, 
that if. one purchaſor be (4) only extended for the whole debt, 
that he ſhall have contribution it is not thereby intended 
that the others ſhall give or allow to him any thing by way of 
contribution; but it ought to be intended that the party, who 
is only extended for the whole, may by audita querela or Stire 


ſac', as the caſe requires, defeat the execution, and thereby 


he ſhall be reſtored to all the mean profits, and compel the 


5 3 ##3* conuſee to ſue execution of the whole land; ſo in this man- 
1 Jones go. ner every one ſhall be contributory, hoc %, the land of every 
_ es e333: terre-tenant ſhall be equally extended: and afterwards the 


3 Bulftr, 306. 
23 E. 3 Exe- 


cution 127. 


record. 


counſel of Sir William Harbert moved three errors in the 


Ws 


: The 


Part III. 15 HARRERT's Caſe. 


The firſt was, that the writ of Scire facias was Scir“ facias 
kered terrarum & tenementorum, Qc. which was improper 
and againſt law; for one is always called heir to his anceſtor, 
and not heir to the land, for anceſtor and heir are relativa, 
and it cannot be ſaid that one is filius, or conſanguineus & 
heres manerii de Dale; but that A. was ſeiſed of the manor of 
Dale in fee, and died ſeiſed, after whoſe death the manor of 
Dale deſcended to B. as conſangui neo & heredi prædicti A. (and 
ſhew how) and not prædicti manerii. NY OG : 

The ſecond error was, admiting the writ good, then for as 
much as the writ requires quod ſcire fac hered* terrarum & 
tenementorum, &c, the return of the Sheriff, gued. ſcire fecit 
Millielmo Harbert Militi, fi & hæred' predittt Matthæi, is 
not good, becauſe he doth not return him heir of any lands or 
tenements, as the writ, requires; ſor his warrant is not to 
ſummon the heir of the ſaid Matthew, but the heir of the 
lands and tenements of the faid Matthew, and every return 
ought to anſwer the point of the writ 

'The third error, admitting the writ and the return good, 
was, that the judgment itſelf was erroneous. For the judg- 


mo 
See 1 Inſt. 376. 
. be... 


29 E. 3. 26, & 


34 H. 6. 49. 
40 E. 3. 20. 


ment is given generally againſt Sir Will. Harbert, quod dic“be 


domina regina recuperet verſus præd Mill. Harbert difta tria 
millia librarum ; et quod ipſe idem Millielmus de eiſdem tribus 
millibus librar* erga dictam dominam reginam nunc oneretur, & ei 
inde ſatisfaciat. And it was moved by the defendant's counſel, 
that the judgment ought to have been ſpecial; for by this gene- 
ral judgment his own land will be liable, where by the lau, the 

land only which came to him by his father ſhould be liable; and, 

as hath been ſaid, he is charged as terre-tenant, for the conuſee 
cannot have an action of debt on the recognizance againſt the 

| heir, for the recognizance is, quad tunc vult & concedit quod 
difla pecuuiæ ſumma de bonis & catallis, terris & tenementis, &c. 
levetur : ſo that the charge is impoſed on his goods and lands; 
ſo that debt doth not lie on it againſt the heir, no more than 
on a recovery in debt, for there a Scire facias lies againſt the 
heir, but no action of debt: then although the heir makes 
a default, yet the judgment ought to have been ſpecial ; and 
it was ſaid in this caſe, if the heir had appeared and plead- 
ed a falſe plea, yet the judgment ought to have been ſpe- 

cial ; for he is not charged merely as heir, but rather as 


terre-tenant. And with that agrees 33 E. 3. Execution 162. 
in (a) debt the plaintiff recovered, and before execution ſued, 


the defendant died, the plaintiff prayed a Scire far againſt 
A. who is tenant of the defendant's lands, and had it, 
T9 „ wh 


Plow. 440. 2. 

b. 21 E. 3. 9. b. 
2 Rol. 70, 71. 
Cro. El. 692 
Cro. Car. 296. 
Co, Lit. 102. 

a, b Fitzh. 76. 
b. Moor 522. 

5 Co. 60. Dyer 
373: Pl. 14. 
Poph. 153, 154. 
3 Bulſt. 317. 
318, 320. Palm. 
419. 1 Jones $7, 
88. 


(a) 3 Bulft. 318, 
321, 322. Poph. 
154. 1 Jones 88. 


7 Co. 20. 2. 


at iſſue, and afterwards did not follow it; wherefore execu- 
tion was awarded againſt him, and the plaintiff prayed execu- 


ed, as of the debtor's lands in his hands, becauſe he pleaded 
the lands of the debtor. Vide 16 E. 3. 15. But theſe points 


were not reſolved by the court, but afterwards, on a petition 
made to the Queen, Sir William compounded with her. 


after the writ of error purchaſed, as it was before. 


Hazbzar's Cafes irt III. 


who came and counter-pleaded the execution, and they were 


tion as well of his own lands, which he had the day he plead- 


a falſe plea. But by the rule of the court, he could have only 


Plowden and. Coke were of counſel with Sir William Har- 
bert; and note well, the new writ of error, after the entry 
of the firſt, was not brought, ed coram vobis reſidet, becauſe 
the record is not removed out of the keeping of him who had 
the cuſtody thereof before; but it remained in the ſame cuſtody 


[See 3Blackſt, Com. 279.] 


Bon. 
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B OR AST O N's Caſe. 
Hil. 20 Eliz, in B. R. Rot. 790 


7 E it remembered, that heretofore, that is to ſay, in the Hertf. fl 
| term of St. Michael laſt paſt, before the lady the Q. at 
= Weſtminſter, came Richard Hynde by James Tong his at- 
torney, and brought here into the court of the ſaid lady the 
Queen then there, his certain bill againſt William Ambrye, 
in the cuſtody of the Marſhal, &c. of a plea of treſpaſs and 
ejectm. of his farm, and there are pledges of proſecution that 
is to ſay John Doe and Richard Roe, which ſaid bill followeth 
in theſe words. ſſ. Hertf. ff. Richard Hynde complaineth of 
William Ambrye in the cuſtody of the Marſhal of the Mar- 
ſhalſey of the lady the Queen, before the lady the Queen her- 
ſelf being, for that, that is to ſay, that whereas one Thomas 
Brand and Conſtance his wife, and William Davies and 
Margaret his wife, on the gth day of July in the 28th year of 
the reign of the ſaid lady Elizabeth now Queen of England at 
Aldenham in the county aforeſaid, demiſed, granted and to 
farm let to the aforeſ. Richard Hynde, (among other things,) 

10 acres of land, with the appurtenances, called the upper 
part of a cloſe named Reddings, in Aldenham aforeſ. in the 
county aforeſaid : to have and to hold the aforeſ. 10 acres with 
the appurtenances, to the aforeſ. Rich. Hynde and this aſſigns, 
from the feaſt of St. John the Baptiſt then laſt paſt, until the 
end and term of 7 years from thence next enſuing, and fully to 
be complete and ended: by virtue of which ſaid demiſe the 
W faid Rich. Hynde entered into the aforeſ. 10 acres of land, with | 
the appurtenances, on the aforeſ. gth day of July in the 28th 
year aforeſaid, and was thereof poſſeſſed until the aforeſaid 
William Ambrye afterwards, to wit, on the aforeſaid gth day 
of July in the 28th year aforeſ. with force and arms, &c. into 
the aforeſaid 10 acres of land, with the appurtenances, enter- 
ed upon the poſſeſſion of the faid Richard; and him * _ 
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the ſaid Rich. from his poſſeſſion thereof, and other wrongs 
to him did, againſt the peace of the ſaid Q. to the damage of 
the ſaid Rich. of 101. and thereof he bringeth ſuit, &c. And 
now at this day, that is to ſay, on Monday next after 8 days 


licenſe to imparl, and then to anſwer to the bill aforeſaid, &c. 
before the lady the Q. at Weſtminſter come as well the aforeſ, 


as well, &c. the ſame day is given to the parties aforeſ. there 


the parties aforeſ. of the plea aforeſaid by a jury put between 
them being reſpited before the ſaid lady the Qat Weſtm. until 
Wedneſday next after 8 days of St. Mich. then next following: 


day of July at Hertford in the county aforeſ. by form of the ſtat. 


23 of the lady the Q. aſſigned to hold pleas, before the 


form of the ſtat. &c. came as well the within named Richard 


ſworn. And becauſe the reſt of the jurors of the faid jury 
did not appear, therefore others of the ſtanders- by, choſen by 


the command of the Juſtices aforeſaid, are of new put, whole 


ward Vyall, Thomas Cooker, Thomas Throwe, Edward 
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Rich. from his farm aforeſ. the term thereof not yet ended did 
eject, expel, and amove, and then held out, and as yet holdeth out 


of St. Hilary in this term, until which day the faid Will. had 


Rich. by his attorney aforeſ. as the ſaid Will. by Rich. Bel. 
field his attorney, and \the ſame William doth defend the 
force and injury when, &c> And faith, that he is not guilty 
thereof, and of this he puts himſelf upon the country; and 
the ſaid Rich. likewiſe. Therefore let a jury thereof come be- 
fore the Jady the Q. at Weſtminſter, on Wedneſday nex: after 
15 days of Eaſter, who neither, &c. to recogniſe, &c. becauſe 


&c. Afterwards the proceſs thereof was continued between 


unleſs the Juſtices of the ſaid lady the Q,. aſſigned to take al- 
fizes in the county aforeſ. ſhall firft come on Friday the 12th 


&c. for default of jurors, &c. At which Wedneſday next af 
ter 8 days of St. Mich. before the lady the Q. at Weſtm. came 
the aforeſ R. Hynde by his attorney aforeſ. &c. and the aforel, 
Juſtices of aſſizes, before whom, &c. ſent here their record be-. 
fore them had, in theſe words: ſſ. Afterwards at the day and 
place within contained, before Tho. Gawdy, Knt. one of the 


lady the Q. herſelf, and Rob. Clark, one of the Barons of the 
ſaid lady the Q. of her Exchequer, Juſtices of the ſaid lady the 
Q. aſſigned to take the aſſizes in the county of Hertford by 


Hynde by H. Brantwayte his attorney as the within written 
Will. Ambrye by his attorney within mentioned, and the 
jurors of the jury whereof within mention is made, ſome of 
them, that is to lay, Rich. Penifather, Thomas Glaſcock, Jo. 
Harmer, and Stephen Nebbes came, and in the ſaid jury are 


the Sheriff at the requeſt of the ſaid Richard Hynde, and by 
names to the panel within written are filed, according to the 
form of the ſtatute in ſuch caſe lately made and provided; 


and ſome of the jurors ſo a-new put, that is to ſay, Ee. 


Aﬀer, John Dormer, William Tiverton, Edward Jor- 
dan, and Robert Carpenter came, who to ſay the ul 
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of the matters within contained, (together with the jurors 
aforeſaid firſt impanelled, and ſworn, ) choſen, tried, and 
| ſworn, ſay upon their oath, that long before the treſpaſs and 


ejectment of farm within ſuppoſed to be done, one T. Boraſ- 
0 was ſeiſed of and in the within written 10 acres of land 
with the appurtenances, called the upper part of a cloſe called 


Reddings, in Aldenham within written, in his demeſne as 


of fee, and held the ſaid 10 acres of lands with the appurte- 


nances of one Robert Stepneigh, Eſq. as of his manor of Al- 
denham in free ſocage. And further the jurors aforeſaid ſay 


upon their oath, that the aforeſaid Th. Boraſton had ifſue of 


| his body lawfully begotten Humphrey Boraſton his elder ſon, 


and Henry Boraſton his younger ſon : and the aforeſaid Hum- 
phrey Boraſton had iſſue of his body lawfully begotten Con- 
ſtance Boraſton, now the wife of the within named Thomas 


Brand, and the within named Margaret wife of the within 


named William Davies: and that afterwards Humphrey Bo- 


raſton died, living the ſaid Thomas Boraſton, and that the 


aforeſaid Conſtance and Margaret were and are daughters and 
co-heirs of the aforeſaid Humphrey Boraſton. And farther, 


the jurors aforeſaid ſay upon their oath, that the aforeſaid 
Tho. Boraſton being ſo ſeiſed of and in the aforeſaid IO acres 


of land with the appurtenances as aforeſaid, afterwards, that 


js to ſay, on the 12th day of the month of Auguſt i in the year 


of our Lord 1559, in the firſt year of the reign of the ſaid 


lady the now Queen, made his teſtament and laſt will in 


writing, in theſe Engliſh words following: “ In the name of 
„God, Amen, &c. Item, I give unto Thomas Amerie and 


6 Amphillis his wife, all that my upper part of my cloſe 


te called Redding, for the term of eight years next after my 
« deceaſe, in recompence of one yearly annuity of 46s. 8d. 
* que unto the ſaid Thomas Amerie, upon one obligation of 


certain years yet during, and upon further condition that 
= © the ſaid Thomas Amerie ſhall bring in the ſaid obligation 


“ to my executors, to be cancelled, and utterly diſcharged, 


upon this conſideration, before ſuch time as the ſaid Tho- 
„ mas Amerie ſhall make any entry upon the premiſes, 
and that the faid Thomas Americ, neither his aſſigns, 
„ ſhall not, during the ſaid eight years, fell none N the 
woods, timber, nor under woods, in, nor upon the ſaid 
upper part, but ſhall preſerve the woods, hawts, and 


<« ſprings, to the behoof of the heir in remainder, and 


after the term of the faid eight years, the ſaid up- 


+ per part to remain to my executors, until ſuch time 
* as Hugh Boraſton ſhall accompliſh his full age of twen- 
1 Tor years, and the mean Profit to be employed by 


my 
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ee my executors towards the performance of this my laſt will 
e and teſtament. And when the ſaid Hugh cometh unto 
% 21 years of age, then 1 will that he ſhall. enjoy the faid 
c upper part to him and his heirs for ever. Provided always, 


* 


that if the ſaid Tho. Amerie do refuſe to bring in his obli- 
te gation, or to preſerve the woods upon the ſaid upper part, 
e then my executors to enjoy the premiſes during the ſaid 
<« term of 8 years, paying the ſaid Amerie his annuity of 46s, 


« 84. during the ſaid term of 8 years; as by the teſtament 


and laſt will aforeſaid (amongſt other things) it more fully 
appeareth: and farther the jurors aforeſaid fay upon their 


_ vath aforeſaid, that the aforeſ. Tho. Boraſton being ſo ſeiſed 


of the aforeſ. 10 acres of land with the appurt. afterward, that 
is to ſay, on the 14th day of the aforeſ. month of Auguſt in 


the iſt year of the reign of the ſaid lady the now Q. at Alden- 
ham aforeſ. died ſeiſed of ſuch his eſtate; and further the 


jurors aforeſ. ſay upon their oath, that the aforeſaid Hugh Bo- 


raſton in the ſaid teſtam. and laſt will named, was ſon and 


heir of the ſaid Henry Boraſton, and that the ſaid Hugh Bo- 
raſton died before he came to the age of 21 years, that 1s to 


fay, about the age of ꝙ years. And further the jurors aſoreſ. 


ſay upon their oath aforeſ. that the intereſt of the premiſes aforeſ. 


in the ſaid teſtament and laſt will mentioned and deviſed, as 


well to the ſaid Thomas Amerie and Amphillis his wife, as to 
the executors of the ſaid teſtam. before the day of the exhibit- 
ing of the bill within written ended and determined, And 
further the jurors aforeſ. ſay upon their oath, that Philip Bo- 


raſton was and is the brother and next heir of the ſaid Hugh | 


Boraſton, by virtue whereof the ſaid Philip Boraſton, after the 
aforeſ. intereſt of the premiſes to the ſaid Tho. Amerie and 
Amphillis his wife, and the executors aforeſ. by the aforeſ. 


teſtam, and laſt will given and deviſed was ended and deter- 


mined, entered into the aforeſ. 10 acres of land with the ap- 
purt. as brother and next heir of the ſaid Hugh, and was ſeiſed 


thereof as the law requireth z and being ſo ſeiſed thereof, the 


faid Philip Boraſton afterwards and before the time of the ex- 
hibiting of the bill aforeſ. that is to ſay, on the 20th day of 


June in the 28th year of the reign of the lady the now Queen 
demiſed, granted, and to farm let to the aforeſaid William 
Ambrye now defendant, the tenements aforeſaid with the ap- 
purtenances in which, &c. to have and to hold to the ſaid 
Will. Ambrye and his aſſigns for one whole year from thence 


next following to be fully complete and ended, and fo from 
year to year as long as both parties ſhould pleaſe, by virtue of 
which ſaid demiſe, the aforeſ. Will. Ambrye entered into the 


aſoreſ. 10 acres of land with the appurt. and was poſſeſ. thereof, 


and being ſo poſſeſſed thereof, the aforeſaid Tho. Brand and 
Is 5 1 | ng No Conltance - 
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Conſtance his wife, William Davis and Margaret his wife, as in 
the right of the ſaid Conſtance and Margaret, afterwards, that is 


to ſay, on the gth day of July in the 28th year of the reign of the 


the appurtenances entered in and upon the poſſeſſion of the ſaid 


Brand and Conſtance his wife, William Davis and Margaret his 
wife, afterwards, that is to ſay, on the ſaid gth day of July in the 
28th year afozeſ. by their indenture bearing date the ſame day and 
year, demiſed, granted, and to farm let; the aforeſaid 10 acres of 


and to hold the aforeſ. 10 acres of land with the appurtenances 
unto the ſaid Richard Hynde and his aſſigns, from the feaſt of 
Saint John the Baptiſt then laſt paſt, until the end and term of 7 


tered into the aforeſ. 10 acres of land with the appurtenances, on 
the aforeſ. gth day of July in the 28th year of the reign of the ſaid 
lady the now Queen aforeſ. and was poſſeſſed thereof until the a- 
foreſ. William Ambrye, afterwards, that is to ſay, on the aforeſ. 


re-entered into the aforeſ. 10 acres of land with the appurtenances, 
upon the poſſeſſion of the ſaid Rich. Hynde, thereof, by the pre- 
cept and command of the aforeſ. Philip Boraſton, and him the ſaid 
Richard Hynde from his poſſeſſion thereof held out, and yet doth 
hold out : but whether upon the whole matter aforeſaid, in form 


ought to be adjudged, a good and lawful re-entry, the jurors a- 


| of the lady the Queen * and if upon the whole matter aforeſ. in 
form aforeſ. found, it ſhall ſeem to the court of the ſaid lady the 
Queen, that the re-entry of the aforeſ. William Ambrye into the 
aforeſ. 10 acres of land with the appurtenances, in and upon the 


je adjudged a good and lawful re- entry; then the jurors aforeſaid ſay 
1 upon their oath aforeſ. that the aforeſ. Wil. Ambrye is guilty of the 
of treſpaſs and ejectment within ſpecified, in manner and farm as the 


aforeſ, Rich. Hynde within againſt him complaineth, and then 
they aſſeſs the damages of the ſaid Richard Hynde, by occaſion of 
the treſpaſs and ejectment out of his farm, beſides his charges and 
p- colts by him about his ſuit in this behalf expended to 88. and for 
his chargel and coſts to 308. and 4d. Bat if upon the whole 
matter aforeſaid, in form aforeſ. found, it ſhall ſeem to the court 


m of the lady the Q: that the re-entry of the aſoreſ. Will. Ambrye in- 
of to the aforeſ. 10 acres of land with the appurten. in and upon the 
he poſſeſſion of the ſaid Richard Hynde be, or in law ought to be 
of, adjudged a good and lawful re-entry, then the jurors aforeſaid 


lady the now / Q aforeſaid, into the aforeſaid io acres of land with 


William Ambrye, and were thereof ſeiſed as the law requireth ; 
and being ſo ſeiſed thereof at Aldenham aforeſ. the ſaid Thomas 


| land with the appurtenances to the aforeſ. Richard Hynde, to have 
years from thence next enſuing, and fully to be complete and end- 


ed; by virtue of which ſaid demiſe, the ſaid Richard Hynde en- 


gth day of July in the 28th year aforeſ. with force and arms, &c; 


aforeſ. found, the re-entry of the aforeſ. William Ambrye into 
the aforeſ. 10 acres of land with the appurtenances, be, or in law 


foreſ. are utterly ignorant, and thereof pray the advice of the court 


poſſeſſion of the ſaid Rich. Hynde, be not nor in law ought to be 
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ſay upon their oath, that the ſaid Will. Ambrye is not guilty 


for himſelf hath alledged: and becauſe the court of the lady 
the Q. here of giving their judgment of and upon the premiſes 


day before the lady the Queen at Weſtm. come the parties 
aforeſ. by their attornies aforeſ. and becauſe the court of the 


term to term, until the plaint aforeſ. was further adjourned 
by another writ of the ſaid lady the Queen of Common Ad. 
journment before the Queen until the morrow of All Souls, at 


day before the lady the Queen at the caſtle of Hertford came 
the parties aforeſ. by their attornies aforeſ. And becauſe the 


ec. At which day before the lady the Queen at Weſtm. 


Pleadipgs in Box ASTox's Caſe, Part III. 
of the treſpaſs and ejectment of the farm aforeſ. as he within 


is not yet adviſed, day thereof is given to the parties aforeſ. 
in the fate that now it is, before the lady the Queen at Weſt- 
minſter, until Thurſday next after eight days of St. Hilary to 
hear their judgment thereof, becauſe the Court of the lady 
the Queen here thereof are not yet adviſed, &c. At which 


lady the Queen here of giving their judgment of and npon the 
premiſes is not yet adviſed, further day thereof is given to the 
parties aforeſ. in the ſtate it now is, before the lady the Q. at 
Weſtminſter until Wedneſday next after 15 days of Eaſter, 
to hear their judgment thereof, &c. becauſe, &c. and ſo from 


the caſtle of Hertford in the county of Hertford, at which 


court of the lady the Queen here of giving their judgment of 
and upon the premiſes is not yet adviſed, day thereof is fur- 
ther given to the parties aforeſ. in the ſtate as it is now before 
the lady the Queen at the caſtle of Hertford, until Tueſday 
next after 8 days of St. Hilary to hear their judgment, &c, 
becauſe, &c. before which day the plaint aforeſ. was adjourned 
by a writ of the lady the Queen of Common Adjournment be- 
fore the ſaid lady the Queen until in 8 days of St. Hilary at 
Weſtminſter. At which day before the lady the Queen at 
Weſtm. come the parties aforeſ. by their attornies aforeſ and 
becauſe the court of the lady the Queen here of giving their 
judgment of and upon the premiſes is not yet adviſed, day 
further given to the parties aforeſ. in the ſtate as now, before 
the lady the Queen at Weſtm. until Wedneſday next after 1; 
days of Eaſter, to hear their judgment thereof, &c. because 


come the parties aforef. by their attornies aforeſ. upon which 
the premiſes being ſeen by the court of the lady the Queen 
here, and diligently looked into, and mature deliberation be 
ing thereof had, becauſe it ſeemeth to the court of the fail 
lady the Queen here, that the entry of the aforeſ. Will. An- 
brye above ſpecified into the aforeſ. 10 acres of land with the 
appurt. in and upon the poſſeſſion of the aſoreſ. Rich. Hynde, 
was a good and lawful re-entry ; therefore it is conſidered thit 
the aforeſaid Rich. Hynde take nothing by his bill aforef. but 
that he for his falſe clamour be taken, &c. and that the afor iſ 
Will. Ambrye may go thereof without day, &c. 
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upper part of my cloſe called Redding, for eight years next 2 Bulſtr. 124. 125. 
after my deceaſe. And that the ſaid Thomas Amery, nor Lit. Rep. 310. 
„ his aſſigns, ſhall, during the faid term, fell none of the faid _ 


« preſerve the woods to the uſe and behalf of the heir in re- 


© upper part to remain to my executors until ſuch time as Hug 
+ Boraſton ſhall accompliſh his full age of 21 years, and the mean 


Part III. ee 1 


| 
4 


Of contingent 


intent, &c. 


Hill. 29 Eliz. in B. R. Rot. 790. be- 
tween Hind and Ambrye. 


| Y | | 8 5 . Kh 2 Bulſtr. 123. 

DETWEEN Richard Hynde, plaintiff, and William Am- 124. 2Rol. Rep. 
brye, defendant, in an ejetione firme in the King's Bench, tg wa vos 

of lands in Aldenham in the county of Hertford, on a leaſe Swinb. 135. 
made by Thomas Brand and Conſtance his wife, and William — Taylor and 
Davies and Margaret his wife, to the plaintiff for ſeven years. C Citers 
The defendant pleaded, Not guilty, and the jury gave a ſpecial Rep. 182. 
verdict to this effect: Tho Boraſton was ſeiſed in fee of the See Lane's, 
lands aforeſ. and held them in ſocage, and had iſſue Humphrey wh DO Er 
Boraſton his elder ſon, Henry Boraſton his younger ſon ; and D e 25. &«,- 
Humphrey had iſſue the ſaid Conſtance, wife of the ſaid Brand, A, 95. £454: 
and the faid Margaret, wife of the ſaid Davies; and the ſaid . {2 


— 


Henry Boraſton had iſſue Hugh. And afterwards the ſaid 24 75 5 
Thomas Boraſton, Auguſt 12, 1559, by his will in writing, 3 2 Sv K 
deviſed the ſaid lands in theſe words, viz. ** Item, I give A/- 5 


« to Thomas Amery and Amphillis his wife, all that my 


/ 
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% wood or timber in or upon the ſaid upper part, but ſhall 


* mainder : and after the term of the ſaid 8 years, the ſaid 


C 3 « profits. 
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i profit to be employed by my executors towards the per- 
& formance of this my laſt will and teſtament: and when the 
6 {aid Hugh ſball come to his age of twenty-one years, then 


1 will he ſhall enjoy the ſaid upper part to him and to his 


„ heirs for ever. 

And afterwards the ſaid Thomas Boraſton, 14 gigi ann 
1 Eliz, died, and the ſaid Hugh died before his full age of 
twenty-one years, about the age of nine years. And that 
Philip Boraſton was Brother and heir of Hugh Boraſton; and 
the ſaid Philip, after the end and expiration of the ſaid terms, 
that is to ſay, of Thomas Amery and Amphillis his wife, and 
of the ſaid executors, entered into the lands, as brother and 
heir of the ſaid Hugh Boraſton, and demifed the ſaid lands 
to the ſaid William Ambrye, &c. by force whereof he was 
poſſeſſed, upon whom the ſaid leſſors of the plaintiff, in right 
of their ſaid wives, entered into the ſaid lands; and by inden- 
ture, bearing date the ſame day and year mentioned in the 
declaration, demiſed to the plaintiff, prove in the declaration, 


by force whereof he was poſſeſſed, until the defendant, by 


the commandment of the ſaid Philip, entered upon him, &c. 
And whether the ſaid entry of the defendant was lawful or 
not, was the doubt which was referred to the court. 


Eran oof caſe was argued by the counſel of the plaintiff. And it ſeem- 


. 


.. 


Ero. Jac. 510. 


| 6 Co. 35. b. 
Plow. 273+ a. 


ed to them, that no remainder was veſted in the ſaid Hugh 


Boraſton, until he attained his age of twenty-one years; and 
in the mean time, that the lands did deſcend: to the daughters 
of the elder ſon, who are general heirs to the deviſor ; and for- 
aſmuch as Hugh did never accompliſh his ſaid age, for this 
cauſe the kind never veſted in him, but remained in the heirs 
general ; and in proof that the remainder did not veſt in Hugh 
before his ſaid age, they ſaid, it appeared by the words of the 
will, that he ſhould not have it till his faid age of twenty-one 
years. For the words are, „and when the ſaid Hugh hall 
« accompliſh his ſaid age of twenty-one years, then I will he 
& ſhall enjoy the ſaid upper part to him and to his heirs for 


© ever:” ſo that it fully appears, that this deviſe to Hugh doth 


depend on a contingent, that is to ſay, on the accompliſh- 
ment of Hugh's full age of twenty-one years, and that ought 
to precede before the remainder can begin, and whether Hugh 
ſhall attain to his age is fo incertain, that no man can know, 


but it depends ſolely on the providence of God. And it was 


ſaid, if Thomas Boraſton in this caſe had made a leaſe till 
Hugh attain his full age, Hugh then being of the ape of nine 
years, the leflee ſhould not have an abſolute leaſe for twelve 


years : for if Hugh ſhould die before his full age, the leaſe 
It 


would be ended, Fuod fuit ler per totam curiam. 


And this 
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Part III. Box AS TON's Caſe, 


It was alfo ſaid, that when a (a) particular eftate (which 
doth ſupport a remainder) may determine before the remain - 


der can begin, there the remainder ſhall not preſently veſt, 


but ſhall depend in (% contingency : as if one makes a leaſe 
to J. S. for his life, and after the death of J. D. to remain to 
another in fee, this remainder doth depend in contingency ; 
for if J. S. dies before J. D. the particular eſtate is determined 
before the remainder can begin. So and on the ſame reaſon 
it is adjudged, in Colthurſt and Bejuſhing's caſe, in Plow. 
Com. where the caſe in effect is, that a leaſe is made to A. 
(c) for life, the remainder to B. for life, and if B. dies before 
A. that it ſhall remain to C. for life, this is a good remainder 
on contingent, if A. ſurvives B. which caſe is all one in reaſon 
with the common caſe which is often agreed in our books. A 


leaſe is made to one for life, the remainder to the right heirs. 


| of J. S. this remainder is good upon a (4) contingent, that is 

to ſay, if the leſſee for life ſurvives J. 8. otherwiſe not. So, 
and for the ſame reaſon, if a man having iſſue a fon of the age 
of nine years, makes a leaſe until his ſon ſhall attain to his 
full age, and after he ſhall accompliſh his full age, that it 
ſhall remain over to another in fee, nothing veſts (without 
queſtion preſently) in him in remainder, which was granted 
by the whole court. And it was ſaid by the plaintiff's coun- 


ſel, that ſuch remainder is utterly void, and yet may take 


20 


(a) 2 Rol. 419. 
Raym, 144. 


3) 10 co. 85. 
a. b. 2 Rol. 419. 
Lit. Rep. 219. 


Co. Lit. 378. 


(c) Plow. 22. a, 
24. b. Raym. 
144. Lane 22, 


(d) Raym, 144. 
2 Co. 51. b. 
Co, Lit. 343. a. 
10 Co. 50. b. 


effect; for inaſmuch as the remainder ought to paſs out of the 


leffor preſently, either to him in remainder, or to be in abey- 
ance and cuſtody of the law, and a freehold cannot in fuch 
caſe be in (e) abeyance, for this cauſe the remainder 1s utter- 
ly void: as if a (f) man makes a leaſe to A. for twenty-one 
years, if B. ſhall live ſo long, and after the death of B. that it 
ſhall remain over in fee, this remainder is void: ſo if a (g) 
leaſe for years be made, the remainder to the right heirs of 
J. S, this remainder is void, quod fuit conceſſum per totam 
curiam. | CN | | 
Alſo it was ſaid, that when a remainder is limited to take 
effect on the doing of an act, which act will be the determina- 
tion of the particular eſtate, yet if the act depends on a caſualty 
and mere incertainty, whether it will ever happen or not, there 
alſo the remainder doth depend in contingency, and ſhall not 
W preſently veſt : as if (5) A. makes a feoffment to the uſe of B. 
till C. come from Rome to England, and after ſuch return from 
Rome to England, to remain over in fee, this remainder doth 
depend in contingency ; for it is incertain whether C. will 
ever return into England or 


c 


not, which was granted | 4 


(e) Co, Lit, 
342+ b. 9 H. 7. 
2. b. Br. extin- 
guviſhment 53, 
Plow. 229. b. 
280. a. 486. 
Lit, ſec̃t. 647. 
Plow. 557. b. 
558. a. Dy. 71. 
pl. 43, 190. 

pl. 18. pl. 20. 
Hob. 153, 281. 
1 Co. 150. a, 

13 5. b. 3 Co. 

2. a. 10. b. 
Hob. 94, 171, 


IP 335» 336, 


339+ 855 
(f) Raym, 144. 

2 Co. 55. | 

(s) Hob. 153. 

(+) Lit, Rep. 
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We! td: 
1 


(a) 2Bulſtr. 128. 

Poſtea 27. b 

Co. Lit. 322. b. 
Fitzęib. 10. 

(5) 2 Bulſt. 12 5. 


Lane 58. 


c) Co. Lit. 9. b. 
8 Co. 95. a. 

3 Bulſt. 106. 

1 Co. 85. d. 
(4) Swinb. 135. 
2 Bulſt. 12 5. 

(-) Cro. Eliz. 
204. 1 Co. 41. a. 
Cro. Jac. 57 


527 592. 


2 Bulſt. 273. 


Latch. 9. 


Bridgm. 138. 

1 Mod. Rep. 86. 
Vaugh. 271. 
Cart. 93, 226. 
Su inb. 113,114. 

2 Leon. 114. 

2 Rol. Rep. 2 19. 

Biidgm. 138. 

| Goldib. 134. 

. Cro, Car. 158. 
F) Swinb. 113. 
Co. Lit. 9. b. 
236. b. Bridg. 

138. Goldſb. 

134 Cr. Elie. 
205, 833, 378, 
919. Cro, Car, 
158, 159. Cro. 
Jac. 416, 527, 
591, 599, 600. 
Godb. 280. 

2 Rol. Rep. 80. 
Noy 5 1. Moor 
644. 3 Keb. 96. 
I Mod. Rep. 263. 
Lit. Rep. 2 59. 
2 Jones 107. 
Hob. 65. Dyer 
I, pl. 5. 
N. 2. 125 
29 H. 8. Br. 
Teſtam. 181. 
Cart. 226. 
1 Vent. 227. 
4 Ed. 6. Eſtate 
Br, 78. O. Benl. 


B. 
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Part III. 


Borasrox's Caſe; 


| the whole court. And fo it was concluded by the plaintiff'; 


counſel, that for all theſe cauſes judgment ought to be given 
for the plaintiff, Againſt which it was argued by the defend- 


ant's counſel, and they conceived, the remainder veſted in 


Hugh preſently, by the death of the deviſor, and by his death, 
without iſſue, the land did deſcend to Philip his brother, who 
leaſed to the defendant. For it was ſaid, that in this caſe, al- 
though Hugh died before his full age, yet the intereſt and 
term of the executors did not ceaſe ; and their reaſon was, be 
cauſe in wills, the (a) intent of the deviſor is to be conſider- 
ed; and when he deviſeth his lands to his executors, until 
Hugh his ſon ſhall come to his ſull age for payment of his 


debts, and to perform his will, it is to be intended he hath. 


computed, (6) that the profits to be taken of his lands by his 
executors, during the minority of his ſon (which was for the 
ſpaceof twelve years) wouldſuffice to pay his debts, and perform 
his will, and that he did not intend it ſhould determine by the 
death of his ſon; for then the means which he had preſcribed 


to fatisfy his debts, and perform his will, would be defeated, 
and by conſequence his debts remain unſatisfied, and his will 
unperformed; and therefore this caſe of a deviſe doth differ 
from a leaſe or a grant made in the like manner. For the de- 


viſor is intended to be (c) inops conſilii, and therefore, the 
law will be his counſel and according to his intent appearing 
in his will, will ſupply the defect of his words: and therefore, 
where the deviſor faith, (4) until ſuch time as Hugh Boraſton 


„ ſhall accompliſh his full age of twenty-one years,” the law, 


which favours the performance of wills (according to the in- 
tent of the deviſor) in conſtruction will make it, “ until ſuch 


e time as Hugh Boraſton ſhould have come to his full age of 
„ twenty-one years :” for when the deviſor by apt words and 


terms, might have by good advice made his will good and 
ſufficient in law, according to his true intent, there, although 
the deviſor being hindred by ſickneſs, or for want of good ad- 
vice, makes his will in a diſordered manner, and in barbarous 
and unfit words, the law in ſuch caſe will reduce his words, 


which want order, into good order, and ſentence his unfit 


words to words ſufficient in law, according to his intent which 
appears by his own words. As Mich. 32 & 33Eliz. in the 
King's Bench, it was adjudged between (e) Wellcoke and 
Hammond in treſpaſs, upon not guilty pleaded, the caſe upon 
ſpecial verdict was ſuch: a copyholder in fee of land diſ- 
cendible in Borough Engliſh, having three ſons and one 
daughter, deviſed his land to his eldeſt ſon, (7) paying to his 


daughter, and to each of his other ſons 40s. within two years 


after his death; the deviſor made a ſurrender according to the 
cuſtom of the manor, to the uſe of his will, and died, th 
EY — — | ITY elde 
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eldeſt ſon is admitted, and doth not pay the money within 


two years, the youngeſt ſon, now plaintiff, entered into the 

land; and it was adjudged that his entry was lawful: and in 

that caſe two points were reſolved. | _ 
1. Although the yearly profits of the lands for two years 


exceed the money to be paid to his ſons aud daughter, yet the 
eldeſt ſon had a fee-ſimple; for the recompence and conſi - 


deration, although it be not to the value of the land, in caſe 
of a will, doth make it in conſtruction a fee - ſimple: and in 
the books of (a) 4 E. 6. Eſtates Br. 78. & 29 fl. 8. Teſtament 
18. 22 Eliz. Dyer 371. (4) no mention is made of the value of 
the land, no more than in the caſe of bargain and ſale of land 
in 4 E. 6. Eſtates 78. yet the fee-ſimple of the uſe ſhall paſs. 


21 


(a) Cro. Jac. ' 
527, 416. 

Co. Lit. g. b. 
6 Co. 16. 2. 


Swinb. 118, - 


2. It was reſolved, although in the caſe of a will, this word Cro. Eliz. 205. 


(paying) makes a condition ; yet in that caſe the law would 
conſtrue this unapt word (paying) to a limitation, for if it 
ſhould be a conditon, then it would deſcend on the eldeſt, 
ſon, and then it would be at his pleaſure whether his brothers 
or ſiſter ſhould be paid or not; and therefore it was adjudged, 
that in that caſe the law would conſtrue it for a (c) limitation, 
of which the youngeſt ſon in Borough Engliſh might take ad- 


vantage, and to amount to as much as if he had made the de- 


viſe of the land to his eldeſt ſon, till he ſnall make default of 
payment, &c. and ſo the doubt in 14 Eliz. Dyer 317. (d) 
moved by Man wood, is well refolved. Upon which it was 
concluded in the caſe at bar by the defendant's counſel, that 
the executors had a good (e) term for twelve years, which was 
not determined by the death of Hugh Boraſton; which was 
granted by the whole court. And the general rule put by the 
counſel of the other fide was well agreed, that the remainder 
ought to commence in poſſeſhon, when the (/ particular 
eſtate ends, as well in wills as in grants, and there cannot be 
a mean time between them; but that doth not concern the 
caſe at bar, for here inaſmuch as the term did not end by the 


death of Hugh Boraſton, the remainder did begin in poſſeſ- 


fon (g) at the end of the term. And as to the incertainty, it 
was ſaid, that the caſe at bar is no other in effect, but that a 
man deviſes his lands to his executors (for the payment of his 


debts) anti (Y) his fon ſhall or ſhould have come to his full 


age (of twenty-one years) the remainder to his ſon in fee; 
7 tor altho' theſe are adverbs of time, when, &c. and then, &c. 
yet theydo not amount to make any thing to precede the ſettling 
of the remainder, no more than in the common caſe (i). A man 
leaſes land for life or years, and after the deceaſe of the leſſce, or 
theterm ended, theremain. toanother, yet itſhall remain preſent- 
ly; for when theſe adverbsrefertoa thing, which muſt of neceſſity 
5 8 1222 happen, 


29 H. 8. Br. 
Teſtament 18. 


(b) Dyer 371. 
pl. 5. Cr. Jac. 
527. Co.Lit.g.b, 
(e) Dyer 74. pl. 
16. Plowd. 413. 
a. 10 Co. 41. a. 
Cart. 93, 1711. 
Cro. Jac. 57. 


2 Rol. Rey. 219, 


425. Cro, Eliz. 
205, 833, 920. 
Golab? ob 4 
Noy 51. Owen 
112. Plowd, 
Queries 108, 

I Leon. 283. 

1 Rol. 411. 

(d) Dyer 316. 
pl. 5. 2 Leon. 
114. 1 Mod. 
Rep. 86. 

(e) Cro. Jac. 
510. Hard. 80. 
{f) 1 Co, 66. b. 
129. b. 130. a. 
134. b. 135. b. 
138. a. 2 Co. 5 r. 
a, Plowd. 25. b. 
29. a. b. 35. a 
Raym. 54. 

2 And. 37. 
Moor 104. 
Perk, 12. 
Raym. 412. 
Palm. 139. 


Poph. 82, 83, 84. 


(g) 10 Co. 85. b. 
() Sty. 204. 
Dall. 58. 
Moor 48. 

(i) 10 Co. 85 b. 
Cro, Jac. 5 10. 
Palm. 141. 
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Hard. 80, 


Doct. pla. 176. 
2 Co. 61. b. 
Cro. Car 527. 
Dyer 93. 
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happen, there they make no contingency, and it is certain 


that every man muſt die, for fatutum eff hominibus ſemel mori, 
and every term will end; for tempus edax rerum: and in the 


_ caſe at bar, certain it is, that Hugh would or might have ac- 


complifhed his age of twenty-one years, which are in this caſe 
of a will, all one in conſtruCtion of law. So that theſe ad. 
verbs (then and when) in our caſe, are demonſtrations of the 
time, when the remainder to Hugh ſhall take effect in poſſeſ. 
ſion, as in the ſaid caſes of a leaſe for life, and leaſe for years, 


and not when the remainder ſhall veſt ; quad fuit conceſſum per 
totam curiam. And judgment was given, that the plaintiff 


ſhould take nothing by his bill. 


Egerton, the Queen's ſolicitor, 'Thomas Forſter, and others, 


were of counſel with the plaintiff, and Coke and others with 


the defendant; and note in the declaration it doth not appear 
that the huſbands and wives made the leaſe to the plaintiff by 


deed ; and no exception was taken to it. 


WALKER. 


11. 


* 


Paſcb. 29 Elix. Between Walker and 
Farris, in the King's Bench 


TAHE caſe was in effect; Walker leaſed certain lands 
Harris for years, the leſſee aſſigned all his intereſt to 


rent behind, after the aſſignment, and whether the action 
were maintainable or not, was the queſtion. And it was ob- 
jected againſt the action, that the land was debtors and not 
the perſon, but in reſpect of the land; and a difference was 
taken between a perſonal and a real contract, for if a man lets a 
ſtock of cattle or other goods for years, rendering rent at ſeve- 


be incurred. So if a man makes an obligation or other (a) 
contract to pay ſeveral ſums at ſeveral days, he ſhall not have 


a leaſe for years, which is a real contract, the leſſor ſhall 
have an action of debt after every day, as appears by 45 E. 3. 
8. 2 E. 4. 11. which proves that the leſſee is not charged in 
reſpect of any — contract, but in reſpec of the realty. 
And therefore, when the leſſee aſſigns over all his intereſt, all 
the realty, which always follows the land, is gone. Alſo, if a 
man ſells goods for money to be paid at ſeveral days, in ſuch 
caſe, altho. the goods be taken by one who hath right before 


the day, yet the ſeller ſhall have an action of debt in reſpect of 


the contract: but if a man makes a leaſe for years rendering rent, 
if before the day incurred the lands be (5) evicted by title para 
mount, the leſſor ſhall not have an action of debt in reſpect of the 
Contr, becauſe it is a real contract, and follows the eſtate of the 
laud, and the rent iſſues out of che land, and the perſon is not 
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another, Walker brought an action of debt againſt Harris for 


ral days, he ſhall not have an aCtion of debt till all the days 


an action of debt till all the days are paſt. But in the caſe of 


the 


22 


W. leaſes to H. 
for years, H. 
aſſigns his in- 


tereſt to J. S. 


Then W. 
brings debt o- 
gainſt H. and 
held Well. 


Moor 3 51. Cro, 
El. 556, 1 
1 Syd. 266, 402. 
Poph. 120. 

(a) Co. Lit, 

47. b. 292. b. 

1 Rol. Rep. 29, 
30, 221, 61. 
2 Rol. Rep. 47. 
F. N. B. 130. h. 
267. b. 4 Co. 

94. b. 5 Co. 8 1. 
b. 8 Co. 153. as 
10 Co. 128. b. | 
Moor. 13. 3 Le- 
on 4. Bendl. in 
Kel. 208, 2 
Bendl. in Aſt, 
10 O. Bendl. 3. 
pl. 8. N. Bendl. 


57. pl. 93. Cro. 


El. 118, 776. 


807. Cro. Jac. 
504. Cro. Car. 
241. 2 Leon. 
107, 108, 

4 Leon, 13, 
Owen 42. Yelv. 
67. Br. Action 
ſur le Caſe in 
fine. 2 Inſt, 395. 
2 Sand, 337. 


(8) Cro. Jac. 


310. 10 Co. 


128. a. Dy. 
86. pl. 15. 


B. N. C. ga. 


2 Rol. 235 


82. 


(a) Co. Lit, 


148. a. Dy. 5, 


pl. 6. 

(5) Cro. Eliz. 
793. Mo. 114. 
1 Rol. 235. 
2 Inſt. 504. 


See 1 Salk, 81, 


* 
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againſt the aſſignee, with whom there was no contract by 
deed. But foraſmuch as the rent iſſues out of land, the 


affignee who hath the land, and is privy in eſtate, is debtor in 
reſpect to the land: ſo if a (a) man leaſes three acres, render- 
ing rent, and the leſſor ouſts the leſſee of one acre, he ſhall 


have an action of debt for no part; (b) but if the leſſor fecovers 
part in an action of waſte, or enters into part ſor a forfeiture, 


or by ſurfender, or by ſpecial condition for entry into part; or 


if part of the land be evicted by title paramount; in all theſe 
cafes the rent reſerved on the leaſe for years, which is a rent- 


550 ſervice, ſhall be apportioned. Ergo, the contract follows the 


land, for otherwiſe the leſſor might in all thoſe caſes have an 


action of debt for the whole rent in reſpec of the contract, a 


() Fitz. Det. 
42. Br. Obliga- 


tion 6. Br. Ap- 
portionment 1. 
Br. Condition 
207. | 
(4) 9 Co. 135. 


Br. Apportion- 
ment 7. Br. Bar. 


39. Co. Lit. 
248. b. | 


(s) 2 Rol. 246. 
Dyer 55. pl. 5. 


Kel. 49. pl. 5. 


Br. Quare 
Amp. 62. Br. 


Brief al Eveſq. 
29. Fitz. Pre- 


ſentment al E- 


gliſe 2. 
Co. Lit, 166. 


186. b. F. N. B. 


33. m. 34. v. 


. El. 18, 19. 
2 loft, 364, 365. 


(g) Lit. Sect. 

352. Co. Lit. 
169 · b. ; 
(þ) Fitz. Det. 
101. Br. Det. 
140. 

(:) Ventr. gg. 


he ſhall have on a ſale of goods; for which matter ſee (c) 20 
H. 6. 23. a. (4) ꝙ E. 4. I. a. 21 E. 4. 29. a. b. which book is to 


be intended of a lawful entry, as for a forfeiture, or by ſut⸗ 


render, and not of a tortious entry, 4 H. 7. 6. 7 E. b. Tit. 
Apportionment, Br. 26. 25 H. 8. 36. 13 H. 8. 30 H. 8. Ay 
portionment, Br. 7. 3 H. 7. 17. And ſo all the books ate 
well reconciled. So it appears, that although in every leale 


for years there is a contract between the leſſor and leſſee, yet 


that contract is annexed to an eſtate, and follows the land. 80 
on the other fide, if the leſſor grants over his reverfion now 


the contract runneth with the eſtate, and therefore the grantor 


ſhall not have any action of debt for rent due after his aſſign- 
ment, but the grantee ſhall have it, for the privity of the con- 
tract follows the eſtate of the land, and is not annexed to the 
perſon, but in reſpeCt of the eſtate : as where there be divers 
(e) parceners of an advowſon, the eldeſt hath prerogative to 
make the the firſt preſentment ; but it is not in reſpect of her 
perſon only, but as it is annexed to her eſtate: For as (f) 5H. 
5. 10. b. it is agreed, her huſband, who is tenant by the courteſy, 


| ſhall have it: ſo if one coparcener hath a rent granted her for 
(g) owelty of partition, ſhe may diſtrain for it of common 


right, without any words of diſtreſs; and ſo ſhall her grantee, 
for it was not annexed to her perſon only, but to the eſlate 
alſo, as it is held in 21H. 6. 11. So the grantee of a revell. 
and the lord by eſcheat ſhall have an action of debt for the 


rent, as it is held in ()) 5 H. 7. 18. b. for the contract is in- 


cident to the eſtate: and it was (i) ſaid, that it was held by 
Sir Ro. Catlin, late Chief Juſtice, that the leſſee Mall not be 
charged for rent due after the aſſignment, But on great delt- 


beration and conference with others, it was adjudged by Wray, 
L. C. J. Sir Thomas Gawdie, and the wh 


court of Kings 


() 7 99-266 Bench. That the (4) action would lie (after ſuch aſſignment.) 
Ard firſt for the apprehending of the true reaſon of . 
„ | . | cale, 


oor 351. 
Poph. 120. 
2 Sand. 182. 
Cr. El. 715. 


Cro Jac. 523. 


Part Ill 
che debtor but in reſpect of the land; for if che leſſee grants 
cover all his intereſt, the leſſor may have an action of debt 
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Part III. WALEER“'s Caſe, 

caſe, and of all the other cafes, which have been urged on 

the other fide, (for the law always, and in all caſes, is confo= © © 
nant to itſelf) it is to be known, that as to the matter now in 

queſt, there are three manner of (a) privities, ſcil. privity in (a) Lit. ſect. 

reſpect of eſtate only, privity in reſpect of contract only, and 454. L 1 = 
privity in reſpect of eſtate and contract together: privity of wy 1 Th 4. 

eſtate only; as if the leſſor grants over his (6) reverſion (or if 8 Co. 42. b. 
the reverſion eſcheat) between the grantee (or the lord by 8 . 
elcheat) and the leſſee is privy in eſtate only, ſo between the > talk $46. 
eſſor and the aſſignee of the leflee, for no contract was made (5) Cro. Car. 
between them. Privity of contract only, is perſonal privity, 184. 

and extends only to the perſon of the leſſor and to the perſon -. | 

of the leſſee, as in the caſe at bar, when (e) the leſſee aſſigned (e) Cro. Car. 
over his intereſt, notwithſtanding his aſſignment the privity 242. 
of contract remained between them, although the privity of 

eſtate be removed by the act of the leſſee himſelf; and the 
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reaſon thereof is, . ES EA 

- Firſt, becauſe the leſſee himſelf ſhall not prevent by his 

own act ſuch remedy which the leſſor hath againſt him by his . 
own contract, but when the leſſor grants over his (d) rever- (d) Lit. ſect. 
fion, there, againſt his own grant, he cannot have remedy, 779 . __ 
becauſe he hath granted the reverſion to another, to which the che late ſtat. 
rent is incident. ori oY: 985 EA 
| Secondly, the leſſee may grant the term to a poor man, who 

ſhall not be able to manure the land, and who will, for need 

or for malice, ſuffer the land to lie freſh, and then the leſſor 

will be without remedy either by diſtreſs or by action of debt, 

which would be inconvenient, and 1n effect concerns every 

man; (for, for the moſt part, every man is a leſſor or a leſſee) 

and for theſe two reaſons, all the cafes of entry by wrong 

eviction, ſuſpenſion and apportionment of rent are anſwered : 

for in ſuch caſes either it is the act of the leſſor himſelf, or the 

act of a ſtranger ; and in none of the ſaid caſes the ſole act of 

the leſſee himſelf ſhall prevent the leſſor of his remedy, and 

introduce ſuch inconveniencies, as hath been ſaid. as 

The third privity is of contract and eſtate together, as be- 

tween the leſſor and the leſſee himſelf; and Wray, Chief 

Juſtice and Sir Tho. Gawdy ſaid, that as he who is a baſtard _ 
born hath no couſin, 4 ſo every caſe imports ſuſpicion of its Skin, 610, 

_ *' legitimation, unleſs it has another caſe which ſhall be as a 

“ couſin-german, to ſupport and prove it.” And therefore . 
it was agreed by the whole court, that if there be lord and Lit. ſect. 457. 
tenant, and the tenant makes a feoffment in fee, in this caſe Co. Lit. 269. b. 
betwixt them for the (e) arrearages due as well before the (e) 2 Rol. Rep. 
feoffment as after, till notice, &c. it is only privity as to 247+ Cro. Jac. 
avowry, and not any privity in eſtate or in tenure, which 33+ 
privity ſhall not go with the eſtate, and yet it is more in the 

realty than the caſe at bar; a fortiori in the caſe at bar, 

when the leſſee aſſigns his int. yet privity of contract between REY 

_ the leflor and leflee, as to the action of (/) debt remains. 2 Cro. Car. 


501. 4 H. 6. 20. 


(3) 2 Sand. 181, 


782. 
(c) Yelv, 103. 


Styl. 52, 61, 118, 


119. Cro. Jac. 


549. 2 Rol. Rep. 
| 5 7 Palm. 116, 


117. All. 34. 
(4) Co. Lit. 


268. a. Lit. ſect. 


54. Poſt. 35. a. 


(e) Cr. El. 169. 


{f ) Co. Lit. 


54. a. 316. a. 
273. a. 9 Co. 


142. a. 2 Rob 


Abr. 828. 30 E. 


3. 16. a. b. F. 


N. B. 55. e. 56. f. 


Cro. El. 358. 


Fitz. Waſte 122 
11 H. 4. 19. a. 


Br. Waſte 6. | 
Reg. 72. a. 


g Co. Lit. 54. 


a. 2 Inſt. 301. 
2 Rol. Abr. 


"ij 7 $28. F. N. B. 


56. f. 3 Co. 64. 


| . Poſt. 65. as 


4 Co. 49. a. 


Fi. N. B. 120. h. 


122. A. Br. Ar- I 


rearages 11. 


Br. Entre cong. 


90. Br. Rent 


25. Kelw. 153+ 


b. 112. b. 


(i) Mo. 351. 
Cr. El. 328. 


556, 633. Poph. 


SAM 


Warxex's Cafe, att l. 


(s) 2 Toft. $60, And at the com. law, before the ſtat. of (a) quia emptores ter. 


rarum, if the tenant made a feoffment in fee to hold of the 
Chief Lord, the feoffee could not by any tender that he could 
make, compel the lord to avow on him, but the lord always 
might avow on the feoffor, as appears in 33 E. 3. Avowry 
255. For by his own act he cannot change the avowry of his 
lord ; which is a ſtronger caſe than the caſe at bar: andin 
the ſame caſe, if the lord granted over his ſeigniory, or if the 


feoffor died, there the privity, as to avowry, 1s deſtroyed ; for 


it is perſonal, and holds only between the lord himſelf and 
the feoffee himſelf : ſoz if after the aſſignment of the leaſe; 
the leſſor grants over his reverſion, the grantee ſhall not have 
an action of debt againſt the leſſee, for the privity of contract, 
as to the action of (b) debt, holds only betwixt the leffor 


himſelf and the leſſee himſelf: ſo in ſuch caſe, if the leſſee 


dies, the leſſor ſhall not have an aCtion of debt againſt his (c) 
executors ; for the privity conſiſts only between the leſſor and 
the leſſee. See for the caſe of avowry. Litt. Chap. Releaſes, 
106, (4) 107. 4 E. 3. 22. 2 E. 4. 6. 34 H. 6. 46. 37 H. 6. 33. 


7E. 4. 28. 24 fl. 8. Dy. 4. (e) 29 H. 8. tit. Avow. Br. 111, 
So if tenant in (J) dower, or tenant by the curteſy, grants 


over their eſtate, yet the privity of action remains between the 
(g) heir and them, and he ſhall have an action of waſte 
againſt them for waſte committed after the aſſignment : but 
if the heir grants over the reverſion, then the privity of the 


action is deſtroyed, and the grantee cannot have any action of 


waſte, but only againſt the aſſignee ; for between them is 
privity in eſtate, and between the grantee and the tenant in 
dower, or tenant by the curteſy, is no privity at all. See F. N. 
B. 56. f. Temp. E. 1. waſte 122. 18E. 3. 3. 30 E. 3. 16. 36 
or 38. E. 3. 23. 11H. 4. 18. And it was agreed, that if the 


leſſor enters for condit. broken, or if the leſſee ſurrenders to 


55, 120. Goldſb. 


182. 1 Jones 44. 
244. Ungle and 


Glover, Hut. 


2. 


69. 1 Browal, leffee for ys. aſſigns over his int. and the leſſor by deed OY 


the leſſor, now the eſtate and term is determined, and yet the 


leſſor ſhall have an action of debt for the (Y) arrearages due 


beſore the condit. broken, or the ſurrender made, as it appears 
by F. N. B. 120. 30 E. 3.7. 6 H. 7. 3. b. F. N. B. 122. 


(againſt the book of 32 E. 3. Bar. 262. which is not law) and 
that in reſpect of the contract between the leſſor and the leſſee. 


Note, reader, ſo great was the authority and conſequence of 


this judgment, that after this time, not only the point adjudged 


hath been always affirmed, but alſo all the differences in this caſe 
taken by Wray, C. J. and the court have been adjudged, as you 
may learn by the caſes following Hil. 36. Eliz. in the K's B. Rot. 
420. between (i) Ungle and Glover it was adjudged, that if the 
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Part III. Warxzs's Ciſes | * 


and enrolled according to the ſtat. bargains and ſells the re- Poph. 2376 
verſ. to another, that the bargainee ſhall not have an action of ' 


. 


debt againſt the leſſee, for there is no privity betwixt them. Dyer 4. b. Cro. 


But it was unanimouſly agreed by Popham Ch. Juſtice Clench, 
Gawdy and Fenner Juſtices, that after the aſſignment the __ . 
leſſor bimſelf might have an action of debt againſt the leſſee Syabal's Caſe. 
for rent due after the aſſignment Trin. 37 Eliz. in the King's 1 Sand. 240. 
Bench, Rot. 1042. between (a) Overton and Sydhall two 2 Sud. 304- 


points were reſolved by Popham C. J. and the whole court. 


(a) Poph. 120, 
Co. Entr. 12 3. 5 


1. That if the executor of a leſſee for years aſſigns over his Gould. 120. L, gon oF: 


intereſt, that an action of debt doth not lie againſt him for Moor 351. 2A! 


Syd. 24 
rent due after the aſſignment. Pre 


2. If the leſſee for years aſſigns over his intereſt, and dies, Co. Ent. 122. a. 
| the executor ſhall not be charged for rent due after his death; 8 El. 555 
for, by the death of the leſſee, the perſonal privity of contract, be le : 
as to the action of debt in both caſes, was determined. And 2 ventr. 209. 
Mich. 40 & 41 Eliz. between (b) George Brome, Eſq. plaint. Latch. 260, 267, 
and Hore defendant the caſe, in effect was ſuch: A. leaſed to — . 
C. 3acres of land for years rendering rent, the ſaid C. aſſigned Godb. 277. 
all his eſtate in one acre to another, A. ſuffered a common re- Palm. 117. 
covery to the uſe of B. in fee, who brought an action of debt 13 = 


againſt the firſt leſſee, and it was adjudged by Popham, C. J. Horne's Cafe. 


as the lefſee had aſſigned his intereſt but in part, and are all 
| remained poſſeſſed of the reſidue, that not only the leſſor, but 

alſo his aſſignee, or he who claimeth under him ſhall have an | 
action of (c) debt for the whole rent againſt the leſſee, for there (e) Cro, Car. 
was not privity of contract only, but alſo privity in eſtate and 22* 
contract together; and therefore the action in this caſe ſhall 

go with the eſtate; as at common law, if before the ſtat. of 


fee of part of the tenancy, there was not any apportionment, 3 Keb. 583. 
as much as he remained tenant in reſpect of the reſidue : but 

if he had made a feoffment of the whole, then the grantee of 

the lord ſhould not avow on him, as it hath been faid before: 

See 22 Aff, 52. 24 H. 8. 4. b. 32 H. 8. Br. Accept. for this 

matter. And Popham C. J. in this caſe ſaid, that in caſe when 


an action of debt the leſſor demands more quam oportet; yet on 1 Brownl. 186. 
nibil debet the leflor ſhall recover as much as ſhall be appor- 3 2 . 
tioned and aſſeſſed by the jury, and ſhall be barred for the re- Marrow and 
due, And Paſch 41 Elix. Rot. 2485. in the Common Pleas, Tvrpin's caſe. 
g | b "I . | 2 Anderi, 133. 

urpin, and W. Turpin, adminiſt. of Geo. Turpin, and de- 2 Bulftr. 152. 
clared on a demiſe made by the plaintiff by deed indented of Oro. El. 71 56 
certain land to the inteſtate for years rendering rent, and for rent Tr 2 
behind after the death of the inteſtate, the action was brought; 209, 210, 
the defendants pleaded, that before the rent behind, one 


of 


rent reſerved on a leaſe for years ſhall be (e) apportioned, if in (e) 2 Inft. 50g. 


- 


and the whole court, the that action did lie; for in as much (5) Cro. El. 633. 


(d) quia emptores terrarum the tenant had made a feoffment in (4)Dyer 4. pl. 4. 


but the lord, or his grantee, ſhould avow on the feoffor for 12% 500, 50 


(f) Samuel Marrow brought an action of debt againſt Francis C Moor 60% 


. Warxzr's Caſe, Part Ih 
(% 2 Bulftr. +52, of the defendants had (a) aſſigned all his intereſt to Thom 


366 2Rol. Rep. Boorde, of which aſſignment the plaintiff had notice, and ae- 
* cepted the rent by the hands of the aſſignee, due at a day after 
the aſſignment, and before the day on which the rent was due 
which is now demanded, upon which the plaintiff did demur, 
And it was adjudged againſt the plaintiff, becauſe the privity 

of the contract, as to the action of debt, was determined by the 
death of the lefſee ; and therefore, after aſſignment made by 
the (5) adminiſtrator, debt did not lie againſt the adminiſtrator 
for rent due after the aſſignment, according to the judgment 

(9 1 24.2. given in (c) Overton and Sydhall's caſe before. 

5 i Alſo it was ſaid, if the leſſee aſſigns over his term, the leſſot 
may charge the leflee or his aſſignee at his election; and 
(4) zollt. 152, therefore if the leſſor (4) accepts the rent of the aſſignee, he 
153 155 LY hath determined his election, and ſhall not have an ation 
n againſt the leſſee afterwards for rent due after the aſſignment, 
62 Co. Lit 269. no more than if the (e) lord once accepts the rent of the feoffee, 
6. "7 05. % he ſhall not avow on the feoffor : and by theſe judgments and 
1 5"* reſolutions you will the better underſtand your books; be- 
twixt which prima facie ſeems to be ſome diverſity of opinions. 
Vide 44 E. 3. 5. & 44 Aff. 18. 0 H. 6. 52. by Paſton, which 
agree "ood the judgment of Sir Chriflopher Wray. See 8 Eli, 

Dyer 247. and the guære there made, is now well reſolved, 


Or bet 223. 
Cto. Car. 188. 


BUTLER: 
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BUTLER and BAKER'S Caſe, d, 
Mich. 33 & 34 Eliz. 
| In the Kings bench 


FN an action of treſpaſs brought by John Butler againſt orb. 27. |, , 
Thomas Baker and Thomas Delves, defendants, 9 1 Anderſ. 348. FA 


feſpals in parcel of the manor of Thoby, in the county of Guan 24. 
Efſex, and not guilty pleaded, the jury gave a ſpecial verdict 3 Leon. 271. 
to this effect; William Barners ſeiſed of the manor of Hynton 10 Co. 28. be 
in the county of Glouceſter, had iſſue William his eldeſt ſon, 1# 211. b. 
Thomas and Leonard Barners ; and that William the fon, 
married Elizabeth Eden; and afterwards 2 & 3 Phil. & Mar, 
| William, the father, in conſideration of the ſaid marriage, { 
F 


# » 


and for a jointure for the ſaid Elizabeth, did enfeoff of th 
ſaid manor of Hynton, Robert Rocheſter, Knt. and others, 
to the uſe of the ſaid William the ſon, and 7 8 1a 
wife, and the heirs of their two bodies begotten; and after- 
wards William, the father, died, whereby the reyerſion of 
Hynton deſcended to William the ſon ; and that William the 
ſon was alſo ſeiſed of the manor of Thaby, (whereof the 
place in which is parcel) and of certain lands in Fobbing in 
the county of Eſſex in fee, and had ifſue Thomas and Griſild, 
now the wife of Baker, one of the defendants ; and aſter- 
| wards William the fon, by his laſt will in writing derne 
that Elizabeth his wife ſhould have and hold during her life 
the manor of Thoby, in conſideration of her jointure and 
dower in all his other manors and lands; provided always 
that if the ſaid Elizabeth ſhould take herſelf to any former 
jointure of any lands of William the ſon, that then the faid 
will of the manor of Thoby, as to the ſaid Elizabeth, ſhould 
be void; and after the death of the ſaid Elizabeth, the 
laid manor of Thoby ſhould remain ,to Thomas his ſan, 
and to the heirs males of his body; the remainder 
to the heirs males of the body of the ſaid William the 
lon; the remainder to Thomas his brather for lite ; the 
remainder to his eldeſt ſons in tail, &c. the remainder. 


fu cute. 
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to Leonard Barners, and to the heirs males of his body; the 

| remainder to Richard Barners in tail; the remainder to the 
right heirs of William Barners the fon. And that William 
the ſon ſo as aforeſaid ſeiſed of all the premiſes, died thereof 
ſeiſed; and that the manors of Thoby and Hynton were held 
of the Queen in capite by knights ſervice, and that after the 
death of William the ſon, his wife by word in pais did ware 
her eſtate in Hynton, and agreed to the manor of Thoby, and 
entered into it; and that the manor of Hynton and the lands 
in Fobbing were an entire third part of ail the lands and tene- 
ments whereof William the ſon died ſeiſed. And that Tho. 
mas the ſon of William the ſon, and Thomas the ſon of the 
father, were dead without iſſue, by which Leonard entered 
into the manor of Thoby, and took to wife Mary Gedges, and 
died; Anthony his ſon aſſigned the faid manor of Thoby to 
the faid Mary for her dower, now the wife of Butler the plain- 
tiff. And that Thomas Delves, one of the defendants, by the 
command of Baker, the other of the defendants, entered, &c. 
And if the entry of the ſaid Delves were lawful, is the doub;; 
and the caſe in effect is ſuch: William ſeiſed of Thoby and 
4 Fobbing, and William and Elizabeth his wife ſeiſed of Hyn- 
ton, to them and to the heirs of their two bodies begotten, by 
| eſtate made to them, during the coverture, for the jointure 
of the wife; the reverſion to William in fee; Thoby amount. 
ing to the value of two parts, and Fobbing and Hynton to a 
full third part. Thoby and Hynton are held in capite ; Wil. 
liam by his will deviſed in writing Thoby to his wife for he: 
life, on condition that ſhe ſhould not take her former 
jointure, with divers remainders over, and died; the 
wife in pais refuſed her former jointure in Hynton. If the 
'will be good for the whole of 'Thoby, or but for a part. And 


A., bu uu, two queſtions were moved in this 05 1. Uf the refuſal 
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in pais ſhould deveſt the eſtate tail Which was veſted in 
the wife? 2. Admitting the refuſal in pais ſhould develt 
zit, if the refuſal ſhould have ſuch relation that the wil 
3 ſhould be good for the whole manor of Thoby by the ſtr 
(s) 32 H. ;. cap, tutes of (a) 32 & 34 H. 8. or ſhould be void for part? And 
2. 34 H. 8. cap. this caſe was argued in the King's Bench by Egerton, the 
Wy 1 lit: Queen's Solicitor, and Thomas Buckley for the plaint. and 
- 440 — 8 by Popham, the Queen's Attor. and Coke for the def. And 
Tt  - afterwards Mich. 33 & 34 Eliz. the caſe was argued by the 
(0) Poph, 88, court, 8 and Fenner and Clench argued for the plaint. and 
Moor 254. Wray C. J. and Gawdy for the defend. And afterwards, tht 
fame term, the caſe was argued by the counſel on boil 

_ Gdes in the Exchequer-chamb. before all the Juſtices of Eng. 
and Wray Chief Juſt told me, that Anderſon Ch. Juſt, of the 
Common Pleas, and Manwood Chief Baron did agree vit 
him: and afterwards Wray Ch. Juſt, the laſt day of Eaft! 
e teri 
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term 34 Eliz. died, who was a moſt reverend Judge, of pro- 


found and judicial knowledge, accompanied with a ready and 
ſingular capacity, grave and ſenſible elocution, and continual 
and admirable patience; and Sir Jo. Popham, the Queen's 


late Attorney- General, did ſucceed him. And afterwards, 


in Michaelmas term 34 & 35 Eliz. Sir Roger Man wood Chief 
Baron died, who was alſo a reverend Judge of great and ex- 
cellent knowledge in the Jaw, and accompanied with a ready 
invention and good elocution; and Sir William Periam, Knt. 


jate one of the Juſtices of the Common Pleas, ſucceeded him. 


And afterwards the caſe was oftentimes argued, as well in the 
Exchequer-chamber as at Serjeants Inn, before all the Juſtices 
of England and Barons of the Exchequer ; and after many 
conferences between themſelves, judgment was ordered to be 


entered for the defendant, which was done in the King's 


Bench accordingly; and in this cafe divers points were re- 
ſolved. | : ITY 8 | | 
- Firſt, that at the common law, if lands be given to huſ- 


band and wife in tail, or in fee, and the huſband dies, there 


the wife cannot deveſt the freehold out of her by any: verbal 


waver or diſagreement in pais. As if before any entry made 
| by her, ſhe ſaith that ſhe utterly waves and diſagrees to the 
ſaid eſtate, and will never take or accept thereof; yet the 


freehold remains in hen and ſhe may enter when ſhe pleaſes: 
ſo if before her entry, ſhe reciting her eſtate, had faid by word 
in pais that ſhe doth aſſent and agree to the faid eſtate, or 
| words tantamount, yet ſhe might afterwards wave it in a 
court of record; for a verbal aſſent and agreement in pats, 
as it was held by divers in ſuch caſe, is not of any effect in 


law; for the law doth more reſpect an act without words, 
than words without an act; and therefore if ſhe enters into 
the land and takes the profits, although ſhe faith nothing, it 


is a good agreement in law, for the law doth reſpect deeds ; 
| but words without an act are not in this caſe regarded in law, 


as it is adjudged in M. 34 E. 1. Avowry 232. that if a man 
takes a diſtreſs for one thing, yet when he comes into a 
court of record, he may avow for what thing he pleaſes ; 
a multo fortiori when a freehold is veſted in him it cannot 
be deveſted by bare words in pars ; and therewith agrees 17 
E. 3.6. & 17 Aſſ. where the hub. aliened his land, and took 
back an eſtate to him and his wife in tail, the huſband died, 


Poph. 89. 17 Af, 
F 3+ 4 Co. 5. 6. 


the lord of whom the land was held, by knights ſervice, 
ſuppoling the huſb, died ſole ſeiſed, by word aſſigned dower 
to the wife, which ſhe- accepted; yet it was adjudged that 
his refuſal of the eſtate of inheritance and acceptance 


— — 


ere 
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pf her dower in pais ſhould not deveſt the frechold out of ber 
13 R. 2. Joint- Alſo in 13 R. 2. Joint-tenancy; the cafe was, a charter of 
Rep. CA. 39. feoffment was made to four, and ſeiſin was delivered to thre 
1 n the name of all; and after the feiſm was given, the fourth 
came and ſaw the deed, and faid by word that he would hatt 

nothing in the land nor agree to the deed, but difagree ; and 

it was adjudged that this diſagreement by word in pars ſhoull 

not develt the freehold out of him. And Thorpe in 35 E. 

Ait. Difclaimer faith, that in fuch caſe the tenancy doth re. 

main in toto till. diſagreement in a court of record. Another 
reaſon was alledged, that a freehold ſhould not ſo eaſily be de. 
veſted by bare word in puis, to the end that the tenant to the 
pr ecipe ſhould be the better known: but as an act in pais may 
amount to an agreement, ſo an act in pais may amount to 
diſagreement, but that is always of one and the fame thing: 
2s if lord and tenant be, and the tenant by deed doth enfeoff 
the lord and a ſtranger, and makes livery to the ſtranger in 
the name of both; in this cafe, if the lord, by word, difagree 
to the eſtate, it is nothing worth; and on the other fide, if 
he enters into the Jand generally, and takes the profits, this 
àct will amount to an agreement to the feoffment z but if he 
enters into the land, and diſtrains for his ſeigniory, this act 
amounts to a diſagreement to the feoffment; and will devel 
65 3 Leon. 372. the freehold out of him; and therewith agrees 10 E. 4. 12. (0 
ro hog ee all the Juſtices : and yet in ſome caſe 4 claim by word will 
direct an entry to be an agreement to one eſtate, and a di- 

j agreement to another. As if lands be given to huſband and 
(e) 3 H. 8. wife in tail; and after the ſtat. of (c) 32 H. 8. the (d) huſband 
6% Boer 351, Aliens the land to the uſe of him and his heirs, and afterwark 
pl. 24. 8 Co. -2. deviſes it to his wife for liſe, and dies, the wife enters, claim- 
8 T 2 87. b. ing by word the eſtate for life; this is a good diſagreement to 
* 15 the eſtate of inheritance, and a good agreement to the eſtate 
Jac. 490. for life; and therewith —_ 18 Eliz. Dyer 351. b. for 
1 Brownl, 140. there is not any doubt of the tenant to the præcipe, and the 
| = overhang act and the words work together. But if the wife, before 
2 Rolle'sRep. 36. her entry, agrees by word to one eſtate, and diſagrees to the 
bs other, it is nothing worth; but if A. makes an obligation to 
B. and delivers it to C. to the uſe of B. this is the deed of 
Al. preſently : but if C. offers it to B. there B. may refuſe 
1 it in pats, and thereby the obligation will loſe its force, (but 
| 05. 4. Cg. perhaps in ſuch caſe A. in an action brought on this oblige 
1. 54, 637. tion cannot plead non eff füctum, (e) becauſe it was once 
| e wg his deed;) and therewith agrees Hil. 1 Eliz. Rot. 44% 
ef... in Tawe's (/) caſe, reported by Serjeant Bendloes, and by 
(F) N.Benl.75. the Lord Dyer, Hil. 1 Eliz. 167. The ſame law of a git 
Co, Ent. 145- of goods and chattels, if the deed be delivered to the ule 
_ 576 z of the donee, (g) the goods and chattels are in 19 


* 
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preſently, before notice or agreement; but the donee thiay | 
make refuſal in pais, and by that the property and intereſt will 
be deveſied, and ſuch diſagreement need not to be in a court | 
of record. Note, reader, by this reſolution you will not be 
drawn to error by certain opinions delivered by the way, with- 
out premeditation, in 7 E. 4. 7. a. b. & 19. b. 8 E. 4. 29. a. ; 
Py 7. 13 (a) 39H. 9 44: p. ad 00 Wow aw... (a) Fitz, 8 
Secondly, it was reſolved, that though the eſtate js created leaſe 17, 54. . , ue. 
by limitation of uſe, by limitation 5 0 after the 7 of 5 = EE row : 
H. 8. which ſtatute hath transferred the uſe into poſſeſſion, 3. Br. Fein $0 
for ſo is the uſual pleading de uſibas in poſſeſſionem transferændis, 8 
and although an () uſe might have been waved by word in (5) 6 Co. 34. a, 
pais before the ſaid ſtat. yet now the ſtatute doth incorporate e 
the uſe and poſſeſſion of the land, and hath coupled them to- 
gether with an indiſſoluble conjunction, and therefore no 
more than an eſtate created by 1 ee gift, or grant can 
be waved in pais, no more can ſuch eſtate created by limita- 
tion of uſe: which matter, on theſe words of the ſaid act, 
(in ſuch manner, form, and condition) is well and at large ex- 3 
pleined and reſolved in (e) Dillon and Frein's caſe, and in (d) (e) 5 Co. 120, 
Coxbet's caſe: and therefore it was reſolved in this caſe at bar, 1 wy 
the refuſal in (e) pais to have the manor of Hynton, and the Jenk. Cent.276, 
entry and agreement to the manor of Thoby was a good a- (4) 1 Co 83. b. 
greement to one, and a refuſal to the other, and thereby the p34 1. 5 
inheritance was deveſted, and that by force of the ſtatute of 2 And: 134 | 
27 H. 8. Cap. 10. verſus finem, concerning jointures of wives; ( Poph. 88, "I 
by which it is provided, © That if any wife ſhall have any ma- — 84. 
7 nors, &c. unto her given, or aſſured, after marriage, for © 
1 term of her life, &c. that then ſuch wife, over-living her 
8 huſband, ſhall and may at her liberty, after the death of 
: her ſaid huſband, refuſe to have, and take the lands, &c. 
2 and to have, demand, and take her dower ; any thing in 
« this act tothe contrary notwithſtanding.” By which words 
it was unanimouſly agreed by all the Juſtices and Barons of 
the Exchequer, that the wife might refuſe ) her jointure in 7+) 4 Co. 3.4. 
255 and be endowed.by conſent in pats, or by wit of dower. Laar. 298 b. 
: 1 agrees (g) Whorewood's caſe, 38 fl. 8. Dyer F Dr 6h. 
The third point, and the great doubt of t e caſe was n 53, ab, „ 4 
2 branch of the ſtat. ot (h) * 35 H. 8. 8 2 (b) Co. Lit. 76e. 
di is enacted, that the aft of 32 FI. g. of wills, ſhall,be ex- 6 Cs, 55. b yd e 
a expounded, and taken, as hereaſter enſueth, that is to =. b. x Surf. 36. 5 
109 That the King ſhall have and take for his full third N 
ps 7 of all ſuch manors, lands, Sc. whereunto he is or 
ſhall be entitled by the faid former act, and by ties 
Preſent act, ſuch manors, lands, and tenements, as ſnhall 


ES WEIDED..._ © 
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de by any means deſcend, or come by deſcent, as well of 
| « eſtate of inheritance in fee - tail as fee · ſimple, or in fee tal 

4 only, &c. immediately after the death of the ſame. deviſor 
« gr owner thereof. And that the will, &c. ſhall ſtand 
4 and effectual in the law, albeit the ſame will, &c. be had 
<& and made of all his fee ſimple lands, &c. or of the more 
« part thereof.” And if in this caſe the refuſal of Hynton 
hath ſuch relation or operation in law, that now on the mat. 
ter, Hynton and Fobbing do deſcend immediately after the 
death of the deviſor ? And it was ſtrongly objected, that noy 
on the matter Hynton and Fobbing do defcend immediately 
after the death of the deviſor, within the intention and meay- 
ing of the faid branch of the act of 34 & 35 H. 8. and chat ſp 
divers reaſons and cauſes. © | „„ ny La as, 


cali none} «Am 


fa) Poph. 89. - 1. Becauſe this caſe doth conſiſt on (a) conſtruction of 1 
1 _ 200 act of parliament, and of a will or teſtament, both which are 
1 n. . 


1 Co. 85. bb Always conſtrued and expounded according to the intent and 

3 Co. 20. b. meaning of the parties thereto, and not by any ſtrict or ſtrain- 
- 2 en oo Tn nn RR og rs] omg. 

2. This refuſal ſhall have ſuch relation and operation in law, 

that now on the matter Hynton immediately deſcends, and 

- no ab znitio the huſband was ſole ſeiſed of the manor of 

| Hynton. And many caſes were put on the general ground 

of relations. But 1 will report thoſe only, which I conceive 

 _______ to be moſt material. It was ſaid, that of a joint eſtate a vo- 

5/1 Ander. mam ſhall not be endowed : but if (4) lands be given to hul- 

350%/ band and wife, and the heirs of the huſband, or the heirs of 

= their two bodies, or to their heirs, and afterwards the huſband 

dies; now if ſhe will wave and refuſe the joint eſtate, the 

wife may bring her writ of dower, and thereby, in judgment 

of law, the huſband ſhall be ſaid ſole ſeiſed ab initio; for 

otherwiſe the wiſe cannot be endowed, and yet in truth the 

'huſband and wife were joint-tenants during all the coverture; 

but now the - refuſal ſhall have ſuch relation, that in judg- 

ment of law the huſband was ab initio ſole ſeiſed: and there- 

| (e) 3 Leon.272, with agrees the book in (c) 11 E. 3. tit. Dower 63. where the 

Pes. a3.b. Caſe was, lord and tenant of a houſe held by homage and 10s 
Perk. 29. b. | | | SF 

ect. 352. rent, the tenant enfeoffed W. the lord granted the ſeigniory 

8c hufband and wife in tail, W. attorned, the huſband died, 

the ſeigniory ſurvived to the wife, and ſhe brought a wit 

olf dower, in bar of which the lord pleaded acceptance 

ol homage, by which it was admitted, that the writ of 

(A) co. Ent. dower did lie. In an action of waſte brought by Rob. (4) 

ies Arno Thetford againſt Andrew Thetford, Paſch. 28 Eliz. Rot. 12. 

| : 5 3 in the Common Pleas, the plaintiff counted that J. A, gave to 

| 2 Leon, 20. John Thetford and Thomaſin his wife, and to the heirs of 

1 Lane 7. their bodies, (whoſe heir the plaintiff is) and that John and 

| Thomaſin, 3 & 4 Phil, & M. made a dgmile to the 9 
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for 21 years and that the donees were dead, and that the 
plainti was heir in tail, and that the deſendant had done 
waſte : the defendant pleaded quod predie? Fohannes & Thimas © 
na non dimiſer, &c., on which they were at iſſue: the jury © / 
found; that the ſaid John and Thomaſin; by their deed indent- 
ed, made the leaſe to the defend, for 21 years; ut ſupra, and 
that John died, and after his death Thomaſin entered and diſ. 
agreed to the ſaid leaſe; and whether the iſſue was found for 
the plaintiff, for as much as it was found that both made the 
Jeaſe, as the plaintiff had counted, which was the point of the 
iſſue; or whether it was found for the defendant by matter ex 
þ1ft facto, that is to ſay, by the diſagreement of the wife, was 
the queſtion Aa Var . ee er Diane 
Ahd after great conſideration, and many arguments at the 
as and bench, the Juſtices of the Common Pleas gave judg- 
ment for the defendant ; for now by the diſagreement of the 
wife, in judgment of law it was the leaſe of the huſband only; 
and yet in truth, during the life of the huſband, it was the 
leaſe of both, as it appears by 7 H. 4. 13. in Waſt. 3H. 6. 
53. (a) in Waſt, 22 H. 6. 24. (5) But now by the diſagree- (aj Br. Leafe 77. 
ment ſubſequent, and by relation and operation of law, it was 3. Br. Baron 
ab initio the leaſe of the huſband only ; for if it ab initio had _ Oo 4 45, 
not been the leaſe of the huſband only, the iſſue had been Pitz. Waſte 36. 
found for the plaintiff: and the caſe of Whorewood 38 H. 8. Br. Watte 120. 
Dyer 61. b. was ſtrongly urged, where the caſe was, that W. 65 — 4 oo 
Whorewood, the King's late Attorney-General, being ſeiſed Page "Rag 
of the inheritance of lands of the value of 6301. in which the 
wife was a joint purchaſor with her huſband of 601. by his 
laſt will in writing declared, that his wife ſhould have, during 
her life, the third part of all his lands and tenements, with 
the ſaid lands which ſhe had in jointure, the ſaid part to 
be aſſigned by his executors, and died; the wife refuſed 
her jointure, and demanded a third part of. the whole land, 
that is to ſay, 1201. as 4 legacy, and 80 l. per annum as a 
third part of the reſidue; for her dower. And it was order- 
ed and decreed in the court of wards, that ſhe ſhould have 
her legacy, ſcil. the third part of the whole; by which it 
appears, that the refuſal of the wife ſhould have relation 
ab initio to make the huſband ſole ſeiſed of the whole, or 
otherwiſe the ſaid deviſe could not extend to that whereof 
ſhe was before jointly ſeiſed. And ſo in the cafe at bar, the 
refuſal of the wife hath ſuch relation and operation in 
Jaw, that now on the matter the huſband was ab initio ſole 
ſeiſed of the manor of Hynton, and by conſequence the ſame . 
doth deſcend after the death of the huſband ;, and Io the 
deviſe of the whole manor of Thoby good and effectual in 
law; for now it is tantamount as if the uſe had been limit- 
ed only to William, and to his heirs on the body of Eliza- 
beth begotten z and where the ſtatute of 34 H. 8. ſpeaks of 
| 24 DT” a de · 


Fr 


5  Borrrk and BAK EAS Cafe, Patrih, 
x deſcent immediately after the deceaſe, & c. hat is true, fornow 
upon the matter the manor of Hynton deſcended immediately; 
for now the impediment, that is to ſay, the eſtate of the wife, 
is removed ab initids; and yet it was faid, that this word (inthe 
diately) ſhould not have ſuch a ſtrict conſtruction, that | 
pughtto be made in ipſo articulo termporis, but would be ſatisfied 
if it be made in convenient time: as in 18 E. 4. 22. a man i 
bdoundd to make an obligation immediately, yet he ſhall have 
convenient time to make it ? Hut it was anſwered and reſolved, 
+ © that the fail refuſal in the caſe at bar, ſhould not have ſuch 
relation or operation in law, that the deviſe ſhould be good for 
the whole minor of Thoby, and that for two general cauſes; 
1. Upon the reaſon of the common law, and 2. upon the 
| ftatutes of 32 &.34 H. 8. As to the firſt it was reſolved, that 
Finch's Law, relation is a fiction of law, (Got) to make a nullity of a thing 
66, 25 ide, (to > certain intent) Which in ref bel itate bad feat 
a  * and the rather for neceſſity, ut res magis valeat quam pereit : 
(a) Antes 27, b. and. therefore in the ſaid cſe of dower in (a) 11 E. 3. to this 


| 


agg 272. intent, that the wife ſhould have dower, which it is not pol. 
352. 87 ſible for her to have, unleſs her refuſal ſhould have relation ab 


initio; for this cauſe, and for neceſſity, the law will make 1 
| ; Hullity of it; but as to any other collateral intent, the law 
7 0. will not make any hulfity thereof; as if a man makes à gift i 

2 *-  tailtohuſhand and wife, and afterward grants the reverſion 
| 33 of the lands and tenements which the huſpand and wife hold 
in tail, and afterwards the huſband dies, and the wife to have 
her dower, waves and difaprees to the eſtate-tail; now, as to 
ber, there is a nulſity of the eſtate ab initis; and to ſuch in- 
tent the law feigns that the eſtate was made only to the hul- | 
band; but as to the grant of the reverſion, which is a colla- 

teral dc, the refuſal fal not have any ſuch relation, for ſhe 

may be endowed although that act ſtand, and fo no neceſſity; 
and therefore, without neceflity, ut Fes magis valeat, the law , 

Ke abet will not feign any nullity but in deſtruction of a_Jawful 0 
2 00. 2.9). | ate yelted, the law will never make any fiction. 80 in the / 

Eo * caſe at bar, for the manor of Hynton on y, the law will make 

1 ſuch a fiction; but for the manor of Thoby, which is a colla- 

(3) Godb. 317. teral thing, no ſuch fiction ſhall be made; for (6) relatio . 

| Fictio juris, & eft Tntenta ad unum, and that was the firſt reaſon, 
le) Antea 27. a. And as to (c) Whorewood's caſe, it was faid, that the decree 

Dyer 62 1. 217. Was made by agreement, as it appears by the ſaid caſe ; and 

enen bn zu. the ſcope of the caſe was, that ſhe would have the third pait | 
as a legacy, and her dower alſo; and, by agreement, ſhe 
took compoſition for the whole: and it doth not appear by the 
ſaid caſe, whether the wife were joint purchaſor for life, in 
5 tail, or in fee, nor whether any part of the land were held in 
capite, or by knights fertige. The 


The ſecond reafon was, that relations in many caſes ſhall x, 
help acts in law, as in the caſe of (a) Dower, 8&c: but ſhatl (4) Co. Lit, 
hever help acts of the parties; chat is to ſay, to make void acts gs 4%; 

x the parties pood, by refation, or ficti of law; and thEfe- F. . Avowry 
fore if a man enfeoffs an infant, or a feme covert, and after- 206. x 
wards gives or grants or deviſes the land, or any other thing 
dut of the land to another, and afterwards the infant or the 
huſband diſagrees, that without queſtion ſhall have relation 
between the parties ab initio, to this intent, that che infant or 
huſband ſhall not be charged in damages, or receive any pre- 
judice; but as to the void grant or deviſe of the party, it ſhall 
never make the void grant, gift, or deviſe, good. Alſo if one 
demiſes land to one by deed for life, the remainder to the Kin 
in fee, and the King grants the remainder over in fee, an 5 
aſter wards the deed is enrolled; in this caſe the () enrolment (3) Fitz, Feoff- 
| ſhall have relation for neceſſity, and ut res magis valeat, that * | 
| the remainder quaſi ab initio thall paſs by fiction of law; for Plows, 31. b. 
otherwiſe it would never paſs; and therefore, to this intent art 31. a. 
| only, it mall have relation: but to make the patent (which was — 5 
void at the time of the grant) gvod, it ſhall have no relation. Godb. 218. 
80 if a diſfeiſor makes a feoffment in fee hy deed to A. and B. 2 And. 161: 
and makes livery to A. in the name of both, and afterwards 4 hes 
A. dies, in this'cafe B. to diſcharge himſelf of damages, may 57. 2 Rolzid's 
refuſe it, as hath been ſaid, and it ſhall have relation ab initio 399, 4%%/ꝙ%è7 r 
as to diſcharge him of damages; but to make any leaſe, gift, * 52) 555 
or grant, or deviſe, or any other act of the party good, it ſhall Skin. 74, 74. 
tt have relation. 88 e els e 
And it was 'faid, that as relations ſhall extend only to the 
ſame thing, and to one and the fame intent, ſo they mall ex 
tend only between the ſame parties, and ſhall never beiſtrain, . 
el to the prejudice of a (e) third'perfon who is not party, or 0 Co. Lit, | 
privy to the faid act. And therefore if a man makes a feoff. 150+ a. 310. b. 
ment of a manor by deed, or (d) without deed, and long time wg 5 
after the livery the tenants attorn to the feoffee, in this caſe 5 2 Rolle 1 r. 
| the attornment for neceſſity, and ut res magis vaient, fhall have 20 H. 6. 7. 4. 
relation by fiction of law to paſs ab initio, for otherwiſe the 
can never paſs. And if they ſhould not paſe (e) 46 initio by a (e) co. Lit. 
fiction of law, they would not be parcel of the manor aceord- 310. b. 202. b. 
| Ing to the intent and purpoſe of che feoffment, if they ſhould — 

Pals at ſeveral times: but yet this relation fhall not (/) (F) Co. Lit. 
charge the tenants for the-arrearages in the mean time: ſo if 310. b. 22. b. 
| keoffee upon condition, grants a _rent-charge out of the 73 Ba. 5 
land, and afterwards the granitee brings a writ of annut- 18 2 $/ 
, now ab initio it was an annuity between the gtantor Vet dla. ert 7: 

and grantee; but as to the feoffor, who by the grant | 2 
Was entitled to enter for che condition broken, it ſhall not 
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(2) Fitz. Age 
58. 1 Rolle's 
143, 144, 143. 
9 Co. 85. a, 


: 
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have ariy. relation to his prejudice. So it is adjudged in (a) 


30 E. 3. 17. in a dum fuit infra ætatem againſt Richard Spel. 
low, the tenant ſaid, that his father was ſeiſed, and died ſeiſed, 
and prayed his age; the demandant counter-pleaded the age, 
becauſe his father and he himſelf were jointly enfeoffed, and t 


the heirs of the father: and it was adjudged, that he ſhould 


not have his age; for although this refuſal ſhould have relation 


as to himſelf, yet, as to the demandant, who is a ſtranger, it 


| ſhould not have relation to delay his action, when in truth he 


had the freehold by purchaſe. Further, it was ſaid, that no 
relation ſhall make that tortious which was lawful ; for, as it 


| hath been ſaid, relations are fiftions in Taw, which will never 


— —. 


—— 


do wrong: upon all which matter it was concluded; that this 
refuſal ſhould have relation only as to the manor of Hynton, 


and not as to the manor of Thoby, and to the intent only that 


the wife ſhould not be prejudiced for any thing concerning the 


manor of Hynton ; and this relation doth not prejudice the 
heir, who is a third perſon, upon whom, by the death of the 
deviſor, part of the manor of Thoby did deſcend; and it wil 
not deveſt that which the law by deſcent had lawfully veſted 


by the death of the deviſor in the manor of Thoby : but as the F 


) Poſtea 34. a. 
4 Co. 61. b. 
6 Co. 76 a. 
Poſtea 32. a. 


will took effect at the time of his death, it ſhall remain; for 
(b) omne teſtamentum morte conſummatum eſt ; and the refuſal of 
the wife, as to the manor of Hynton, cannot make the deviſe 
as to the third part of the manor of Thoby good, which ws 


void when the deviſe took effect, ſcil. at the time of the death 


of the deviſoo. | | „ 
Note, reader, not only in this caſe of relation, which is a 


fiction of law, but alſo in all. other ſictions of law, they are 


to certain reſpects and purpoſes, and extend only to certain 


perſons. As the law ſuppoſes, that the vouchee is tenant of 


the land, whereas in truth he is not, but that is as to the de- 


5 (c) Hob. 25%, 
1 Co. 87. b. 
8 Co. 151. b. 
Lit. ſect. 455 


491. 
10 Co. 48. b. | 
| Co. Lit. 265. b. 
9 H. 7. 26. a. 
7 E. 4. 13. b. 
2 Rolle's Rep. 


72 . 

(d) Co. Lit. 

269. a. 270. a. 

Hob. 337. 

2 Rolle's Rep. 
22, 417, 429. 
odb. 313, 314. 

10 Co. 48. b. 


1 Jones 73. 


mandant himſelf, and to enable him to do all things as to the 


demandant, and which the demandant may do to him; and 
therefore a fine levied by the vouchee to the demandant, or a 
fine or releaſe from the demandant to the (c) vouchee, is good; 
but a fine. levied by the vouchee to a ſtranger, or a 
releaſe made to him by a ſtranger is void, and therewith. 
agrees 7 E. 4. 13. b. ſo if the tenant, hanging a precipe againſt 
him, makes a feoffment as to the demandant, the law doth ſup- 
poſe him tenant of the land, and he ſhall plead all pleas which 


the tenant of the land may plead; but in rei veritate the 


feoffee is tenant of the land as to all ftrangers: ſo if (4) done? 
in tail makes a feoffment in fee, in rei veritate the donee bath] 
neque jus in re, negue jus ad rem, and yet the donor may extin · 
guiſh or diminiſh his rent by releaſe or confirmation made 10 


him; as it is agreed 14 H. 4. 38. a. b. 1 H. 5. Grants 43 


part III. 


make any fiction, but for neceſſity, and in avoidance of a mif- | 
chief; for if the vouchee ſhould not be tenant as to the de- 


upon his own ſhewing, the reverſion, to which the rent is 


| incident, would be deveſted out of him by the feoffment, and 


wks yrs to the ſtatutes of 32 & 34 H. 8. it was reſolved, 
that after 


« ſimple of any manors holden in chief, &c. ſhalt have full 


0 the Court of Wards. 


in all which caſes, and other the Uke, the law will never 


mandant, or that the tenant after the feoffment ſhould not be, 


zs to the demandant, tenant of the land, the demandant in 


the one caſe and the other could never have the eſſect of his 
ſuit, but would be for ever delayed; and in the latter caſe, 
notwithſtanding the feoffment, the donee ſhall remain tenant 
as to him, and of neceſſity he ſhall (a) avow for his rent upon 


(a) Hob. 337- 
him, for he cannot avow upon the diſcontinuee, for then 


Co, Lit. 269. 4. 
Cro. Car, 428, 
430. Plow. * 
a 48 E. 3. | 
by conſequence he cannot maintain his avowry for the rent; 
and therefore for neceſſity he ſhall avow upon the donee ; and 


bis feoffment, which is his own act, and by which wrong is 


done, ſhall not avail him to bar the donor of his rent, for a Co. Lit. a a, 
man ſhall never take benefit of his own 8 and that is b. 78. 4. 

o this point) as it ſeems to me the better opinion of the 
— point) 0p A. 2 | 

the ſtatute of 27 H. 8. and before the ſtatute of 32 5 

H. 8. the manor of Thoby was not deviſeable; and becauſe 
the ſaid Will. Barners the deviſor had not followed the power 
and authority 6 which the ſtatute of 32 H. 8. and the ſtatute 
of 34 H. 8. which explains it) gave him, it was reſolved, 
that the will was void for part of the manor of Thoby. And 
that was collected on four parts of the faid acts, the effect of 8 


which J have abridged as follows. 


The firſt branch of the act of 34 H. 8. 


&® 1, That all and every perſon, having a ſole eſtate in fee- The firſt 


Branch of the 
** and free liberty, power and authority, to give or diſpoſe, ered oe 155 
« by his laſt will in writing, as much as in-him of right, as 
much of, &c. as ſhall amount to the full and clear yourly : 
* value of two parts in three parts to be divided. 

The ſecond branch. 

« 2. The fame diviſion to be ſet out by the deviſor, owner, The ſecond 

or in default thereof, by common to be granted out tot * 


| The third branch. | | 

« 3 And that the King ſhall take for his ſull third part, ſuch 
o manors, &c. of eſtate of inheritance, as well in fee-tail as 
© in fee- ſimple, as ſhall deſcend, or come by deſcent, &C. 


The third 
Branch, 


I immediately after the death of ſuch deviſor. 


The fourth branch. 


1 . And in caſe the manors, &c. which ſhall nee The fourth 


aſter his death deſcend, &c ſhall not extend to the value of Branch. 


a full 3d part, the King may take, &c. to make up, &. 
And on theſe four parts it was concluded for divers notable 
teaſons, 


BorrER and Bax En's Caſe,” _ . 


* 


Butts and Barzr's Caſe; Part It 
reaſons, that the deviſor had not power to deviſe the whole 
manor of Thoby by force of the ſaid ſtatutes : and to this put. 

poſe four reaſons were collected on the ſaid firſt branch. 
i t. Firſt, on this word (having) ; and therefore if it be aſked; 
Rep. 8 quis poteft legare ? the makers of the act anſwer, every perſon 
_ 32% 0239 ec. having manors, &cc. ſo that it is not faid every perſon gene. 
rally, but every perſon having, &c. And this word (having 
_ Imports two things, ſcil. ownerſhip, and time of ownerſhip, 
for he ought to have the land at the time of the making of his 
will, and the ſtatute gives ſuch perſon having, &c. authoriy 
to deviſe two parts of his lands which he hath, and more he 
cannot deviſe; for his authority doth not extend to more: and 
in our caſe the deviſor had not the manor of Hynton, for he 
and his wife were joint-tenants of it during the covertute, 
between whom are no moieties: ſo that he and his wife hat 
it, but he himſelf had it not; and he is not owner thereof, 
nor is it to be accounted any of his lands: and every deviſot 
ought to be a perſon having, &c. at the time of the making 
his will within the purview of this act. This appears 4 N 6 
(9% Co, By, Phil. & M. Dyer 158. A man (a) ſeiſed in fee of land of 
N ſocage tenure aſſured it to bis wife in jointure, anno 32 H. 8. 
76.4. 2 Brownl, and eight years after, in 2 E. 6. he purchaſed lands in fee, 
Tos. Co. Lit. held in capite, in knight's ſervice, and of two parts thereof 
. made his will, and died, his heir within age; and it was re- 
ſolved, that the Queen ſhould not have any part of the jointure 
of the wife, and that by force of theſe words in the act of ex- 
planation of 34 H. 8. and having no lands holden by knight's 
ſervice, becauſe he was not a perſon having any lands held of 
the K. by knight's fervice in tap1te, at the time of the jointure 
CRE made. It was reſolved on the ſame reaſon, in the Court oſ 
n Wards, and in Trinit. 29 Eliz. (5) Carre's caſe was reſolved 
2 Rol. Rep, 361, by the Chief Juſtices Wray and Anderſon, on conference with 
Godb. 309, 425- divers other Juſtices, and the caſe was ſuch : King E. 6. b 
<= 2 Brownl. hig letters patent, granted the manor of Congreſpury to C. 
2 Owen, in fee-farm, to hold of the manor of Eaſt Greenwich 
nin ſocage; and rendering the annual rent of 95 1. per ann. And 
afterwards Queen Mary, in the firſt year of her reign, granted 
divers manors, which came to the crown by the attainder of 
Margaret Counteſs of Saliſbury, and alſo 54 J. per ann. parcel 
of the ſaid rent of 951. to Francis Earl of Huntington, and 
Katharine his wife, and to the heirs males of the body of 
the ſaid Katharine, the remainder to Winifred Haſtings, in 
| tail, to hold in focage; the reverſion of the fee being in the 
crown: and afterwards Ring Philip and Queen Mary recit. 
ing the ſaid grant made by the ſame Queen, as to the fail 
rent, granted the reverſion of the ſaid rent to the 
 faid Earl of Huntington and Katharine his wiſe, and to the 
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Part, III. Borrzx and BAK ERS Caſe; 31 
of a knight's fee; and afterwards G. Owen being ſeiſed of ge 
the manor of Congreſbury, purchaſed the ſaid rent of 54 l. per 

ann. by which it was extinct; and afterwards G. Owen died 


in fee, who by his will in writing deviſed it to divers perſons 
for payment of his debts, and died, his heir of full age; and 
anhough the ſaid rent was extinct between the parties, yet it 

| was faid that in conbderation of law, it was in being as to the 
King, for the benefit of bis tenure: as in 26 Aff. there the 


King was ſeized of the honour of (a) Pikering, and granted (a) 26 Aff. 60. 
the bailiwick thereof in fee, rendering rent, and afterwards 5 Co. 79: a. 
granted the honour over to another, and afterwards the baily lacidens 17. 
| 5 his office of bailrwick, whereof the patentee took ad- Br: Patents 38. 
vantage, whereby it was utterly void: but as to the King for 
the preſervation of the rent, it had continuance: 11 fl. 7. 0 (6) 11H. 3. 12. 
a meſnalty deſcends to the tenant paravail; and although Bl, Pete gy. 
it be extinct, yet the lord paramount ſhall have the Br Gard. 12.3, 
ward. 31 E. 3. (c) tit. Aﬀets, a rent extinct ſhall be aſſets, (e). 31 Ed. 3. 
10 E. 3. Mortmain 17, 38 Aff 17. (% F. N. B. 223. Arent fit. 3. b. 
extinct by releaſe to an Abbat, is mortmain; yet it was re- (4) 7 N. B. 223. 
ſolved, and ſo deereed, that the deviſe was good for all the J. 7 Co. 38. a. 
land in reſpect of this word (having) ; for Richard Owen was 
not a perſon having the rent at the time of the making of his Vide infra, 
will, but he was a perſon having the. manor, and therefore he | 
might deviſe it; and foraſmuch as it was held in ſocage, the 
deviſe was good in toto; and that was the reaſon of the Lord 3 
Dyer in Bret's caſe, Plow. (e) Com. That the deviſe there in () Plow. 344. b. 
the principal caſe, was not good, becauſe the deviſor had not Rer. Q. A. 122, 
the land at the time of the deviſe, and grounded his reaſon on 3 K.. | 
this word (having.) And Wray Chief Juſtice, in his argu-̃ 
ment (which was the laſt argum. that ever he made) held that 
this word (having) imports, that the deviſor ought to Rep. QA. 106 
have the land, either at the time of the making of his will, or 2, 
at the publication thereof, which amounts in law to a making. 


And that the ſtatute of 34 H. 8. which is but an act af ( 41 (f) 8 Co. 162. b. 
explanation of the act of 32 H. 8. ſhould not be conſtrued by Cr. Car. 34 b. 


any ſtrained ſenſe againſt the letter of the act; for if any ex- 
poſition ſhould be made againſt the direct letter of the expaſi- 
tion made by parliament, there would be no end of ex- 
pounding; and therefore he ſaid he had not ſeen any ; 
cale adjudged, that the act of 34 bath been inter- 3 
preted againſt the (g) letter by other conſtruction than (g) Poſt. 34. b. 


the makers of the act have mate; and therefore he ſaid, 10 Co. 83. a. 
that if a man (+) hath tands held in capite of the yearly (3) Dy. 366. pl. 
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72 Dyer 366. 
pl. 38. 
1 Keb. 97. 


83. 4. 
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that he may deviſe all the land held in capite, for that is with. 


249 6 06 $6; 
1 the deviſe be good for all the lands held in capite, yet the 


quires, by force of the ſavings of the ſaid acts: for if in ſuch 

' _ _ Caſes the tenant by act executed had conveyed all the land held 

in capite, to the uſe of his wife, or for the preferment of any 
of his children, or for payment of his debts, in this caſe the 
heir ſhall ſue livery for one acre of land held in capite and jet 
none of the land held in capzte deſcended to the heir: and ſo 

(e] Swinb..28. 

tdttgßhrop's caſe, 20 Eliz. | 5 53 
And he fajd, that two things are requiſite to the perfec- 


(4) 4 Co. 4. a. 


Skin. 72. 


en 68. a. 

; . low, 343+ b. 

, Jenk. Cent. 115. 
Allen 54. 


dies, yet it is a good will to J. 8. But if he commands one 
to make his will, and to deviſe W. acre to J. S. and his heirs 


beginning nor the end of, the will was full or perfect; 


Fl 


o "4 


ſ 


opinion of the Juſtices of the Common Pleas conceived e 


was becauſe if the deviſe ſhould be good for all the land held 
caſe have neither wardſhip, nor primer ſeiſin, becauſe the 
heir had not any land held in capite, whereof he could ſue 
_ livery, for only the land in ſocage deſcended to him. And 
therefore the Judges there ſaid, that if the deviſe ſhould be 


writing, and that is initium; and the death of the deviſor, that 


fore if one commands another to make his will, and thereby 


and his heirs, and he writes the deviſe to J. S. in the lite 


and before he writes the condition, the deviſor dies; this de- 
viſe is void ; for in the one caſe the deviſes are ſeveral and diſ- 
tinct, and in ſuch cafe the deviſe to J. S. is full and perfect; 
but in the latter caſe the deviſe is not full, but maimed and im- 


writing, and fo initium in ſuch caſe non fuit pen. 


Fr death of the deviſor, he 


Bortzr and Bazzx's Cafe. Part Il 


in the expreſs words of the act, and therefore he denied the 
improviſd, in 21 Eliz: (a) Dyer 366. n 
Note reader, the reaſon of ſuch opinion (as T conceiye 


. . T9 — 


in capite, the King, as it ſeems prime facie, would in ſuch 


= A 


good ſor all the land held in capite, the ſtatutes of 32 & 34 H.8, 
would be fruſtrated and defrauded. But as I conceive, the 
opinion of (b) Wray, Chief Juſtice, is good law; for although 


a as Oat © YON. - 


ueen ſhall have wardſhip or primer ſeiſin, as the caſe re. 


it was reſolved and decreed in the court of Wards, in (c) Cal- 


tion of a will by which land ſhall paſs; that is to ſay, (4) the 


is fints vel conſummatio; he ſaid, that the initium ought to be 
plenum & perfeftum, or otherwiſe it is worth nought : and there- 


to deviſe W. acre to J. S. and his heirs, and B. acre to J. N. 


of the deviſor, and before the other is written, the deviſor 


upon condition, and he writes the deviſe to J. S. and his heirs, 


perfect, for the whole deviſe as to J. S. was not fully put in 
So it was reſolved in the caſe at bar, that neither the 


for at the time of the writing of it, and at the time of 
* not power in reſpect 
the joint eſtate in Hynton to diſpoſe of the manor of TW 


Part III. BorT ER and BAkER's Caſe, | 32 


The ſecond reaſon out of the firſt branch was on the word 8 
( ſole); for the teſtator ought to have a ſole eſtate, as well in 

the land which he leaves to deſcend to the heir, as in the land 
| which he deviſes: but in the caſe at bar, the deviſor neither at 
the time of the making of his will, nor at the time of his 
death, had any ſole eſtate in the manor of Hynton, which he 
did intend ſhould deſcend to his heir, but he had a joint eſtate 
in tail with, his wife, and the wife had not any power to ny 
agree during the coverture ; but her time of difagreement} , | 
came after the death of her huſband, as it is held 19 Eliz 
Dyer (0) 358. fo that without queſtion the deyiſor had ngt a (5) Dyer 358. 
ſole eſtate in the manor of Hynton, neither at the time of Pl. 49: _— 
Making of his will, nor at the time of his death; and there. 285. 1 85 
ide att 15 e bur wo gains * 
of the reſidue, that is to ſay, whereof he was ſole ſeiſed, 
either at the time of the making of his will, or at leaſt of his 
P 8 „ I | 

"The third reaſon on the firſt branch was upon theſe words 3. 
& (all have full and free liberty, power and authority, by 
« will, to deviſe or diſpoſe of two parts of the ſaid manors ;”) 
by which words it appears, that the intent of the makers of 
the act was, to give liberty and authority to the party (who 
peradventure had not time to make diſpoſition by act execut- 
ed in his life) to deviſe it by his will: but without queſtion, 
that which he (c) cannot diſpoſe of by any act in his life, ſhall (c) 1 Co. 85. b. 
not be taken for any of his manors, &c. whereof he may deviſe + 
two parts by authority given him by this ſtatute: but here in 
| ourcaſe, the deviſor by reaſon of his individed eſtate with his 

wife, cannot make any diſpoſition of the manor of Hynton, 
but only during the coverture. „ A 
Ihe fourth reaſon on the firſt branch, on conſideration of 4. 
both ſtatutes, the deviſor had liberty to deviſe two parts of the 
clear yearly value, and the third part of the clear yearly. value 
is ſaved to the K. &c. In which it was noted, that the words 
as to two parts, and as to the third patt,. are all one as to the 
clear yearly valie ; ſo that it appears fully by the letter and in- 
tention of the act, that the King ſhould have equal and equal 
benefit for his third part, as the deviſee ſhould have for his 
two parts; yea, the ſtatute adds more ſpecial words for the 
Value of the third part, than for the two parts; for he 


Borrzz aud BaxEB“s Caſe, Part Il. 


mall have the clear yearly value of the third part, wichon 

any diminution, &c. or fübtraction of the third part of the 

full, &c. profits thereof, as the words of 32 H. 8. are. But 

in our caſe, the King will not have equal benefit; yea, the 

King will be in a worſe caſe, for the deviſce will have his two 

parts abſolutely, and the King will have but a poſſibility fo 

his third part, and that will depend upon the will of the wife, 

whoſe will and pleaſure is not reſtrained to any time, fo that 

- againſt the expreſs letter and intent of the acts, and againf 

all reaſon, the deviſee will have two parts preſently of the 

clear yearly value, and the King will not have the poſſeſſion 

of Hynton, but will have a pollihilley to have it, if the wife | 

. will difagree, and that would be an injurious and unequal 
(/2 Co.25: b. gonſtruction; for Cato ſaith, (a) ip/ee elenim leges cupiunt u | 
8 Co. 152, . Jure regantur; and this very ſtatute hath been fo conſtrued, 
9. Co. 123. b. that equity and equality ſhall þe obſerved, and inequality a- 
De. Lin 104.2, voided, 35 H. 8. tit, Teſtaments, Br. 19. If (5) a man holds 


B boy 8 three manors of three ſeveral lords by knight's ſervice, he can- 


E a | 7 . | 2 
909 Co. 133. b · not deviſe two manors leaving the third, Or that would not be |, 
4 25, b. equal to the two other lords, but two parts of each manor, ˖ 
> Bold. 15. Br. And on theſe words (clear yearly value) it was ſaid, that that WY » 
N. C. 275, Of inheritances which are not of any annual value, ſome are Ne 

deviſeable, and ſome are not deviſable within this ſtatute. 1 
(e ro Co. 81. a. And therefore, if the Queen grants to one and his heirs () ; 
. bona & catalla felonum & fugitivorum, or utlagatorum, fine R 
| amerciamenta, c. within ſuch a town or manor, in this cak f 
he cannot deviſe them to another, nor leave them to deſcend ˖ 
for a third part, hecauſe they are not of any annual value, and e 
therefore the ſaid ſtatutes do not extend to tbem. 
But if a man be ſeiſed of a manor. to which a leet, or waif \ 
and ſtray, or any other hereditament which is not of any 1 | 
 Awal value, is appendant or appurtenant, there by the deviſe ; 

of the manor, with the appurtenances, theſe ſhall paſs as in- WW 
cidents to the manor, for inaſmuch as the ſtatute enables him 
by expreſs words to deviſe the manor, by conſequence it en- t 
ables him to deviſe the manor, with all incidents and appurte- 
nances to it: and it was never the intent or meaning of the a 
Parliament, that when the deviſor had power to deviſe the 
principal, that he ſhould not have power to deviſe that 
which was incident and appendant to it, or that the manor, 
&e. ſhould, be diſmembered, and fractions made of things Wi « 
which by lawful preſeription have heen united and annexed BY « 
together. And it was ſaid, that all this was reſolved by An- l 
derſon Chief Juſtice of the Common Pleas, and Periam, then t 
one of the Juſtices of the ſame court, on a conference had with t 
divers other Juſtices, Paſch. 25 Eliz. in Baker's caſe, mac | 


Patt Hi. Bites and Baxix's Caſe; | 


ford, which report was made to the Lords of the Council, in 
the ſaid term, after dinner, in the Star- chamber. And with 
their reſolution agrees the opinion of (a) Priſot ii 32 H. 8: 22. 
in the like caſe : it is enacted by the ſtatute of (6) 1 H. 4. 
cap. 6. that thoſe who aſk of the King lands ot tenements, 
offices, &c. make expreſs mention of the value of them : but 
Priſot there held, that if the office be of a certain value, there 


market, I need not to ſet the value thereof, becauſe it is not 


tain yearly value: but if a man hath a hundred; with the 


goods of felons, outlaws, fines, amerciaments, return of writs, 
and ſuch like caſual hereditaments within the hundred, and 


accuſtomably let to farm for a yearly rent, then it may be de- 


tainty hath been reduced to an annual value, according to the 
purview of the ſaid acts; on which differences it was con- 


tles of felons or perſons outlawed, which were never demiſed 
for a certain rent, are left to the heir for his third part; in that 


every year; à fortiori in the caſe at bar; as to the manor 


will refuſe, and it may be ſhe will not refuſe, and no time is 
limited when ſhe ſhall refuſe, and therefore the ſtatute is nor 
purſued by reaſon of the incertainty:_ „„ 

| Allo it was ſaid, that if a man is ſeifed of 3 acres; each of the 
yearly value of 124. and he deviſes a rent of 38 out of all the 
three acres, this deviſe is void for the whole, and ſhall not be 
good for two parts, becauſe he hath not purſued the ſtatute of 


tent, common, or other profit, out of the ſame two parts, 
** or out of any part thereof, as much thereof as ſhall 
purſue the power and authority which. the ftatute preſcribes; 
but in ſuch caſe, if he deviſes a rent of 3s. which is to 
the value of the whole, out of two parts, it is good, for 


in this branch the value extends to the land, and not to the rent, 
for the words are; * any rent, without any reſtraint. And it 


ww 
w 


was 


* 


ing divers franchiſes and liberties withi the manor of Cains 


) 11.6.2 1 
4 81. = | 


(5) 10 Co. $1.2. | 
Co. Lit. 133. 24. 
Raſtal Patent 4. 


he onght to make mention of the value; but if it be of 4 
caſual thing, there he need not; as if the King grants me a 


yearly certain ; ſo when the law requires that the value be 
mentioned, it is to be intended of a thing which is of a cer- 


5 To. 6. 46 


ſuch hundred, with the. ſaid caſual hereditaments, bave been 

| viſed within the purview of the ſaid acts, becauſe the incer- 
cluded, that the third part of the clear yearly value ought. to 
be left to the heir, and not any thing which depends on an 
incertainty. For if the franchiſe to have the goods and chat. 
theſtature is not purſued, and yet it may be they may happen 


Hynton, it depends on an incertainty, for it may be the wife 


Hob. $6: Co. 
Lit. 111. 8 Co. 
85. a. e 


34 H. 8. by which it is enacted, „That he may deviſe any 
| © viz. of his manors, lands, tenements, and hereditaments, | 


amount in the clear yearly value of two parts thereof.” 
90 when he deviſes a*rent out of the whole, be doth not 


Ca) N. Benl. 49. 
pl. 88. 8 Co. 
bs. a. Dyer 150. 
pl. 86. 1 Leon. 
| 76. 3 Leon. 29. 
1 And. 3. 4. 
Jenk. Cent. 21 ;. 


| was obſerved on the ſtatute of 32 H. 8. Tübt if a man ha 


the third part of the“ clear yearly value, without any dimi- 
nution, &c. but as to the manor of Hynton, he was joint 


| by any thing in his life, could not aſſign the manor of Hy- 


verture, the wife was jointly ſeiſed with him, and after hi 
death it ſurvived to his wife; and the words of the act are, 
the ſame diviſion to beſet out by the deviſoc or owner, &. 


| thew that every deviſor onght to be © owner,” and he who 


word (immediately) which for the enforcing of the intent ofthe 


two ſeveral clauſes) immediately to deſcend after the death « 


out any mean time: but in our caſe the manor. of Hynton 
ſurvived to the wife, and till difagreement, nothing thereof did 


herein the judgment of the law on this will, and of the eſtate d 
ttheſe manors and lands after the death of the deviſor, and be- 
fore the diſagreement is to be confidered ; and without que 
tion in the mean time, the manor of Hynton ſurvived to tht 
wife, and therefore of neceſſity in the mean time, a part oftic 
manor of Thoby ſhall defcend, for if before this diſagreement 


Butter and Baxzn's Caſe: Part Ill. 


deviſed all his land, it had been good for a third part, as i 
was adjudged in (a) Hunton and Hyde's caſe; Dyer 1 50, be. 
cauſe the land was ſeverable, and might be divided either by 
the deviſor during his life, or by commiſſion after his death, 
But a rent deviſed out of land is an entire thing, and power 
to deviſe it is given only by the ſtatute of 34 H. 8. for the 
act of 32 H. 8. doth not extend to it; and therefore when the 
ſtatute enables him to deviſe a rent out of two parts, if he de. 
viſes it out of the whole, he doth not purſue the ſtatute: and 
fo it was concluded on the firſt branch, that the deviſor in the 
eaſe at bar, at the time of the making his will, was not; 
perſon © having,” and © having ſole eſtate,” and who had 
power and authority to diſpoſe two parts of the ſame lands of 
« clearly yearly value,” and that the King, &c. ſhould hare 


feiſed with his wife, as is before faid. END. 
Their reaſon on the ſecond branch was, that the deviſot, 


ton for the third part, nor could it after his death, by con- 
miſſion, be aſſigned for the third part; for during all the co- 


and in default thereof by commiſſion 5” in which branch 
this word (owner) is alſo to be obſerved, which is added, to 


ſhall make any divifion of the three parts, &c. ought to be 
« owner,” which he is not in our caſe of the manor of Hynton, 
and therefore he cannot aſſign it to the King for his third part 

Their reaſon upon the third and fourth branches, was on this 


makers of the act, is twice inſerted. And by the words of the 
of the third branch it is enacted, that the third part ought (in 


the deviſor or owner; immediately is as much as to ſay, with- 


deſcend, &c. Ergo, it did not deſcend immediately. A0 


an office had been found of all this matter, without queſtion, 
the Queen would have had part of the manor of Thoby, 5 
| NIE. 4 


part Hit. Boris and BARE A Caſe; 


then foraſmucu' as every deviſe ought to take effect by the 
death of the deviſor, as it is held in 9 H. 6. and many other 
books, becauſe (a) omne te/lamentum morte conſummatum eſt, for 
this cauſe the deviſe being void at the time of the death, for 
part of Thoby, and lawfully veſted in the heir by deſcent, it 
cannot be made good and deveſted out of the heir by the ſub- 
ſequent difagreement of the wife: but this word (immediately) 


" 34 


32. a. 400. 61. b. 


makes it clear, for add it to the words precedent, viz. that the 


King ſhall have a third part of the clear yearly value, imme- 


diately after the death of the deviſor or owner, all theſe words, 


and principally this word (immediately) directly prove that 


the King ought to have the third part preſently by the death, 


and ſhall not ſtay or expect on any incertainty, as in our caſe he 
ſhall do, if he ſhall expect it on the refuſal of the wife, for 
peradventure ſhe will not refuſe in a year, peradventure two 
years, &c, Littleton faith, if a woman (5) diſſeiſoreſs takes 
a huſband, and hath iſſue and dies, and after wards the tenant 
by the courteſy dies, this dying ſeiſed ſhall not toll an entry, for 


the iſſue came not to his lands immediately after the death of 


Co. Lit; 

241. b, Co. Lit. 

A. 1 37 H. 
15 


| And it was agreed, that if a man be ſeiſed of three acres 


by knights ſervice in capite, and makes a leaſe of one acre for 
life, and afterwards deviſes the other two acres, and dies, and 
afterwards tenant for life dies, yet the deviſe is void for the 
third part of the two acres, becauſe the third acre did not de- 


mY 1 


ſcend immediately after the death of the deviſor to the heir, as 


the ſtatute ſaith; that is to ſay, by deſcent, immediatel 

« after the death of the deviſor.” In 17 El. Dyer, the Ear 
of (c) Arundel's caſe, where a gift in tail was made on condi- 
tion, that if the donee, or his iſſues, aliguam rem facerent, Ic. 
| quo minus pradie? maner* prefato comiti & heredibus ſuis, &c. 
immediate revert debeat, &c, In that caſe they held clearly, 
that if the donee do any act by which, when he dies with- 
out iſſue, the donor ſhall be put to ſuit, or to entry, ſo that 


{c) 10 Co: 29.2 
0. a. er. 

342, 343: Pl. 

555 56. 6 Co. 

41. Jenk. Cent. | 


he manor doth: not immediately revert, hoc et, without any, 


mean time, &c, that the donor may re- enter: and as to the 
Cale in 18 E. 4. that was affirmed for good law, when a (4) 
man is to do an act immediately aſter an award, in that caſe, 
inaſmuch as the party is bound to do an act of neceſſity ; 
he ought to have ſuch time for the doing thereof, as the 
doing of the act requires, and therefore there of neceſſity, 
there ought to be a mean time between the award and the 


6d Antes 28. b. 
18. E. 4. 22. b. 
23. 

Br. Arbitrement 
RS 


performance of the act; but here in the caſe at bar, imme- 
diately by the death of the deviſor, land without any | 
mean time may deſcend, and that was the intent of 


the makers of the act: for as the deviſee ſhall have 
| the two parts (e) immediately, ſo the heir ſhall have 


(e) Co. Lit. 111 


(4) Antea 31. 8 
_ afterwards objected in the Excheq. Chamber, that the ſtatute 


pears that he who is immediate heir, excludes all mean heirs; 
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his third part immediately, 8 E. 4.71. and 21 E 4. 27. it ap 


he ſame law of an immediate tenant. - | 
And againſt the opinion of (a) Wray, Ch. Juſtice, it wa 


mM 34 H-8. hath been conſtrued by equity, againſt the letter of 


(50 Co. Ent. 663. 
nu. 13. 2Brownl, 
104. 1 And. 146. 
Mo. 148. 

3 Leon. 105. 


diſpoſition, either by act executed, or by his will, of two parts, 


6% Cr. El. 878. 
Cr. Jac. 31. 
Mo. 567. 6 Co. 
18. a. Co. Lit, 
111. b. 


() 10 C. 8g. b. 


the grantee by knight's ſervice in capite, and after his death in 
1 5 was ſaid, it was againſt the- letter of the ſaid act, for at the 


by knight's ſervice, which caſe was agreed to be good law. 
For although the ſtat. ſpeaks at the beginning generally of 


Kc. to the lord; 


by the lord ſhall have ward, &c. or otherwiſe it is not any | 
tenure within the act: but in the ſaid caſe the lord was not to 
have any wardſhip, becauſe the tenure determined by his death, 
and the reaſon of wardſhip failed, /c:l. that an (e) infant within 
age cannot do knight's ſervice, as Littleton ſaith, fol. 22. 2. 


e Lit. fe, 
103. Co. Lit. 
4. b. 78. b. 
6 Co. 73. b. 74 
2. 2 Inſt, 12. 
Cr. Jac, 156, 


389. 25 E. 3. 


47. 4. 


the reaſon of the ſaid caſe was, becauſe it appears by the words 


 ſtatutt gave him, and therefore he cannot make any deviſe of 
the refidue, which as applied to prove that he ought to purſue 
the authority which the ſtatute gave him, Ke. 


it. And to that purpoſe a caſe, Prin. 26 Eliz. in the Com. 
Pleas, Rot, 1916. between (6) Ive and Stacie was cited; the 
effect of which cafe was, that a man ſeiſed of lands, part held 
in capite, and part in ſocage, made a feoffment of the lands 
held in capite, to the uſe of himſelf and his wife for life, with 
divers remaind. over, and afterwards (the ſaid lands in capits, 
being full two parts).deviſed the ſocage land: it was adjudged 
that the deviſe was void; and yet it was ſaid, it is againſt the 
letter of the aft. To which it was anſwered and refolved, that 


of the ſaid act, that the ſtat. gives authority to one to make 


fo that if he hath executed his authority by act executed of two 
rts to the'uſe of his wife, he hath no (e) authority by the ſtat, 

o make any deviſe of the third part, for by the conveyance in 
his life, He hath executed his power and authority which the 


Another caſe was cited out of a reading, that the King 
granted certain lands to one and his heirs (d) during the lifeof 


ſocage, in that caſe he might deviſe all that land; and yet it 


time of the making of his will and day of his death, he held 


lands beld by 2 ſetvice, yet there is a ſaving of ward, 
to th o that it appears fully by the letter of the act, 
that there ought to be ſuch a tenure by knight's ſervice, where: 


So e conver ſo, if land be given to hold in ſocage during his 
life, and after his death by knight's ſervice, there ſhall not be 
any wardſhip, becauſe the tenure by knight's ſervice beginneth 
in the ſon, and the father during his life held in ſocage. 
And another caſe was cited out of a reading alſo, = 


Part III. BurrER and BARKER's Caſe. | 

A man (a) ſeiſed of lands held in capite, and of other lands 
held in ſocage, deviſed the land in ſocage, and afterwards 
aliened the land held in capite in bona fide, this deviſe iz good 


35 


0.0 10 Co. 84. 


a. Co. Lit, 1117. 


for all the land holden in ſocage; which caſe was alſo agteed 


for good law for all the land in ſocage, when no title of the 
wardſhip, &c. doth accrue to the lord in reſpect of other land. 


And it was objected, that if the ſtat. of 34 H. 8. ſhould not 


be taken by equity, then the ſtat. might be eaſily defrauded : 


for if a man held one acre of land by knight's ſervice in capite, 
and 1000 acres in ſocage, and is diſſeiſed of the acre held in 


chief, and then makes his will of all the land held in ſocage, 


and dies, in that caſe according to the let. of the act, the de - 
viſe will be good for all the land in ſocage: and thereupon 


they did infer on theſe words, every perſon having a ſole 


« eſtate in fee ſimple, &c. holden by knight's ſervice in chief,” 
and in that caſe he had not any land held in chief, either at 


the time of the making of his will, or at the time of his death 


but only a right to the land, and ſo out of the letter of the 
act, of which he could not make any diſpoſition or deviſe; and 
yet if that caſe ſhould not be taken by equity, the whole act 


would be to little or no purpoſe: to which it was anſwered, 


that the ſaid caſe was within the letter of the ſaid act, for the 
(b) diſſeiſee in the judgment of law hath the land to many 
purpoſes. FFF 
For firſt, he hath the land to forfeit, and therefore if he be 
attainted of treaſon or felony, he ſhall forfeit the land. 
2. If he dies without heir, the land ſhall eſcheat to the 
lord. 37 H. 6. f. a. 6 H. 7. 9. a. 32 f. 6. 27. a. 2 Hf. 4. 13. 
3. The diſſeiſee ſhall compel the lord to (c) avow on him as 
his very tenant, Lit. Releaſes 106. b. And Littleton there 
faith, that the diſſeiſee is tenant in law. © 
4. If he dies, his heir within age, the lord ſhall have the 
wardſhip; and the lord ſhall have a writ of right of ward, and the 
writ ſhall ſay, terram illam tenuit; and therewith agrees F. N. 
B. in writ of eſcheat (4) 144. and (e) Lit. Chap. Releaſes, 107. 
a, b. 36 E. 3. Garde 10. And ſo in judgment in law, the dif- 
ſeiſee had the land held in capite, ſo that he cannot deviſe all 
his ſocage land. And as to the caſe in 4 & 5 Phil. & Mar, 
Dyer 155. that if lands in (/) London, or lands which are de- 
viſable by cuſtom, are held in capite, yet the whole may be de- 
viſed. To that it was anſwered, that was not by force of the 
ſtatute, but becauſe the lands were deviſable by cuſtom before 


the ſtatute, and the ſtatute is in the affirmative, and doth not þ 


(2) take away any cuſtom : but it was agreed, that in the ſaid 
cale, the ſaving in the act gave in ſuch cafe the third part of 
the King for wardſhip, &c. and yet the heir ſhould be barred 
by the cuſtom, . 5 e 
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(6)Fitz Eſcheat 
3 Br. Eſchenert 
11 16, 22 
Gerd. 36. Br. 


| Traverie 133. 


Br. Entre Con- 
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(c) Ante 23. b. 


Co. Lit, 268. 
Co. Lit. ſect. 
454 9Co. 21. a. 
( . N. B. 144. c. 
Ce) Lit. ſect. 458. 
Co. Lit. 270. a. 
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pl. 9. Dall. 78. 
pl. 60. Styl. 476. 
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And after the caſe had been argued twent 
| rally 


f ant. 2) 
| Ce mea 
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{cil. Paſch. 37 Eliz. judgment was given according to 

the ſaid reſolutions, againſt the plaintiff. You have (good 
reader) many. notable rules and caſes of relations put in this 
caſe, whereby you will the better underſtand your books which 
treat of relations; to which I will add one caſe now lately, 
il. Trin. 37 Eliz. adjudged in the Common Pleas, in an 
ejetiione firmæ, between (a) Jennings and Bragge, where on 
a ſpecial verdict found, the caſe was ſhortly thus: a difſeiſee 
made an indenture purporting a leaſe for years, and delivered 
it to a ſtranger off of the land, as an eſcroll, and commanded 
him to enter on the land, and to deliver it on the land, as his 
deed, to the leſſee, which he did accordingly ; it was adjudg. 


ed it was a good leaſe. And in that caſe, 


1. This difference was 6. B M0 when the perſon at the firſt 
delivery hath not power or ability in law to make the leaſe and 


contract, and before the ſecond delivery he attains to it, there 
the leaſe or contract is void: but when the perſon at the firſt 
delivery hath power and ability in law to contract, but cannot 
perfect it till an impediment be removed; there if the impedi- | 
ment be removed before the ſecond delivery, the contract 1 


ood. As if at the time of the firſt delivery the leſſor be an 
infant, or feme (6) covert, and at the time of his ſecond de- 
livery he is of full age, or ſole, in both theſe caſes the deed 


ſhall not bind; for at the time of the firſt delivery he was not 


a perſon who had ability in law to make a contract: but in 
the caſe at bar, the leſſor was able to make a contract, as well 
in reſpect of his perſon, as of his right and intereſt in. the 
land, but was hindered only by the difteifin, which being re- 
moved before the ſecond delivery, the leaſe is good, 
2. It was reſolved, that to ſome intent, the ſecond delivery 
hath (c) relation to the farſt delivery, and to ſome not, and yet 
in truth, the ſecond delivery hath all its force by the firſt de- 


livery; and the ſecond is but an execution and conſummation 
of the firſt: and therefore in caſe of neceſſity, & ut res magi 
valeat quam pereat, it ſhall have relation by fiction to be his deed 
ab initio, by force of the firſt delivery; and therefore, if at the 
time of the firſt delivery, the leſſor be a feme ſole, and beſore 


the ſecond delivery ſhe takes huſband; or if before the ſecond 
delivery ſhe dies, (d) in that caſe, if the ſecond delivery ſhould 
not have relation to this intent, to make it the deed of the 
leſſor ab initio, but only from the ſecond delivery, the deed 


| 74) Ci, El. 447, in both caſes would be (e) void; and therefore in ſuch caſe 
FA anda for neceſlity, and wt res magis valeat, to this intent by fiction 


pf law, it ſhall be a deed ab initio, and yet in truth it ww 
82 . | | ” e not 


Ain legis inique operatur alicui dammum vel injuriam ; and there: 
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not his deed till the ſecond delivery: but in the cafe at bar, if 


* 


it ſhould have telation by fiction of law (a) to the firſt deli- (4) Cr. Jac. 451. 
very, then that would avoid the leaſe, for then it would be | 
made by one who was cut of poſſeſſion, and as one ſaid, (5) * Co. = 
„A. 2 « 
fore to this intent it ſhall not have relation but according to al . 4 bi"; 
the truth to be a deed from the time of the ſecond delivery, wt 11 Oo. gr, 2. 
res nagis valeat- quam pereat ; and hereby it appears, that the dang 317. , 
reaſon of the Jaw (that to ſome intent the ſecond delivery ſhall 13 8 
have relation, and to other intent no relation) is all one, ſcil. 
for neceſſity, and ut res magis valeat quam pereatr. 5 
3 It was reſolved, that as to (c) collateral acts, there ſhall. (e) 2 Rol 410. 
be no relation at all; for if the ophgee do releaſe efore the mk (oft; 327% 
ſecond delivery, Tuch releaſe is void, vide 18 H. 6. (9.) 91. & Br. non eſt Ae. 
27 H. 6. 7. a. Note reader, that if in the caſe of the infant Factum 5, Hort 
aer the ſecond delivery, full age ſhould make the deed good; 2 


then it would be in the power of him to whom it was deli- 1 Salk. 301. 


vered, to make it bind or not at his pleaſure: for if he would 

deliver it during the minority, it would not bind, and if he 

ſhould deliver it after full age, it ſhould bind; which would be 
inconvenient that he, who to this purpoſe was but a ſervant, _ 
ſhould have (4) ligandi & non ligandi. poteſtatem. | . Hard, 33. 


And touching (e) wills, whereof you have much good (e) Co. Lit. 111. 


matter in the ſaid caſe of Butler and Baker, my advice to all b. 12 Car. 2. 
who have lands, is, that you take care by the advice of learned Nied 42 
counſel, by act executed, to make aſſurances of your lands a- 
cording to your true intent, in full health and memory; to 

which aſſurances you may add ſuch conditions or proviſoes of 

revocation as you pleaſe, For I find great doubts and contro- 

verſies daily ariſe on deviſes made by laſt wills; ſometimes in 

reſpeCt of tenures of lands, ſometimes by pretences of revo- 


| cations, which may be made eaſily by word; alſo in reſpect 


of obſcure and inſenſible words, and repugnant ſentences, the 
will being made in haſte : and ſome pretend that the teſtator, 
in reſpect of extreme pain, was not compos mentis, and divers Swiab, 37. 
other ſeruples and queſtions are moved upon wills. But if you 
pleaſe to deviſe your lands by will. 1 ; 

1. Make it by good advice in your perfect memory, and in- Of Gifts of 
form your counſel truly of the eſtates and tenures of your Goods, Poſt, 
lands, and by God's grace the reſolution of the Judges in this * 5 
caſe will be a good direction to learned counſel to make your | 
will according to law, and thereby prevent queſtions and con- 
8 67J½77%ĩ˙ 8 

2. It is good, if your will concern inheritance, to make it 

| CC indented, 


| indented, and. to leave one part with a friend, leſt aſter. Jour | 
| fleath it be ſuppreſſed. 


| witneſſes to ſubſcribe their names to it. 


ſiame hand, and in one and the fame parchment or * for 
: hae of alteration, addition or diminution. 


memorandum be made of it (and figned by the teſtator). 


by word, follow controverſies, ſome of the witneſſes affirming 


& 3&4 W. KM. c. 14, &c.] 


Borl En and Baxtn's Caſe. Parts Ill. 


At the time of the uklication of the will, call credible 


4. If it may be, let all the will be written with one and the | 


Let the hand and ſeal of the deviſor be ſet to it. 

6. If it be in ſeveral parts, let his hand and ſeal be put, and 
the names of the witneſſes ſubſcribed to each part. 
7. If there be any interlining or raſure in 1 will, let: 


8. If you make any revocation of your will, or of any pen 
of it, make it by writing, by good advice, for on a revocation 


it to be jn one manner, ſome in another manner. 


Tee the Statutes of Frauds and deo 29 Car: 2. 0 


RATCLIFF) 


Hil: 34 Eliz. 


In the King's Bench _ 


I VKE NORTON bronght an jeffime firme againſt 


born in county of Kent, &c, And on ſpecial 2 
ue 


ward and Martha; for if the faid 


William Rowland, on a demiſe made by Edward Rat- 


cuſtody of the ſaid Martha wichin the ſaid act, then by the 


pretence of the defendant, Martha by force of the ſaid act had 
loſt the inheritanceof the ſaid lands, and then judgment ought 
to be given againſt the plaintiff. And on the ſaid iſſue the 
Jurors gave a ſpecial verdict to this effect: William Wilcocks, 


Efq. took to wife E liz. Edolf, daughter and heir apparent of 


John Edolf, and Alice his wife, which William Wilcocks 
had ifſue on the body of the faid Elizabeth, John, Elizabeth, 
and the ſaid Martha: and afterwards, ſcil. ultimo Marti: 16 
Eliz, Wil. Wilcocks, by his will in writing, deviſed and ap- 


d John his ſon, and of the faid Eliz, and Martha his daugh- 
ters, to the ſaid John Edolf and Alice his wife, dur ante vita 
eorundem | 
the ſaid Elizabeth, the relict of the ſaid William Wilcocks, 
took to huſband the ſaid Ralph Rateliff; and afterwards 


John Edolf died, and that the faid Alice was ſeiſed of the 


ſaid tenements in fee, and held them in ſocage; and 20 Eliz. 


119 * the order, cuſtody, education and government of the 


abannis & Aliciæ, and died. After whoſe death 


by 


with the conſent and good- will of the ſaid Ralph Ratclif, 


Co. Lit. 88. b. 
Lit. ſect. 103. 


guardian in nature, and guardian in nurture. The firſt two, 
and the laſt are fully deſcribed in our books: but as to 
guardian in nature, great controverſy was betwixt thoſe who 


tat the father only ſhould have the cuſtody of his ſon and 
| heir apparent within age, and not the mother, nor the 


- euſtody of his heir apparent: alſo that the father ſhould 
not have the wardſhip of his daughter and heir pace | 


by her will in writing, deviſed the tenements aforef. to the 


daughter and heir apparent of the faid Alice, and to her 


Will. Wilcocks, 10 July 28 Eliz. took to huſband Will, An- 


and were thereof ſeiſed accordingly z and afterwards the faid 


the ſaid Ralph Ratcliff, at Hitcham in the county of Hertford, 


of the faid Ralph Ratcliff, for the * of eight miles, to 


made the leaſe to the plaintiff, prout, &c. But whether upon 
the whole matter, the ſaid Elizabeth Ratcliff had the cuſtody 
and governance of the ſaid Martha at the time of the contract 
and marriage aforeſ. or not, the jurors pray the advice of the 


Wray, Chief Juſtice, and the whole court, That the faid 


ſhips, one by the common law, the other by the ſtatute ; and 
alſo that at the common law there are four manner of guardi- 


Rarciirr's Caſe. Part III. 


faid John Wilcocks in tail, the remainder to the ſaid Elizabeth 
and Martha, daughters of the ſaid Will. Wilcocks, and to the 
heirs of their two bodies begotten, by equal portions, equally 
to be divided; the remainder to the ſaid Eliz. (the mother, 


heirs. And afterwards, anno 26 Eliz. the ſaid Alice died, and 
afterwards the ſaid John Wilcocks, 1 Auguſt 28 Eliz. died 
without ifſue; and that the ſaid Eliz. daughter of the faid 


drowes, by force whereof the ſaid William and Elizabeth bis 
wife, and the ſaid Martha, did enter into the tenements aforeſ. 


Martha, 8 October, 29 Eliz. then dwelling in, the houſe of 


with the ſaid Ralph, and Eliz. his wife, and then being abore 
the age of fourteen years, and within the age of ſixteen years, 


voluntarily and of her good accord, between the 6th and jth 
hours of the ſame day, before noon, departed from the houſe 


Bramfield in the faid county of Hertford, where at the twelfth 
hour of the fame day, ſhe was 3 0 and married to the ſaid 
Edw. Ratcliff; and that the ſaid Edw. Ratcliff entered, and 


court. And it was unanimouſly agreed by Sir Chriſtopher 
Eliz. had the cuſtody and governance of the faid Martha at the 
time of the ſaid. contract and marriage, within the intent and 
meaning of the ſaid act. And in this cafe fix points were 
unanimouſly reſolved by the whole court 
1. That there were two manner of cuſtodies or guardian 


ans, ſcil. guardian in knights ſervice, guardian in ſocage, 


have argued in this caſe at bar, and all roſe through the ill 
underſtanding of our books on both fides. For ſome held 


grandfather, nor any other anceſtor, ſhould have any 


, 


„ c I ES » | | 
Part ITT. Ratcriye's Caſe, 38 
ſor according to them, it ought to be ſuch an heir as ought to N 
continue heir and ſole heir apparent, and that a (a) daughter (-) Moor 738. 
is not, for a ſon may be born, and then the daughter is not 8 
keir, or another daughter may be born, and then ſhe is not 5 
ſole heir, As if lands in Borough Engliſh be held by knight's 
ſervice, the father ſhall not have the cuſtody of bis younger 
ſon, becauſe he may have a younger ſon, no more than the 5 (5) 6 Co. 22. a. 
younger ſon can endow his wife of land in Borough Engliſh, Co. Lit. 35. b. 
ex offs patris, for he ought in ſuch caſe to be heir apparent, 
who in judgment of law ſhall continue heir apparent, and not | 
heir apparent who by accident is heir, and by (c) accident may (c) Cr. Car. 412. 
not be heir; and in refpe& the ſole cauſe which gives the 
 wardſhip in the one caſe, and enables the heirs to make the 
endowment in the other caſe, is, becauſe he is heir apparent, 
the ſame ſhall be intended in law (which abhors iticertainty) 
| of a certain and perdurable heir apparent: and they relied. _ 
principally on the words of Littleton (4) in his chapter of (4) co. Lit. 
knight's ſervice, who ſpeaks only of father and ſon in ſuch caſe, wrote. HE 
and not of a daughter, or any other heir: and on the other ſide, _ 
it was affirmed, that the father ſhould have the wardfhip not 


only of his ſon and his (e) daughter alſo, as it is agreed 8 E. (e) Co. Lit. $4. 
2 Freſpals 2 35. 31 E. f. Garde 154. & F. N. B. 143. . But 4. 6 Co. 22. a. b. 
alſo every anceſtor, male, or female, ſhould have the wardſhip 

of his heir apparent, male or female; and all this, it was ſaid, 

appears not only by the regifter of writs, on which J) founda- V Co. Lit. 73. b. 
tion (as Juſt. Fitzher. in his preface to his book called Nature | 
Brevium ſaith) the whole law depends, but alfo in our books, 

by the judgments and opinions of the ſages and Judges of the ; 
law, 32 E. 3. tit. (g) Garde 32. in Treſpaſs, gzare 75 (h) con- (g) Moor 739. 
ſanguineum & heredem (the plaintiff) cujus maritagium ad ipſum ( Co. Lit. 344. 
pertinet, tali loco rapuit & abduxit contra pacem. 31 E. 3. er | 
257. And (i) 31 E. 3, Brief 327. The mother, although () F. N. B. 243. 
ſhe had no land, brought a writ of raviſhment of ward of J. © 3 | 
her eldeſt ſon and heir raviſhed againſt the grandfather of 7. 
who had land which might defcend to J. And it was ſaid, that 

where it was objected, that the father ſhould not have the 

wardſhip, of his daughter and heir apparent, becauſe perad- 

venture ſhe might not continue heir, or at leaſt ſole heir: the 

lame reaſon may be objected againſt the wardſhip of his eldeſt 

ſon, for peradventure he will not remain heir apparent, for if - 
the father be . (4) attained of felony. or treaſon, in fuch cafe (#) Oo. Lit. 34.5 
his ſon is not his heir apparent, and then the lord of whom 
the land is held ſhall have the wardſhip of the ſon in the ſaid 

caſe that Littleton puts: for then the ſon is not heir apparent 

to. the father, and therefore the' father ſhall not have the 

wardſhip of him, and by conſequence the lord ſhall have it; 
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* 8 who of his own wrong raviſhes the heir apparent of any 


perſon, be the heir male or female, and the writ ſhall fa, 
cujus maritagium ad ipſum pertinet, and the law in that hah 
great reaſon; for whereas in truth the whole eſtate of the an- 


(0 Co. Lit.$4.b. ceſtor, and the (6) eſtabliſhing of his inbexitance, principally 


.- ..._ eonliſts in providing of a fuitable marriage for his heir ap- 


parent, the law therefore gives him a remedy againſt him who 


wrongfully deprives him «; their tortious raviſhment of the 
means to accompliſh it: and therefore it is not material of 
w bat age the heir apparent in ſuch caſe is, as appears by the 


(2) 32 Antea faid book, in (c) 32 E. 3. but ſuch action lieth not againſt the 


gt LE (ad) guardian in chivalry by any anceſtor, but only for the fi. 


40 Co. Lit. 84. b. ther, and for him the action lieth againſt the lord of whom 


<q" x ory Bt. land is held by Knight's ſervice, where his ſon and heir ap- 


. * is raviſhed by him, as appears by (e) Littleton, and 18 
E. 3 


gerd. 2.3, Co. 25. 30 E. 3. 17. 29 E. 3.7 & 19. And the book ing 
. „„ E. 4. 53. a. That 1 5 Gall or have a raviſhment of 
30 Ls 16, 17. ward of her daughter and heir apparent taken and raviſhed. 
is to be intended againſt the guardian in chivalry, and on this 
difference the ſaid books are well reconciled : but as to the 

cCaſe of the daughter and heir apparent; the court gave no re- 

ſolution : ſo in this caſe, the court reſolved that the mother 

could not be guardian in ſocage, if the land had deſcended to 

the daughter, nor for nurture, becauſe the daughter was abore 

the age of fourteen years; but the common law gave her te. 

meqdy againſt every ſtranger who took and raviſhed her of 

his own wrong, as is aforeſaid.  _ a ol 
2. It was reſolved, that in this caſe the mother had the 
4&;P.&M, cuſtody of the ſaid Martha within the proviſion of the faid 
cap. 8s. aft; = now the faid act hath ordained two forts of new cul- 
Nora, quod hodie todies, ſcil. by reaſon of nature, and by aſſignation: by reaſon 
videtur in poteſ= of nature the father, and after the death of the father the 


tate anteceſſoris 


eſe, gubernatio. mother, having the governance of ſuch daughter by aſſignation 


I liberorimdiſ- made by the father, either by his will, or by any act in his life: 


Toe in quibus and to this purpoſe three branches of the ſaid act were conſider 
manibus placet, 


Quere f bee of ed: the firſt branch doth prohibit the taking of any damſel un. 
incelligi de puellis der the age of ſixteen years out of the poſſeſſion, cuſtody and 


| Faniim, governance, and againſt the will of the father, or of ſuch perſon 


to whom her fath, by his will, or by any act in his life, ſhall de. 


viſe, align, or give the order, cuſtody, educat. or reren: 


* Rarebirr's Caſe. Part Ill 
Co, Lit. 38. b. for it appears by Littleton, and all the books, that he ought 

| to be his heir apparent : and the court reſolved, that both ſides. 

| had erred by miſtaking the true ſenſe of the books; for it i 

 — true, that every anceſtor, male or female, ſhall have treſpaf, 

(a) Co. Lit, 84. or a writ of (a) raviſhment of ward, againſt any ſtranger, 


4 2 mm, we i © ©q 


_ ti. * as - fra mls. _ | bo —_ — 


Part ut. Rrreztrrs Caſe. 


thereby proved, that the father may appoint the cuſtody of any 
of his daughters under the age of ſixteen years, by bis will, 
or by any act in his life, to this purpofe only, that he who 
takes ſuch damſel out of ſuch cuſtody, ſhall incur the penalty 
of this act. The ſecond branch doth inflict a puniſhment by 
fine and imprifonment, on him who takes ſuch damſel unmar- 
ried out of the poſſeſſion, and againſt the will of the father and 
mother, or of ſuch perſon who then ſhall-have by any lawful 
means, the order, cuſtody, &c. of ſuch damſel. And it was 


flowers her, either againſt the will, or without the knowled, 
of -the father, if he be alive, or of the mother having the 
cuſtody of ſuch damſel, contracts matrimony with her as 
on the damſel if ſhe exceeds the age of twelve years, if ſhe 


the father and mother having the cuſtody of her, that is to 
ſay, if the father had not diſpoſed the caſtody of her to others; 
and it extends to him who takes any damſel, although ſhe were 
not heir or heir apparent, and although ſhe departs with her 
own aſſent after the age of 12 years, for which the common 
| hw gave no remedy : and it is to be obſerved, that the clauſe, 

which gives forfeiture to ſuch damſel which conſents, refers 
only to the third branch, and not to the firſt or ſecond; ſo that 


| poſed of the cuſtody of the daughter, the daughter was 
in the cuſtody and governance of the mother within the 


taking, heir apparent to the ſaid Elizabeth.  - 

3. It was reſolved, that the aſſent of Ralph Ratcliff the huſ- 
band was not material, for the ſtatute hath annexed the cuſtody 
tothe perſon of the mother jure nature, which is inſeparable, 
and cannot by the marriage be transferred to the huſband, but 
remains after the marriage only in the mother ; for as it is a- 
greed in 33 H. 6. 55. b. the father who hath the wardſhip of 


ber! which ürſt branch contains only a prohibition ; but it 18 


aſſents to ſuch contract, by forfeiture of her land during herX 
life : note; this latter branch extends only to the cuſtody of 


his ſon and heir apparent jure nature, cannot ſorfeit it by out · 
lawry, neither ſhall his executors or adminiſtrators have ſuch 


39 


apreed, that theſe words (father and mother) ſhould be un- 
derſtood father or mother, after the death of the father which 
is well expounded by the ſubſequent clauſe. The third 
branch, on which this caſe depended, impoſes the puniſhment 
and forfeiture, as well on him who takes ſuch damſel and de- 


foraſmuch as the father in this caſe on the matter had not diſ- 


proviſion of this act; and alſo ſhe was, at the time of the faid = 


Co. Lit. 84. b. N 
Br. Gard. 6. Br. 
Forfeiture 70. 


7 Co. 12. bd. 
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them a ſon, and the wife dies, and afterwards the father dig, 
the ſon within age, that his executors ſhould not have the wary, 
ſhip by reaſon of the ſeignory, for the father has the wardſhip of 
the eldeſt fon jure naturæ, which is inſeparable,.and cannot 
be waved, and he cannot have the wardſhip of his ſon by the 
death of his wife, by reaſon of his ſeigniory, for that was in. 
 - feparably veſted in him as father preſently, by the birth of his 
() Litſet. fon jure nature < and Littleton (a) faith, that the father dur, 
| __ Hit ing his life ſhall have the marriage of his ſon and heir apparent, 
Tt np. and not the lord, | 5 
47. Moor. 594 4. It was reſolved, that although the iſſue was, whether 
58, 667... the ſajd Elizabeth had the cuſtody of the ſaid Martha at th 
88, 183, Ci fl. time of the contradt; and it appears by the verdict, that 
729. r Brownl. did depart out of the houſe of the ſaid Elizabeth. 6 hours he. 
82. Yelv. 23) fore the contract; yet in judgment of law, the faid Elizabeth 
ms by - had the cuſtody of her at the time of the contract, for, as hath 
Style 434 been ſaid, this cuſtody is inſeparably annexed to the perſon a 


4 


| Leon 19 : . | 
> Bold. 113. the mother. 


Ps Cr. Eliz. 443, 5 It was reſol ved, that in this caſe Martha and Elizabeth 
440 695, 696. were tenants in common in tail, the reverſion to Elizabeth the 
2Rol. 89- mother and her heirs: for theſe words in a will, (6) (equally 
ns 58. to be divided) make a tenancy in common, according to the 
Cr. Car. 7%. intent of the devifor, although they never make any partition 
N. Benl. 36. pl. ;, ao, for his intent appears, that it ſhall be divided, and 

» ie 7 39 by conſequence, that there ſhall be no {urvivor, and fo hat 


1 Wilſon 347. it divers times been adjudged before this time. 


Cr. Elis. 330- 6. It was reſolved, that on this verdict it appears, that Ed. 
: 8 5 ward Ratcliff and Martha his wife had a good title to the lud 
Het]. 64. againſt Androwes and Elizabeth his wife; and that one 
(e) 1 Co. 95.2 daughter as this caſe is, ſhould not take benefit of the for- 
284. _ feiture of the other. For the ſtatute gives the forfeiture © to 
| Plows: 43- a „ the next of kin, to whom the inheritance ſhould deſcend, ot 

56. b. Br. Don® „ come after her deceaſe, & c. during the life of ſuch perſon 
_ n « that ſo ſhall contract matrimony.” So that firſt, he ought 
geable 94. 1 Co. to be of blood, and, 2d. he ought to be next of blood to whon 
99. b. 137-b. the inheritance ſhould deſcend or come, &c. And although 
| (4) / agony Eliz. the daughter be of blood, yet in this caſe by the death 
95-3. Plowd, of Mar. the Jand, if the hath iffue, ſhall deſcend to her iſſc 
45. b. 45, b. and if ſhe bath no iſſue, it ſhall revert to Eliz. the mothe 
CCC 
88. . f. 6.4. R. 2. agrees with this reſolution. Then it was moved, it 
| Fitz. Corone 1+, the mother in this caſe ſhould enter for the forfeiture; and it 
Br. Rape4- ,, Was objected, that ſhe could not enter, for ſhe is not of th 
Br. Parliam: 89. blood of the daughter, for the daughter derives her blool 
Stamf. Cor. 82. from her mother, and not the mother from her. And theie 


5 | N «ms gt | it i 
Lm zz. with agrees (e) 5 E. 6. Adminiſtration Br. 47, where it! 


Sein. 398. held, that the father or mother are not next of blood, t. 


Cawly 224, whom adminiſtration of the goods of their ſon or daughter 
225. B. N. C. ö bh YN | | * 
415. Poſt. 404. 4. 


1 7, ww <> 


| becauſe the father or mother is not of the blood of their ſon. 


Part III. Rarerirr's Caſe, „ 


ſhall be granted; and there it is ſaid, quod puers ſunt de ſen- 
wine parentum, fed paler S mater non ſunt de ſanguine puerorum, | 


and that is the reaſon that no land can (4) deſcend from the (a) Lit. fea. 3. 


ſon to the father or mother, but ſhall rather eſcheat to the lord, 8 "A 
Againſt which it was argued, that the mother ſhould take ad- 

vantage of this forfeiture. And the ſaid book of (6) 5 E. 6:4(5) Br. Admini- 
was utterly denied to be law, and that it had oftentimes been vie 47. 
reſolved againſt it, ſcil. That adminiſtration may be granted Antes 39. b. 
of the goods of the ſon or daughter, to the father or mother, 

as to the next of blood, and that is well proved by Littleton in 

his firſt chapter of his book, where it appears, that if there be 

father, uncle and fon, and the ſon dies, that the uncle ſhall 

be heir to the ſon, and not the father, and yet the (c) father (e) Lit. ſcct. 3. 
s more near of blood, which are Littleton's words, which, as Od Lit. 10. b. 
was ſaid, decide the point now in queſtion. And on the words 

of Littleton it was concluded, that in the ſaid caſe of father, 

uncle and fon, if a leaſe be made to the fon, the remainder to 


the next of his blood, that the father in caſe of purchaſe, ſhall 


have the (4) remainder for by the judgment of Littleton he is (4) Co. Lit, 
the next of blood. And although in every art and ſcience '* b. 

there are principia & poſtulata, of which it is ſaid, altiora ne 

guæſtveris, & principia probant, & non probantur, becauſe every 

proof ought to be by a more high and ſupreme cauſe, and no- 
thing can be more high and ſupreme than the principles (e) (.) F. N. B. præf. 
themſelves, and therefore ought to be approved, becauſe they 7 Init, 11. a, 
cannot be proved. And Littleton ſaith, that it is a maxim in N 

law, that an inheritance may lineally deſcend, and not aſcend; 

and that appears by Glanvile, who wrote in the time of H. 2. 


* 


guidem a 


raliter aſcendit : And by Bracton alſo, who wrote in the time 


heredes hæreditabiliter deſcendit, nunguam autem natu- 


of Hen, 3. lib. 2. cap. 29. (g) deſcendit itaque jus quaſi pandero- (g) Co.Lit. l.. 


ſum, quod cadens deorſum recta linea vel tranſuerſali, & nunguam 
reaſcendit ea via, qua defecndit poſi mortem anteceſſarum. And 
therewith: agrees Britton, who wrote in the time of E. 1. cap. 
119. de ſucceſſione. Yet becauſe the common law doth differ 
in this point from the civil law, theſe reaſons of this principle 
of the common law were alledged, il. That in this point, as 
almoſt in all others, the common law was grounded on the 
law of Gad, which was ſaid, was canſa cauſarum, as appears 


in the 27th oo of (5) Numbers, where the caſe which was (>)Co-Lit. 11.2. 


in judgment before Moſes was, that Salphaad had iſſue Non. 164. 
hive daughters, and having divers brothers, died, to whom | 
bis inheritance ſhould deſcend was the queſtion the daughters 

. — claiming 


lib. 7. cap. 1. fol. 44. b. (f) quelibet hæreditas, naturaliter Heel. 5 Z 


—̃̃— tr 99> wh - 
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Rrrer yrs Cale. Patt iff, 
claiming it jure propinguitatis, as their bitthright, and ner 
heirs to their father; the brothers claiming it as heirs male 
iure honoris, to celebrate and continue the name of their an: 
ceſtors: and this caſe ſeemed of great difficulty to Moſes, and 
therefore, for the deciding of that queſtion, Moſes conſulted 
with God; for the text faith, retulitque Moſes cauſain earum al 


Judicium Domini, qui dixit ad eum, juſtam ren peſtulant fills 


Salphaad. Da tis poſſeſſionem inter cognatos patris ſui, & ei i 


heæreditatem fuccedant + ad filios autem Iſrael logueris hæc: him 


i filiam non habuerit, 


cum mortuus fuerit * * filio, ad filiam ejus tranſibit hereditas, 
abebit ſucceſſores fratres ſhos, quod fi fru. 
tres non fuerint, dabitis hereditat” fratribus patris us ; fin al. 


tem nec patruos habuerit, dabitur htereditas his qui ti protimi ſunt; 


| eritgue hac filits Iſrael ſanctum lege perpetua, ſicut pracepit Dominu 


Moſi. By which general law (which extends not only to the 
faid particular caſe, but to all other inheritances, to all per: 
fons, and at all times) it appears that the father himſelf, and 
all Hhneat alcenfion, is excluded, . 
Another reaſon of the ſaid principle was alledged, for avoid: 


ing of confuſion in caſe of deſcents, if not only lineal and col: 
lateral deſcent would be allowed, but lineal aſcenfion alſo, 
which is one of the cauſes of fuch diverfity of opinions in 


caſes of deſcents in the civil law; and the contraty is one oſ 


the cauſes of the certainty of rules of the common law in caſe 


of deſcents and inheritance, being ponderoſum quoddam, us 
Bracton faid, jure naturz deſcendit, and not aſcendit, for omnt 


(a) Lit. ſect. 8. 
Co. Lit. 14. b. 
3 Wilſon 516. 

| ho 528. | 


grave fertur deorfſum. And it was faid at the bar, if in this 


caſe he in the reverſion had been brother of the half blood to 
the daughter that conſented, &c. he might enter as proximu! 
de ſanguine, and yet he could not inherit lands in fee-ſrmple; 
as heir to his ſiſter in ſuch caſe, in which point alſo the com- 
mon law doth differ from the civil law; for by the common 
law of England, if a common perſon hath (a) iflue a ſon and 
a daughter by one venter, and a ſon by another venter, and 
died ſeiſed of lands in fee imple, and the elder ſon enters into 


the land, and dies without iſſue, the ſiſter of the whole blood 


ſhall inherit to him, and not the brother of the half blood. 


And that was the ancient common law of this land, and always 


2. cap. 30. and by Britton, cap. 119. 


continued, as appears by Glanvile, lib. 7. cap. 1. Bracton, lib 


And the reaſon of the common law is notable, and may be 


(5) Co. Lit. 10. b. 


collected by the ſaid ancient authors of the law, that ever] 
one who is heir to another, aut eff heres jure (C) propric 


tatis, as the eldeſt ſon, who alone ſhall inherit before all bis 


brother 


Part III. 1 Rarcerry's Caſe. 


brothers, aut jure (a) repræſentationis, as where the eldeſt ſon 
dies in the life of his father, his fue ſhall inherit before the 
younger ſon ; for although the youngeſt ſon is magis propin- 
quus, yet jure repraſentationts the iſſue of the eldeſt ſon ſhall in- 
herit, for he repreſents the perſon of his father, and, as Brac- 
ton ſaith, Ins proprietatis, which bis father had by birth-right, 
deſcends to him, aut jure propinquitatis, (b) as propinguus ex- 
eludit remotum, & remotus remotiorem; aut jure ſanguinis, and 


deſore the ſon, and that for divers cauſes; in as much as the 
blood which is betwixt every heir and his anceſtor makes him 
heir, for without blood none can inherit: and therefore it is 


anceſtor, for or dine nature totum prefertur unicuique parti. And 
therefore BraCton ſaith, quod propter jus ſanguinis (c) duplicatum, 
tam ex parte patris, quam ex parte matris, dicttur heres propin- 
the right of blood in this caſe cauſes the female to forecloſe 


ought to have in him two bloods, that is to ſay, the blood of 


in bim by lawful marrige conſtitute and make him (d) heir; 


wants one of the bloods which ſhould make him heritable, as 


parte neceſſaria as in this caſe, the blood of the ſather and of 
the mother are but one inheritable blood, and both are neceſ- 
ſary to the procreation of an heir, and therefore deficiente uno, 
non poteſt effſe heres. And on this reaſon it ſeems to Britton, 
cap. 5. if a man be attainted of felony by judgment, that the 
heirs begotten after the attainder are excluded of all man- 
ner of ſucceſſion of heritage, as well on the part of the (e) 
mother, as on the part of the father ; and the reafon there- 
of was, that the ſon begotten after the judgment had not 
two heritable bloods in him; for, at the time of the beget- 
ting of him, the blood of the father was corrupted ; for ex 
ieproſo parente leproſus generatur filius; and when the fa- 


by force thereof, in the ſaid caſe, the daughter ſhall inherit 


preat reaſon, that he who hath ſull and whole blood, ſhould. 
inherit before another who had but a part of the blood of his 


quior foror, quam frater de alia uxore. And Briton faith, that 


his father and the blood of his mother; theſe bloods commixt 


ſo that none can be heir to any, unleſs he hath in him both 
the bloods of him to whom he will make himſelf heir, and 
therefore the heir of the half blood cannot inherit, becauſe he 


| ther is attained of felony, 7 blood, in reſpect of which 
as V = 


4x 
(a) Co. Lit. 10.hþ 


(5) eo. Lit. 1c. h. 


(e) Co. Lit. 14. 44 | 


2. As none can be begotten but of a father and mother, and 8 


(d) co. Lit. 14.45 


Ariſtotle lib. Topicorum; parte quacunque integrante ſublata, 
tollitur totum, quod verum ei ft accipias partem integrantem pro 


\ 


(e) Co. Lit. 12.2. 
ibid. 200. Jeak 


Cent. 3. 


8 


, - 


: 1 Ro. 628. 


reaſon thereof is, that of all hereditam. in poſſeſſ. he who clains 


2 


RArcLirr's Cafe. Part Il. 
he ſhould be heritable, being corrupted, the ſon, as ſeemed i 
him, had but half blood; that is to ſay, the blood of the my. 
ther in him uncorrupted ; and therefore he held, that ſuch 
fon ſhould not inherit to his mother. And with him agree 
Bracton, lib. 3. cap. 13. Non valebit felonts generatio, nec ul 


hereditatem paternam, vel maternam; fi autem ante felontam gam d 

rationem fecerit, talis generatio ſuccedit in hæreditatem patris, w Wl ir 

matris, a quo non'fuerit felonia perpetrata z becauſe at the time ſe 

of his birth he had two lawful bloods commixt in him, which { 

cannot be corrupted by the ſubſequent attainder, but only ae 

him who offended. VP Ne u 

The third reaſon was for avoidingof confuſion; for if as well WM t! 

the half blood as the whole blood ſhould be equally heritable, y 

then in many caſes confuſion and incertainty will enſue who WW h 

\ ſhould be the next heir; and if a man would advance any that i u 

of half blood to him, he might eaſily convey ſome of his inheri I 

tance to him at his pleaſure : and therefore it was concluded, I 

that the common law, which prefers the whole blood beforethe e 

| half blood, was grounded on greater reaſon than the civil lu t 

v in this point: (yet in ſome caſes the half blood may inherit by 0 
Vet, Nat. Brev. our law, i. e.) Aut jure ſive ratione doni, and in that the com- 
en 56. mon law doth admit the half bloed to inherit. As if a ma WW | 
$E. 3. 11. b. per makes a gift to one and his heirs of his body, and he hath iſle I 
Herle. a ſon and a daughter by one venter, and a fon by anothe | 
venter, and the father dies, and the elder fon enters and die, ſ 

the younger ſon ſhall inherit per formam dont, for he claims u 5 
beir of the body of the donee, and not generally as heir tohi a 
(a) Lit. ſect. 3. brother; and this is the reaſon that Littleton faith, (a) ! 
| 9 8 2 3 poſſeſſio fratris de ſeode funplict facit fororem ee beredem: u 
i which rule every word is to be obſerved. f 
1. That the wines ought to be in actual poſſeſſion of the l 

(% Co. Lit. 15. fee and freehold, either by his own act, (5) or by the actual pol i 
#7 b. Relw. 110. ſeſſion of another; but if neither by his own act, nor by the po. a 

f {Mon of another, he gains more than deſcends to him, the bio 0 

os ther of the half blood ſhall inherit; and therefore if land, rent, 
(e) Co. Lit. 11. (e) advowſon, &. deſcends to the elder brother, and he dies be- 
b. 15. b. fore any entry by him made into the land, or receive the rent, u 1 


preſent to the church, the younger brother ſhall inherit: and the 


ſuch 


- ct * ** e — as 


** 
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ſuch hereditaments as heir, ought to make himſelf heit to Lit. ſect. 3, 

him who was Jaſt actually ſeiſed, as it is held 11 H. 4. 11. 10 | 

Ai. 27. 34 Al. 10. 19 E. 2. guareimp. 177. 45 E. 3. 13. and 5 

Littleton, cap. 4. For if there be father, uncle; and fon, and Co. Lit. 11. b. 

the ſon purchaſes land, and dies without iſſue, and the land. 

deſcends to the uncle, if the uncle dies before entry, the land 

ſhall not deſcend to the father, for then he ought to make him 

ſelf heir to him who was laſt actually ſeiſed, and that was the 

ſon ; and therefore Littleton faith in ſuch caſe, if the uncle 

enter, &c. then the father ſhall have the land as heir to the _ 

uncle; and in this caſe the father was laſt actually ſeiſed, and Q. Carth, 128. 

the ſiſter cannot claim the land as heir to the father, for the 

| younger ſon is heir to him: but if the elder fon enters, and by 

his own act hath gained the actual poſſeſhon, or if the lands 

were leaſed for years, or in the hands of a guardian, and the Co. Lit. 15. b 

eſſee or guardian poſſeſs the land, there the poſſeſſion of the 

Jeſſee or guardian doth veſt the actual fee and freehold in the 3 Wilſon 527. 

elder brother: and in ſuch caſe the ſiſter ſhall inherit as heir 

to her brother, who was laſt actually ſeiſed: but of a reverſion, 

or a remainder expectant on an eſtate for life or in tail, there 

he who claims the reverſion as heir, ought to make himſelt 

heir to him who made the gift, or leaſe, if the reverſion or re- 

mainder deſcend from him: or if a man purchaſe ſuch rever- 

ſion or remainder, he who claims as heir ought to make him- 

ſelf heir to the firſt purchaſer; and ail this appears, 24 E. 3. 

4. Aff. 4. 40 E. 3. 9. 42 E. 3. 10. 45 E. 3. Releates 28. 

40 E. 3. 12. 7 H. 5. 3 & 4. 8 Aff. G 35 Aff. 2. 5 E. 4. 7. 3 

H. 7. 5. 40 Aff. 6. 21 H. 7. 33. And by theſe rules (good 

reader) you will well underſtand your books, and the true rea- Co. Lit. 15. b. 

fon of them ; and by that which hath been ſaid it appears, 

that if the King, by his letters patent, create one a Baron, 

and gives the dignity to him and his heirs, and he hath iſſue 

a ſon and a daughter by one venter, anda fon by-another, and 

dies; and afterwards the elder ſon dies without iſſue, in this | 

cale the dignity ſhall deſcend to the younger; for it cannot Cro. Car. 6. 

be faid that the elder ſon was in poſſeſſion of the dignity, no 

more than of his blood, for the dignity is inherent to his blood: 

and neither By his own act, nor by the act of any other doth _ 

he gain more actual poſſeſſion (if it may be fo termed) than by 

the law deſcended to him; and then the younger brother ſhall 

make himſelf heir to his father, and notro his brother; ſo that 

the word (poſſeſſeo) which is but pedis poſitio, extends only to Co. Lit. 15. b. 

things of Which a man by his entry or other act may get the e 

actual poſſeſſioͤn. Dt nd | e 
2. Littleton ſaith, poſſe/fio fratris de feodo ſimplici, and theſe 

words, feodum ſimplex, exclude eſtates tail. og Co, Lit, 15. b, 

eee 2 23. Nu 


Co, Lit. 14. 4. 


—— 


j 


4 ” 
l 
£ 
7 
_ 
1 
4 ; 4 
= 1 1 
* 
1 » 
11 j 
1 
1 
on _ 
i * | 
14 4 ! 
$4! $7} | 
LW 8 To 
3 : 
WA _ N 
9 * 9 | 
_ e 
l al 
_ 
= | 4 
is Wi Þ-Þ' 
1 , . 
i | 
Yo, Vi-' i of 
9 { 
0 i 
19 
. N 
+ (0 
a 1 
\ Nan 
* [ 
F (9 . 
> 1 f . 
in 
N 
A 
eie 
1 HAN 
"Bk 
\ 1 1 
„ {6ſt 
14 
55 ; 
Hour 
Bj! 
18H 2300 
1 19 { 
: 71 
Wl OTE. 
MA 
in ' 
19408) 
Te 
4 iy 1 
N 
N. pil U ; 
8 ly "a : 
at 
Jig 0! 
11 x 
11 I. x 
AR (1408 
& BIO! 19555 
[14 1140 1 ; 
Wl 14400! { 
ine 
Men 
eee 
00 
g f 
"i 1 ' ſ 
g, 
5 111 
Dia 
1 1 
ne 
„t 
l 
i NAS, 
ll — 4 
ang 
17% 
18 44 
1. 
9 5 [| ! 
TE, I! 
197 „ 
4 
i. | 
n N 
__ . 
| GE! 
TRUE} | 
11 
0 
14 
[1 : 
++# y ih 
_ 
0 i 
: 
", [ 
„ 4 
' 1 
1 
1 ' | 
\ 1&1 
t 4 
ö 27 
h 14 
' i 
oy [| 
1 . 
i 
\ 1 
' 
t 1 
b | . 
? | 
N 11 
| ' 
TI 81H | 
UNS A 
#! j 
4 | 
+ 
Y : 
i 
8 , 
1 
l } 
f, [ 
l ö 
Ln ' 
A q 
us | 
: i 
UN 
LEON N 
11 ] 
4 | 
| 1 
i 4 
| | 
{ 
1 
11 1 
T il N 
i 
| [1 
l is | i 
4 { 


— 


= _ PIES 
DO ER CIC oe EE 
Co — — — — — = 
_ — — — — — 


— 
8 - 
a 


| fororem heredem ; ſo that when the elder fon hath not aQual 


ther, or mother, or brother of the half blood, might be next 


feiture, and who ſhould take benefit thereof, was out of the 


Q. 2 Salk. 663. 


the defendant, yet for as much as the iſfue was found againl 


billam. | 


9. 4 Co. 43, 46. 5 Co. 2. Part 30. 6 Co. 47. 9 Co. 12. 3 
11 Co.11, 13, 20. By the ſtat. 23 Car. 2. c. 24. the father 


ther be under 21, fee Vaugh. Rep. 177. a good expoſitial 


| Caſe, ſoror eff bares 3 and That the law without other ad 


come in judgment in this caſe, becauſe the iſſue was joined 


RarcLirr's Caſe. Part III. 
3. Facit ſororem heredim, by which is implied, that in thi 


doth not make the ſiſter heir; but the younger brother is after 
the death of the elder brother heres natus to his father. But 
the act by which the elder brother gains actual poſſeſſion fai 


poſſeſſion, or if it be ſuch an inheritance of which an actuil 
poſſeſſion cannot be gained per pedis poſitionem, or by ſome other 
act, it ſhall by law deſcend to the brother of the half blood; 
and ſo it was concluded by the plaintiff's counſel, that the fa 


of blood within the purview of the ſaid act; and that in this 
caſe it appears by the verdict, that the mother, and not the 
other ſiſter, ought to take advantage of this forfeiture : but 
the court reſolved, that the ſaid points on the. ſtatute who 
ſhould be next of blood to enter for the forfeiture, could not 


upon a collateral point, ſcil. Whether Elizabeth the mother 
had the cuſtody of the ſaid Martha at the time of the ſaid con- 
tract; and therefore all the other matter concerning the for: 


iſſue; and the finding of the jury (as to that) was without 
warrant, and not material: and for this cauſe, although in 
truth the plaintiff, as it here appears, had good right again 
him, judgment was given that the plaintiff nihil capiat ju 


Coke and others were of counſel with the plaintiff, and God- 
frey and others with the defendant. Ts 

[Where a verdict, finding more than is in iſſue, ſhall be 
good for what was in iſſue, and the ſurplus rejected, ſee 3 C0. 


may diſpoſe of his child or children until 21, although the fi- 


"3" "M4 


upon that fat. ſee 2 Blackſt, Com. cap. F. fol. 67, 87, 97 


Mich. 34 and 35 Eliz. 
In the King's Bench. 


folk, brought an audita querela againſt William An- 
drews and Lewis Sympſon, ſetting fort how the defendants 
in the King's Bench had recovered againſt the plaintiff 501. 


debt and damages, and that after the judgment, ſcil. 2. Fulit, 


31 Eliz. at Bury St. Edmunds, in the county of Suffolk, with- 
in the liberty and franchiſe of Sir Roger Townſhend, Knt. 


| and William Dixe, Eſq. by Purdey and Dey, virtute cujuſdam 


warranti nuper antea eiſdem prædictis Rogero & WilP Feel vir- 
tute cujuſdam warranti eiſdem Roger & Mill' per Philippum Til- 
ney Armig tunc vicecon prædict com Suff. ſub ſigil officit ſui con- 


| fell, de & ſuper quodam breve de capias ad ſatisfaciendum pre- 
| fat Millielmo Andrews & Lodovico Sympſon de debit” & damnis 


fred, ad proſecutionem ipſius Will' Andrews & Lodovic a pred? 
curia noſtra coram nobis emanan', et vic prædic Suff. nuper diret?, 
Ce. the ſaid Tho. Boyton was taken and arreſted in execut. 

until the ſaid Roger and Will. Dixe, the faid Tho. Boytoa at 

Lambeth in the county of Surry, the ſaid debt and damages 
not ſatisfied, extra priſonam prædict evadere & ad largum quo 
voluit ire permiſerunt. The defendants pleaded, that the ſaid 


Roger and Will. Dixe, non permiſerunt eundem Tho. Boyton 


extra priſonam præd' evadere, & ad largum ire quo voluit, modo 


& forma prout, &c. And thereupon the jury gave a ſpecial _ 
verdict to this effect; that the plaintiff was in execution 
prout, Qc. and that the ſaid Roger and William Dixe, 3 


F 3 — 


TAHOMAS BOYTON, clerk, parſon of Hefſet in Suf- Moor = 


99. 


Box ron's Caſe. Part III. 
of the ſaid franchiſe adduxerunt him to Weſtminſter within 
the county of Middleſex, die Lung ante retorn' brevis de capias 
ad ſatisfaciend', (the day of the return being die Lune pf 
craſtin' Animarum) ſo that the Bailiffs miſtook the day of fe. 
turn; and that the ſaid Bailiffs, in the interim, before the je. 
turn of the writ, at the requeſt of the plaintiff, carried him 
to Lambeth within the county of Surry ; which town of Lam: 
beth is next adjoining to Weſtminſter, but out of the way, and 
not in the way from the county of Suffolk to Weſtminſter, 
And that at the return of the ſaid writ the Bailiffs did deliver the 
ſaid Boyton to the priſon of the King's Bench by virtue of the 
ſaid wrjt ; and that the plaintiff, from the time of the arreſt, 

until the return of the ſaid writ and delivery of him to the 
priſon aforeſaid, did remain and continue with the Bailiffs b 
virtue or colour of their warrant, And whether on the whole 
matter the plaintiff were at large and out of priſon, was the 
queſtion : and judgment was againſt the plaintiff ; and in this 
caſe theſe points were unanimouſ]y reſolved by the court. 
Firſt, it was objeCted, that the command of the writ of cap 
ad ſatisfacicudum was to have the body of the plaintiff at the 
Court of King's Bench, which then was at Weſtminſter ; and 
for as much as they carried the priſoner beyond Weſtminſter, 
that is to ſay, to Lambeth in another county, which was not 
warranted by the writ, it muſt of neceſſity be an eſcape: for 
the writ gave them authority to bring him to Weftminſter, for 
there was the King's Bench; and therefore when they carry 
him farther, to Lambeth in another county, it is without 
warrant, and by conſequence an eſcape; for the Bailiffs could 
not have the cuſtody of him there as Bailiffs of the franchiſe, 
for that was out of the franchiſe; and by force of the writ they 
could not have cuſtody of him, becauſe they have not purſued 
the writ ; and if the Bailiffs ſhould be ſuffered to carry himto 
_ Lambeth, by the ſame reaſon they may carry him to York, ot 

to any other remote part of the realm, at their pleaſure. 
Secondly, it was ſaid, that in as much as the writ, which 
is their warrant, was to have his body at the court of King' 
Bench ſuch a day, they ought to bring the body the uſual way 
to Weſtminſter, where the King's Bench then was, for ſo 
much is implied by the writ ; and therefore the carrying of his 
body to Lambeth in another county, was without warrant, 
and by conſequence an eſcape, and the plaintiff thereby out 


aw—_—_ a tro tt © 5 oj end We }_ 5% 


% e 

To which it was anſwered, and reſolved by the court, that, 
firſt, there was a difference between the cuſtody of one in 
execution within the franchiſe or county where the com- 
mon gaol is, or the office of the Sheriff or Bailiffs ex 
tends, and where the Sheriff or Bailiff hath the cuſtody 
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of one in execution out of their franchiſe or.county, as-in the 
caſe at bar by force of a writ: for if the Sheriff or Bailiff of a 
Jiberty aſſent that one who is in () execution and under his 
cuſtody go out of the gaol for a time, and then to return, al- 
though he return at the time, yet it is an eſcape. 80 if the 
Sheriff, &c. ſuffer him to go by bail or (4) baſton, for the 
Sheriff or Bailiff ought to keep him in (c) ſalva & ara cuſlo- 
dia. And the ſtat. of Weſt. 2. cap. 11. faith, guod carceri manu- 

cipentur in (d) ferris, ſo as the Sheriff may keep them who are 
| in execution in fetters and irons, to the end they may the 
ſooner ſatisfy their creditors. And with that agrees a reſolu- 
tion, Trin. 24 H. 8. by the advice of Fitz James and (e) Nor- 
wich, C. Juſtices, and Fitzherbert and Spilman Juſtices, that 
by the law, thoſe who are in execution ſhall not go at their 
liberty within the priſon, nor out of the priſon with the keep- 
er, but ſhall be kept in ſtrict ward, wie Dyer (f).249. b. and 
the ſtatutes of 2 R. 2. cap. 12. & Weſtm. 2. cap. 11. But it 


debt, and a (g) habeas corpus iſſues out of the K.'s Bench to have 
the body of him who is in execution in the ſame court at a cer- 
tain day, by force of which writ, the Sheriff, before the return 
of the writ, brings his body to an inn in Smithfield towards 
Weſtminſter, and the priſoner of his own head goes without 


morning comes again to the Sheriff to Smithfield, and-at the 


this was no eſcape, ; 


And fo it was adjudged in this court 31 Eliz. in Charnock's 


King's Bench ſuch a day; and this ſtands with great reaſon, 
for the Sheriff, &c. may more ſtrongly guard his gaol, than 
every inn or other place through which he travels; a forttori 


bring him the direct or uſual way 
but only to have his body in the King's Bench, &c. ſuch a day. 
And therefore if one be Sheriff of two counties, and hath ar- 


counties by force of ſeveral capias ad ſatis. directed to him; he 
may in that caſe bring one priſoner out of the one county in- 
to the other, to carry them both together to the King's Court 


Sheriff thinks moſt ſure för him, he may take. 


And ſome conceived that the caſe at bar was ſtronger, be- 


in this caſe. And for as much as eſcapes are ſo (Y) penal 


F4 


was adjudged, where the Sheriff hath one in execution for 


any keeper to Southwark, in the county of Surry, and the next Dy 


return of the habeas corpus the Sheriff delivers his body in court ; þ 


cale, who was Sheriff of Bedford, for the effect of the com- 
mand of the writ was performed, ſcil. to have his body in the 


in the caſe at bar, for he was always under the cuſtody of the 
Bailiffs. And the writ doth not command the Sheriff to 
to Weſtmminſter, &c. 


reſted and taken ſeveral perſons in execution in the ſeveral 


at Weſtmin. without any eſcape; and what way or place ti.e 
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cauſe the priſoner went to Lambeth at his own requeſt; and 
therefore he ſhall not diſcharge himſelf by audita querela 


(5 Dalt, Sher. 
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of the law have always made as kind and favourable conſtruc- 


(a) Hard, 31. 


tions as the law would ſuffer, in favour of Sheriffs, Bailifh 
of liberties,. and Keepers of priſons, who are officers and 


- miniſters of juſtice. And to the intent that every one ſhoull 


bear his own (a) burthen, the Judges would never adjudge 
one to make an eſcape by any ſtrict conſtruction. 
And therefore if one in execution eſcapes out of priſon, and 


flies into another county, it may be argued that this ſhall be 


37. a. b. 


(e) Poſt. fol. 52. 
b. 1 Roll's 808. 
(4) Moor 57. 
Cr. Eliz. 44. 
102, 439, 555. 
Moor 600. 
Cr. Car. 240. 
Poſtea 52. b. 
Seren i 
Ridgway's Caſe. 


of his own wrong, and be re- taken, he ſhould never have an 


(e) Poſtea 53. 2 
Poph. 41. Moor 
666. Cr, Eliz. 


18. 439 
oldſb. 180. 


22 2 Jones 197. 


85 (g) Yelv. 201. 


in regard he is not Sheriff there, neither doth his authority ex- 


vourable conſtruction in law, is not an eſcape, if at the day cf 


cCaſe it is lawful for the gaoler to re-take him, as it more fully 
appears in the following caſe : and where it was objeCted, that 


rant made by the Bailiffs was in writing; for the words of the 


appear thereby when the judgment was given, nor when the 
capias ad ſatisfactendum iſſued, nor when it was returned, fe 
that it might appear that the defendant was arreſted by forced! 
it after the t%e of the writ, and before the return of it; bu 
that exception was alſo diſallowed by the court; for as much 


plaintiff, virtute brevis præd' captus & arreſtatus fuit in extar 


than counts, and counts than other pleadings, for writs com- 
prehend the effect and ſubſtance without eircumſtance of time 
or place, and other circumſtances. Et idęo dicuntur brevi, 
| propter corum brevitatem. Ss 


an eſcape, although he be re-taken on freſh ſuit, becauſe the 
Sheriff cannot have the cuſtody of him in (4) another county, 


tend thither. But the Judges, nevertheleſs, will adjudge it 
no eſcape, becauſe the Sheriff did all he could, and by his () 
freſh ſuit hath re-taken him before any action brought, ſo in 
the cafe at bar, when the priſoner is once out of the proper 
county, although he goes into another county which is not in 
the way to Weſtm. where the K.'s Bench fits; this, by a fi. 


the return he have the body of the defendant in court, And 
if the Sheriff, &c. ſhould be compelled to bring his priſonersto 
the K. 's Court as in rea linea, it would be too full of hazard 
and very dangerous for Sheriffs, &c. : 
Secondly, 1t was reſolved, that if one in execution eſcape 


audita (d) querela to diſcharge himſelf of the impriſonment, 
becauſe he ſhall not take advant. of his own wrong; and in ſuch 


the writ was not good, becauſe it doth not appear that the war, 


writ are, virtute cujuſdam warranti, and doth not ſay in wit 
ing, as hath been ſaid. But that exception was diſallowed by 
the court; for the ſentence is, (/) virtute cujuſdam warrant! 
per prefat' R. & W. fact & diref?, Sc. by which words (fa 
& aire?) is implied that it was in writing. Te 


Another exception to the writ was taken, that it doth no 


as it (g) appears by the writ, that the ſaid Thomas Boyton the 


tione, by theſe words it is implied, that it was lawfully and duly 
done. And it was agreed, that writs, are more compendi0us 
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Sic GEORGE BROW N's 
La Caſe. 


Hil. Term. 36 Eliz, in B. R. Rot. 440. Pr 


IELIAM SPENCER, late of Swindon in the county Wilts, ſſ. 
aforeſaid, Yeoman, and Thomas Spencer, late of 
Swindon in the county aforeſ. Yeoman, were attached to an- 
iwer James Lynch of a plea wherefore with force and arms 
they entered into one meſſuage, one barn, one garden, eighty 
acres of land, eighty acres of meadow, and eighty acres of 
2 with the appurtenances, in Swindon, which George 
rown, Knt. to the aforeſ. James demiſed for a term which is 
not yet ended, and ejected him from his farm aforeſaid, and 
other harms did unto him, to the grievous damage of the ſaid 
James, and againſt the peace of the lady the now Queen, &c. 
and whereupon the ſaid James, by Thomas Cowper his attor- 
ney, complaineth, that whereas the aforeſ. George Brown on 
the 22d day of Oct. in the 35th year of the reign of the now 
Q. at Swindon aforeſ. had demiſed to the ſaid James the tene- 


| ments aforeſ, with the appurtenances, to have and to hold the 


lame tenements, with the appurtenances, to the ſaid James and 
his aligns, from the feaſt of St. Michael the Archangel then 

laſt paſt, until the end and term of four years from thence next 
enſuing, and fully to be completed: by virtue of which ſaid 
demiſe, the ſaid James entered into the tenements aforeſaid 
with the appurten. and was thereof poſſeſſed; and being ſo poſ+ 
(elſed, thereof the aforeſ, Will. and Tho. afterwa, that is to lay, 


the ſame jury, and becauſe that the reſt of the jurors of the 


. Pleadings in BRoWxN's Caſe, Part IT, 55 
on the 22d day of October aſoreſaid in the 35th year aſoreſ. 


| : | 
with force and arms, &c. entered into the tenements aforeſaid, : 
with the appurtenances, which the ſaid George Brown to the 2h 


ſaid James in form aforeſaid demiſed for the term aforeſaid, thi 
which is not yet ended, and ejected him the ſaid James from 
his farm aforeſaid, and other harms, &c. to the grievouz 
damage, &c. and againſt the peace, &c. whereupon he faith ch 
that he is injured, and hath damage to the value of 20l. and 


therefore he bringeth ſuit, &c. And the aſoreſ. William and WM: 
Thomas by John Paxton their attorney come, and defend the 10 
force and injury, when, &c. and ſay that they are not gulity 55 
of the treſpaſs and ejectment aforeſ. as the aforeſ. James abore 3 
againſt them complaineth : and of this they put themſelves 10 
upon the country; and the aforeſ. James likewiſe, &c. There- 8 


fore it is commanded to the Sheriff, that he cauſe to come here 
in eight days of the Purification of the bleſſed Mary 12 good 
and lawful men, &c. by whom the truth, &c. and who neither, 
&c. to recogniſe, &c. becauſe as well, & c. Afterward the pro- 
ceſs between the parties aſorſ. was continued of the plea aforel, 
by the jurors between them put beingreſpited here until this|{ay, 
that is to ſay, in eight days of St. Mich. in the 37th year of 
the reign of the lady the now Q. unleſs the Juſtice of the lady 
the Q. aſſigned to take the aſſizes in the county aforeſ. by the 
the form of the ſtat, upon Thurſday the 17th day of July laſt 
Paſt, at New Sarum in the county aforeſ. firſt came. And now 
here at this day come as well the aforeſ. James Lynche, as the 
aforeſ. Will. Spencer and 'Thomas Spencer by their attornies, 
aforef. and the aforeſ. Juſtices of aſſize before whom, &c. ſent 
here their record in theſe words; afterw. at the day and place 
within contained before Tho. Walmeſley, one of the Juſtices 
of the lady the Q. of the Bench, and Ed. Fenner, one of the 
Juſtices of the ſaid lady the Q. aſſigned to hold pleas before the 
Q. herſelf Juſtices of the lady the Q. aſſigned to take the aſſizes 
in the county of Wilts, by form of the ſtatute, &c. came as 
well the within named James Lynche as the ſaid within writ- 
ten Will. Spencer, and Tho. Spencer by their attornies within 
mentioned; and the jurors of the jury whereof within mention 
is made being called, ſome of them, that is to ſay, William 
Garret of Shaw, Gent. William Bury of Crickland, Thomas 
Buckley of Nether Haven, Gent. William Morſe of Haydon, 
John Noyſe of Graſton, Richard Legge of Nether Haven, 
Thomas Smith of Kennet, Thomas Sloper of Mounton, and 
William Gouldeſborough of the ſame came, and are ſworn of 
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Jury did not appear, therefore others of the ſtanders-by, choſen 
y the Sheriff of the county aforeſaid at the requeſt of 32 ſaid 
3 = 28 ames, 
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James, and by the command of the Juſtices aforeſ. were new. 
Iy put, whoſe names to the panel within written are filed, ac- 
cording to the ſtat. in ſuch caſe lately made and provided: and 


the jurors ſo of new put, that is to ſay, Thomas Sringer, Will. 


Bundy, and Will. Haſcall, being likewiſe called came, who 
to ſay the truth of the matter within contained, together with 


the other jurors aforeſ. firſt impanelled, being choſen, tried 


and ſworn, ſay upon their oath,?that the aforeſ Will. Spencer 
is not guilty of the treſpaſs and ejectm. within written, as the 


nid Will. hath within alledged ; and further the ſaid jurors, 


as to all the treſpaſs and ejectm. aforeſ. within written, except the 


treſpaſs and ejectm. in the meſſuage within contained, and 26 
acres of the tenements within ſpecified by the aforeſ. Thomas 
Spencer within ſuppoſed to be done, they ſay upon their oath, 
that the ſaid Tho. is not thereof guilty, as the ſaid Tho. like- 


wiſe thereof within alledgeth ; and as to the treſpaſs and eject- 
ment within ſpecified in the aforeſ. meſſuage and 26 acres of 
land within ſuppoſed to be done, the ſame jurors ſay upon their 
oath, that long before the within written time when it is ſup- 
poſed the treſpaſs and ejectment aforeſ. to be done, one Rich. 
Bridges, Knt. was ſeiſed as well of the aforeſ. meſſuage and 


26 acres of land with the appurtenances, as of the reſidue of 
the other tenements within written, with the appurtenances, in 


his demeſne as of fee; and being ſo ſeiſed thereof the ſaid 
Rich. long before the time aforeſ. when, &c. by his certain 
| writing of feoffment indented, in confideration of a certain 
| jointure of one Johanna his wife, daughter of Will. Spencer, 


Kut. deceaſed, then afterwards to be had and made, gave and 


ant and in his ſaid writing indented confirmed to John 
inchcombe the elder, of Newbury, in the county of Berks, 


and John Knight of Newbury aforel. the aforeſ. meſſuage and 


26 acres of land, in which, &c. (amongſt other things,) to have 
and to hold the ſaid meſſuage and 26 acres of land, in which, 
&, (amongſt other things,) to the ſaid John Winchcombe 


and John Knight, their heirs and aſſigns for ever, neverthe- _ 


leſs under this condition following, that is to ſay, that the ſaid 
John Winchcombe and John Knight, within one month next 


enſuing after the date of the ſaid writing, by their ſufficient 


writing in law, as by the learned-counſel in the law of the 


ſaid Richard Bridges it ſhould be adviſed, ſhould give, grant, 
and deliver the aforeſaid meſſuage and 26 acres of land, in 


which, &c. (amongſt other things, to the ſaid Richard and 


the faid Johanna his wife; to have and to hold the ſaid 


meſſuage and 26 acres of land, in which, &c. (amongſt 
other things,) to the ſaid Richard and the ſaid Johanna 
his wife, and to the heirs of the bodies of the ſaid 
Richard and the ſaid Johanna his wife, betwixt the ſaid 
Richard and the ſaid Johanna lawſully begotten 3 and for 


default 
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default of ſuch iſſue, the remainder thereof to the right heirs of ty M 
aforeſ. Richard for ever, of the chief lords of the fee by the ſe, Wl” 
vices thereof due and of right accuſtomed, as by the ſaid writing Wi = 
of feoffment indented, ſealed with the ſeal of the ſaid Richan [Br 
| Bridges, and bearing date the 23d day of January in the 32d yew Wi te 

of the reign of the Lord Henry the 8th, late King of England u de 
the jurors aforeſ. in evidence ſhewed, more fully appeareth; u th 
that by virtue of the ſaid feoffment, the aforeſ. John Winchconbe WK fa 
and John Knight were ſeiſed of the aforeſ. meſſuage and 26 acre; o 
land, in which, &c: (amongſt other things) in their demeſne 250 
fee, upon the condition aforeſaid * and further the jurors aforeſ 
ſay upon their oath, that the ſaid John Winchcombe and [oh 
__ Knight oy ſo ſeiſed thereof long before the aforeſ. time, when, 

Kc. and within the ſaid one month next enſuing, after the dated 
the ſaid writing of feoffment indented at Walcot aforeſaid in per. 
formance of the condition aforeſ. and at the requeſt of the ſaid 
Rich. Bridges, by their certain writing indented of feoffment, con. 
veyed, enfeoffed and delivered, and by their ſame writing indent. 
ed, did confirm to the aforeſ. Rich. Bridges and Johanna his wiſe 
the aforeſ. meſſuage, and 26 acres of land, in which, &c. (amonyt 
other things ;) to have and to hold the aforeſ. meſſuage, and 20 
acres of land, in which, &c. (amongſt other things) to the aforel, 
R. Bridges and Johanna his wife, and the heirs of the bodies of 
them the ſaid Rich. and Johanna betwixt them lawfully begotten; 
and for default of ſuch iſſue, the remainder thereof to the right 

heirs of the ſaid R. Bridges for ever, of the chief lords of the fee by 
- the. ſervices thereof due, and of right accuſtomed, as by the ſaid 

writing of feoffment indented, ſealed with the ſeals of the ſaid 
John Winchcombe and John Knight, and bearing date the 6th 
day of February in the 32d year of the reign of the aforeſ. late 
King Henry the 8th aforeſ. and to the jurors aforeſ. in evidence 
ſhewed, it more fully appeareth: and that by virtue of the ſad 
feoffment, the aforeſ. Rich. Bridges and Johanna were ſeiſed of the 
aforeſ. meſſuage and 26 acres of land, in which, &c. (among| 
other things) in their demeſne as of fee-tail, that is to ſay, to tie 
faid Rich. and Johanna, and the heirs of their bodies between then 
lawfully begotten ; the remainder thereof to the right heirs of the 
ſaid Rich. as above is ſaid; and the ſaid Rich. and the ſaid Johan- 
na being ſo ſeiſed thereof had iſſue of their bodies between them 
lawfolly begotten, one Anthony Bridges their ſon yet living and 
in full life being, that is to ſay, at Weſt Shefford in the count) af 

Berks; and that afterwards, and before the ſaid time, when, & 
the aforeſaid Richard Bridges and Johanna being ſeiſed of tht 

aforeſaid meſſuage and 26 acres of land, in which, e. 
(amongſt other things,) in form aforeſaid, the ſaid Richard 
before the aforeſaid time, when, Kc. at Ludgerſhall in be 
ſaid county of Wilts, of ſuch his eftate died thereof ſeiſed: and 
_ the aforeſaid Johanna him ſurvived and held herſelf iu in tht 
aforeſaid meſſuage and 26 acres of land, in which, &c. (among| 
other things) and was thereof ſole ſeiſed in her demeine * 
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ſee · tail in form aforeſ. the remainder thereof over as before 


zs ſaid: and further the jurors aforeſ. ſay upon their oath, that 
| the faid Johanna being ſo ſeiſed thereof the aforeſ. Anthony 


Bridges on the 4th day of December in the 32d year of the 
reign of the faid lady the now Q. at Walcot aforeſ. by his in- 


denture made between the aforeſ. Anthony Bridges, ſon of 


the aforeſ. Richard and Johanna, and Barbara then wife of the 
faid Anthony, and one Edward Langford, Gent. by the name 
of Anthony Bridges of Weſt Shefford, otherwiſe Great Shef- 
ford, in the county of Berks, Eſq. and Barbara his wife, and 
Edward Langford of Lincoln's Inn, Gent. of the one part, and 


one George Brown, Knt. by the name of George Brown, Eſq. 


ſecond ſon of the Right Hon. Anthony Viſcount Brown, Knt. 


of the moſt noble order of the Garter, of the other part; 


which other part ſealed with the ſeals of the ſaid Anthony 


Bridges, Barbara, and Edward Langford, bearing date the 


ſame day and year, to the jurors aforeſ. in evidence ſhewed, 
it was covenanted, granted, condeſcended unto, concluded 


| and fully agreed by and between the faid parties to the ſaid in- 


denture, in manner and form following; that is to ſay, that 
the ſaid Anthony Bridges ſon of the ſaid Richard Bridges and 
Johanna, and Ed. Langford, covenanted and granted for them- 
ſelves their heirs and aſſigns, to and with the aſoreſ. George 
Brown, his heirs and afhgns, by the ſame indenture, that 
they the ſaid Anth. Bridges fon of the aforeſ. Rich. Bridges 
and Johanna, and Barbara, together with the aforeſ. Edward 


Langford before Eaſter term then next following, would levy. 
and acknowledge before the Juſtices of the faid lady the Q. of 
the Bench at Weſtm. a certain fine or diverſe fines with pro- 


clamations, according to the courſe of fines in the faid court 
uſed, to the aforeſ. George Brown, of all that manor of Kint- 
bury, with all and ſingular the rights, members and appurt. 


in the aforeſ. county of Berks ; and of all the meſſyages, lands 
and tenem. rents, ſervices, advowſons, patronages, liberties, 
privileges, profits and hereditaments, with all and fingular 


their appurt. to the ſaid manor belonging or appertaining, and 
alſo of the aforeſ. whole tenem. within ſpecified, by the name 


of the lands, tenem. and hereditam. with the appurt. called or 
known by the name of Walcot, lying in Swindon within writ- 


ten, whereof the aforeſ. meſſuage and 26 acres of lands then 
were and yet are parcel: as alſo of all the meſſuages, cottages, 
lands, tenem. rents, ſervices and hereditaments whatſoever to 


the ſame belonging, occupied, reputed, demiſed or taken as 
part or parcel thereof, by the name of 40 meſſuages, 20 tofts, r 


dovehouſe, 30 gardens, 20 orchards, 1000 acres of land, 200 
acres of meadow, 1000 acres of paſture, io acres of wood, 500 


_ acres 
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acres of furze and heath, and 408. of free rent, with the . 
purtenances in Kintbury, Holt, Hungerford, Walcot, an 
Swindon, in the counties of Berks and Wilts, or by whatſo⸗ 
ever number of acres, either ſole or together with any other 
manors, lands, tenements and hereditaments, and that the 
aforeſ. fine, or the aforeſ. fines, concerning the premiſes in the 
ſaid indenture before, mentioned. and the execution of the fine 
or fines ſhould be and enure to the uſe of the ſaid Geo. Broyy 
his heirs and aſſigns for ever, and to no other uſe, intent qt 
purpoſe: and the ſaid jurors further ſay, that in performance 
and accompliſhment of the covenant and agreement in che 
ſaid indenture, between the ſaid Anthony Bridges the fon of 
the ſaid Richard and Johanna, Barbara and Edward Langford, 
and the ſaid George Brown in form aforeſ. mentioned, after. 
wards, and before the aforeſ. Eaſter term, that is to ſay, in the 
term of St. Hilary in the 32d year of the reign of the ſaid lady 
the now Q. aforeſ. a certain fine was levied in the court of the 
ſaid lady the Q. at Weſtm. in the ſaid county of Middleſex, 
before Edmund Anderſon, Francis Windham, Will. Periam, 
and Thomas Walmſley, then Juſtices of the ſaid lady the C 
and other the lady the Q.'s faithful people then there preſent, 


between the aforeſ. George Brown plaintiff, and the aforeſaid: 


Anthony Bridges (ſon of the ſaid Richard and Johanna,) and 
Barbara his wife, and Edward Langford, Gent. deforceants 
of the whole tenements in the ſaid indenture ſpecified, where: 
of the ſaid meſſuage and 2b acres of land are, and at the time 
of the levying of the ſaid fine were parcel (amongſt other 
things) by the names of the manors of Kintbury and Fally, 
otherwiſe Great Fally, with the appurtenances, and 60 mei: 
ſuages, 20 tofts, 3 dove-houſes, 40 gardens, 50 orchards, 4000 
acres of lands, 300 acres of meadow, 4000 acres of paſture, 
Zoo acres of wood, 1000 acres of furze and heath, and bl. 
138: 4d. of rent, with the appurten. in Kintbury, Holt, Fally, 
otherwiſe Great Fally, Hungerford and Weſt-Shefford, other- 
wiſe Great Shefford : as alſo of the rectory of Great Fally with 
the appurtenances, and free warren and liberty of a pack in 
Welt-Shefford, otherwiſe Great Shefford; and alſo the free 
fiſhery in Kennet in the county of Berks, and of the manor of 
Buddeſden, with the appurtenances, and 20 meſſuages, 10 tofts, 
12 gardens, 8 orchards, 1000 acres of land, 100 actes of met 
dow, 1000 acres of paſture, 200 acres of wood, 500 acres 
furzeand heath, and 408. rent with the appurtenances in Bud: 
deſden, Ludgerſhall, Walcot, and Swindon in the county of 
Wilts; whereupon a plea of covenant was ſummoned be- 
tween them in the ſaid court, that is to ſay, that the faid 
Anthony, Barbara and Edward, acknowledged the ſaid ma- 
nors, tenements, hereditaments, rents, rectory, warren, _ 
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| and fiſhery, with the appurtennaces, in the ſaid fine contained, 
| to be the right of the ſaid George, as thoſe which the ſaid 


George had of the gift of the faid Anthony, and the ſame re- 


miſed and quit- claimed from the ſaid Anthony, Barbara, and 
Edward, and their heirs, to the aforeſ. George and his heirs for 
erer. And beſides the ſaid Anthony and Barbara granted for 
them and the heirs of the ſaid Anthony, that they would war- 
rant to the aforeſ. Geo. and his heirs the aforeſ. manors, tene- 


| the appurtenances in the ſame ſine contained, againſt the 
ſaid Edward and his heirs for ever; and for that recognition, 


| pounds, to be iſſuing out of and in the aforeſ. manors, tene- 
ments, rent, rectory, warren, liberties and fiſhery, with the 
appurtenances in the ſame contained ; and the ſame to him did 
render in the ſame court, to have, and to hold, and perceive 
the ſaid yearly rent of 11001. to the ſaid Edward for the whole 


Bridges, mother of the ſaid Anthony, at the feaſt of the An- 


John the Baptiſt, St. Michael the Archangel, and the Birth 
of the Lord, by equal portions yearly to be paid for the whole 
life of the ſaid Johanna; the firft payment whereof to begin 
at the farſt of the feaſts aforeſ. which next after the deceaſe of 


aid yearly rent of 1001. or any part thereof to be behind in part 
or inall after any of the aforeſ. feaſts, in which (as before is ſaid) 
it ought to be paid, not paid by the ſpace of 30 days; that then 


that then and ſo often it ſhould be well lawful to the laid Edw. 
all the life-time of the ſaid Johanna, into the aforeſ. manors, 


the appurtenances in the ſaid fine contained, and every part and 
parcel thereof, to enter and diſtrain, and the diſtreſſes fo there 


aforeſaid 41. 158. nomine pœnæ, as before is ſaid, he ſhould 
be fully fatisfied and paid. Alſo the aforeſaid George 
granted to the aforeſaid Anthony and Barbara the aforeſaid 
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ments, rents, rectory, warren, and liberties, and fiſhery, with 


releaſe, quit claim, warranty, fine and concord, the ſaid George 
granted to the aforeſ. Edward a certain yearly rent of 100 


life of the ſaid Johanna, by the name of the lady Johanna 
nunciation of the bleſſed Mary the Virgin, the Nativity of St. 


the ſaid Anth. ſhould happen to be, and if it ſhould happen the 


and ſo often, the ſaid Geo. and his heirs ſhould forfeit to the ſaid 
 Edw.41. 158. nomine pœnæ, as often as the ſaid yearly rent of 
1001. or any parcel thereof ſo to be behind ſhould happen, and 


| tenements, rents, rectory, warren, liberty, and fiſhery, with 


taken and had, lawfully to lead, carry away, and drive, and 
the ſame to keep, until as well of the aforſaid yearly rent of 
100 1. with the arrearages thereof, if any ſhould be, as of the 


manors of Buddeſden and Fally, otherwiſe Great Fally, 
with the appurtenances and 20 meſſuages, 10 tofts, 10 gar- 
dens, 6 orchards; 1000 acres of land, 100 acres of mea- 
dow, 1000 acres of paſture, 100 acres of wood, 500 acres 
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ol furze and heath, and 508. rent, with the appurtenances in 


Buddeſden, Ludgerſhall, Fally, otherwiſe Great Fally, ang 
Weſt Shefford, and the rectory of Great Fally, with the ap. 
purtenances, and free warren, and liberty of a park in Wes 
Shefford, otherwiſe Great Shefford aforeſ. parcel of the ma. 
nors, tenements and rent aforeſ. with the appurtenances in the 
faid fine contained; and the ſame did render in the fame 
court; to have and to hold to the ſaid Anthony and Barban, 
of the chief lords of the fee, by the ſervices which to tho 
manors, tenements, rent, reCtories, warren, and liberty of park 
do belong, for the whole lives of the ſaid Anthony and Bar- 
bara, and to the longeſt liver of them, without impeachment 
of any waſte, for the whole life of the ſaid Anthony: and 
after the deceaſe of the ſaid Anthony and Barbara, the fame 
manors, tenements, rent, reCtories, wagren, and liberties of 
park, with the appurtenances, wholly to return to the faid 
George and his heirs; to be holden of the lords of the fee, 
by the ſervices which to thoſe manors, tenem, rent, recton;, 
warren and liberties of park belonging, for ever: and the aforel, 
jurors further ſay upon their oath aforeſ. that the ſaid Johann; 
being ſeiſed of the ſaid meſſuage and 26 acres of land, (among 


_ other things,) with the appurten. in form aforeſ. the ſaid Johan, | 


afterwards, and before the within written time when, &c. on 
the 7th day of October in the 32d year of the reign of the ſaid 
lady the now Q. at Swindon aforeſ. by her certain indentured 
demiſe, between the fame Johanna, by the name of Jane 
| Harcourt of Ludgerſhall in the county of Wilts, widow, other- 
wiſe named the lady Johanna Bridges of Ludgerſhall in the 
county of Wilts, widow, of the one party, and Edward Bridges, 
Efq. Will. Bridges, and Anthony Bridges, ſons of the ſaid Ed. 
mond, and their aſſignees, of the other party made; which 
indenture is dated the 21ſt day of Auguſt in the 32d year af 
the reign of the ſaid lady the now Q. aforeſ as well for and in 
conſideration of the ſurrender of one indenture of demiſe be- 
fore then granted, of all and fingular the premiſes in the fail 
indenture, to the aforeſ. Johanna then after demiſed, or to be 
demiſed of 19 years and more then to come and not expired, 
which the aforeſ. Edmund before that time had and enjoyed, 
as of a former indenture of demiſe, at or before the ſealing 
and delivery of the ſaid indenture then in evidence ſhewed, 
the aforeſaid Edward Bridges had ſurrendered and delivered 


into the Hands and poſſeſſion of the ſaid Johanna, as for diven 


other goud cauſes and conſiderations the fame Johanna ipe- 
cially moving, demiſed, granted and to farm let to the faid 
Edward Bridges, William Bridges, and Anthony Bridges 
ſons of the ſaid Edmund, the aforeſaid meſſuage and 2b 
acres of land with the appurtenances, (amongſt other things; 
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to have and to hold the aforeſaid meſſuage, and 26 acies of 
land (amongſt other things) to the aforeſaid Edmund, Wil- 


liam, and Anthony Bridges, the aſoreſ. two ſons of the ſaid 


Edmund Bridges, for the term of their natural lives, and for 


the term of the life of the longeſt liver of them, and every of 
them ſucceſſively to be enjoyed, yielding and paying therefore | 


yearly, during the ſaid term, tb the aforeſ. Johanna, under and 


by the name of Jane Harcourt, her heirs, and aſſigns, 41. and 


2d. of good and lawful money of England, at the two uſyal 


feaſts or terms of the year, that is to ſay, at the feaſt of the 
Annunciation of the blefſed Mary the Virgin, 40s. and 1d. 


and at the feaſt of St. Michael the Archangel the like ſum of 
40s. and 1d. reſidue of the aforeſaid 41. and 2d. as by the 
laid indenture of demiſe to the ſaid jurors in evidence ſhewed 
| more fully appeared, by virtue of which demiſe the ſaid Ed- 
mund Bradges, William Bridges, and Anthony Bridges, ſons 
of the ſaid Edmund, were ſeiſed of the aforeſaid meſſuage and 
26 acres of land within written, as the law requireth : and 


ſuage, and 26 acres of land within ſpecified, and the reſt of 
| the tenements in the ſaid indenture of demiſe, by the ſaid Jo- 
hanna under and by the name of Jane Harcourt, to the ſaid 
Edmund, William and Anthony, ſons of the ſaid Edmund, 
in form aforeſaid demiſed, were not uſually demiſed for the 
greater part of 20 years next -before the ſame demiſe (as be- 
fore is ſaid) made for ſo little rent, as by the aforeſaid inden- 
ture thereof now in evidence ſhewed, in form aforeſ. was re- 


time when, &c. that is to fay, on the 29th day of September 
in the 35th year of the reign of the ſaid lady the now Q. at 
Ludgerſhal aforeſaid died: after whoſe death the ſaid, George 


ſons of the ſaid Edmund, and was ſeiſed thereof as the law 


the aforeſ. time when, &c. that is to ſay, on the within written 


tue of which demiſe the ſaid James entered into the ſaid whole 
tenem. within written with the appurt. and was poſſeſſed there - 


further the ſaid jurors ſay upon their oath, that the aforeſ. meſ- 


ſerved : and the aforeſaid jurors further ſay upon their oatb, 
that the aforeſaid Johanna afterwards, and beſore the ſaid 


Brown thereupon entered into the tenements within written, 
with the appurtenances in which, &c. upon the poſſeſhon of 
the ſaid Edmund Bridges, William and Anthony Bridges, 


| requireth : and being ſo ſeiſed thereof afterwards and before 


22d day of October in the 35th year aforeſ. demiſed to the ſaid 
James the ſaid whole tenem. within written with the appurt. 
in which, &c. to have and to hold to the ſaid James and his 
aligns, from the within written feaſt of St. Mich. the Arch- 
angel, until the end and term within mentioned of 4 years 
from thence next enſuing and fully to be completed; by vir- 


of as the law requireth ; upon whoſe poſſeſſ. of the faid James 
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the aforeſaid Thomas Spencer as ſervant of the ſaid Edmund 


Bridges, and by his command at the within written time 
g y me 


when, &c. entered into the ſaid meſſuage and 26 acres of land, 
and thereupon ejected the faid James from his farm aforeſaid; 
but whether upon the whole matter aforeſ. by the aforef. ju. 
rors in form aforeſ. found, the entry of the ſaid Tho. Spencer 
into the aforeſ. meſfuage and 26 acres of land, with the ap- 
purtenances upon the poſſeſſion of the ſaid James thereof, bea 
good and lawful entry in law or not, the ſaid jurors are altoge- 
ther ignorant, and pray thereof the advice and diſcretion of 
the Juſtices here, &c. And if upon the whole matter aforef, 
it ſhall ſeem to the Juſtices and court here, that the aforeſaid 
entry of the aforeſaid Tho. Spencer upon the poſſeſſion of the 
faid James Lynche be not a good and lawful entry in law, then 
the ſaid jurors ſay upon their oath, that the ſaid Tho. Spencer 
is guilty of the treſpaſs and ejectment aforeſaid, in the aforef, 
 meſſuage and 26 acres of land, as the aforeſaid James againſt 
him within complaineth, and then they aſleſs the damages of 
the ſaid James, by the occafion of the ſaid treſpaſs and ejeQ- 
ment beſides his charges and coſts by him about his ſuit in 
this behalf expended to 4d. and for his charges and coſts to 
12d. And if upon the whole matter aforefaid, it ſhall ſeem to 
the Juſtices and Court here, that the aforeſaid entry of the 
ſaid Tho. Spencer upon the poſſeſſion of the faid James be 
good and lawful entry in law, then the faid jurors ſay upon 
their oath, that the ſaid Tho. Spencer is not guilty of the tre 
paſs and ejectment aforeſ. in the ſaid meſſuage, &c. within al. 
ledged: and becauſe the Juſtices here will adviſe themſelves of 
and upon the premiſes before they give their judgment thereoh, 
day is given to the parties aforeſaid here, until in 8 days of dt 
Hil. to hear their judgment thereof, becauſe that the ſaid Jul: 
tices here thereof are not yet, &e. At which day come as wel 
the aforeſ. James as the aforeſ. Will. and Tho. by their attor: 
nies aforeſaid : and becauſe the Juſtices here will further adviſe 
themſelves of and upon the premiſes, before they give thel 
Judgment thereof, day further is given to the parties aforef. here, 
until from Eaſter day in 15 days to hear their judgment ther- 
of, becauſe the faid Juſtices here are not thereof yet, &c. A 
which day here come as well the faid James by George Dut: 


combe his attorney, as the faid Will. and Tho. by their atio. 


nies aforeſaid : and becauſe the Juſtices here will further adviſe 
of and upon the premiſes, before they give their judgment 
thereof, further day is given to the parties aforeſaid here, un. 
til the morrow of the Holy Trinity to hear their judgm. there 
becauſe the ſaid Juſtices here thereof are not yet, &c. 4 
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which 7 here come as well the aforeſ. James by the aforeſ. 
George 

| by their attorney aforeſaid : and becauſe the Juſtices here will 
further adviſe of and upon the premiſes, beſore they give their 
til in eight days of St. Michael, to hear their judgment there- 
of, becauſe the faid Juſtices here thereof are not yet, &c. At 
which day here come as well the ſaid James Linch, by the 


aforef. being ſeen; and by the Juſtices here fully underſtood, 
it ſeemeth to the ſame Juſtices here, that the aforeſ. entry of 


the aforeſ. Tho. Spencer into the aforeſ. meſſuage and 26 acres 
of land, upon the poſſeſſion of the ſaid James Linch, is not a 


good and lawful entry in law ; therefore it is conſidered that 


the aforeſ. James Linch recover againſt the aforeſ. Thomas 


Spencer his term aforef. yet to come, of and in the aforeſ. męſ. 
ſuage, and 26 acres of land with the appurtenances and his 
damages aforeſ. to 16d. by the jurors aſoreſ. in form aforeſ. aſ- 
ſeſſed, as alſs 261. gs. to the faid James at his requeſt, for his 
charges and coſts aforeſ. by the court here of increaſe adjudg- 
ed; which damages in the whole do amount to 261. 10s: 4d. 


and that the aforeſ. Thomas be taken, &c. And allo the ſaid 


James in mercy for his falſe clamour againſt the aforeſ. Will. 
Spencer, of the whole treſpaſs and ejeCtment aforeſ. and againſt 
the aforeſ. 'Tho. Spenter of the refidue of the treſpaſs and 
ejectment aforeſ. thereof the ſaid Will. and Tho. by the jurors 
atorel. above be acquitted ; therefore the ſaid Will. and Tho. 


the county aforef. to be directed, to give him poſſeſſion of his 
ſaid term yet to come of and in the aforeſ. meſſuage and 26 


Afterwards, that is to ſay, on the 26th day of Novemb. in the 
goth year of the reign of the ſaid lady the now Queen, came 
here into court the aſoreſ. James, by the aforeſ. George his 
attorney, and by a ſpecial warrant to him in that behalf made, 
confeſſed himſelf to be ſatisfied of the damages aforeſ. there- 
bre the aforeſ. Thomas of the ſaid damages is acquitted, &c. 
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uncombe his attorney, as the ſaid Will. and Tho. 


judgment thereof, further day is given to the parties here, un- 


aforeſ. Geo. Duncombe his attorn. as the aforeſ. Will. Spencer 
and Tho. Spencer by their attorney: and upon this the verdict 


may go thereof without day, &c. And hereupon the faid 
James prayeth the writ of the lady the Queen, to the Sheriff of 


acres of land with the appurtenances, and it is granted unto 
him returnable here from the day of St. Martin in 15 days, & c. 
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made by Sir George Brown, againſt William Spencer, on 
not guilty pleaded, the jurors gave a ſpecial verdict to this 
effect: dir Richard Bridges, ſeiſed of certain lands in fee, did 
thereof enfeoff Winſcombe and others, on condition that they 


ſhould give back the ſame to him and his wife, and to the 


heirs of their two bodies begotten ; the remainder to the right 
heirs of Sir Richard; which was done accordingly ; Sir Rich. 
had iſſue on the body of his wife Anthony Bridges, and died, 
Anthony Bridges, in the (6) life of his mother, levied a fine 


| (which in truth was with (c) proclamations, although the pro- 


clamations were not found) to Sir George Brown in fee ; the 
wife, (living the ſaid Anthony) made a leaſe of the ſaid land 
for three lives (which leaſe was not warranted by the ſtatute of 
32 H. 8. cap. 28.) whereupon Sir George Brown entered, and 
made, the leaſe to the plaintiff : and whether the entry of Sit 
Geo. Brown were lawful or not, was the queſtion ; and after 


many arguments at the bar and bench, judgment was given for 


the plaintiff; and in this caſe three points were reſolved. 
1. T hat the leaſe made by the wife for three lives, altho 


the leaſe were without warranty, was within the ſtatute of 11 


H. 7. cap. 20. the letter of which act is, „if any woman, 
„ &c. have or ſhall hereafter, being ſole or with any other 


_« after-taken huſband, diſcontinued or diſcontinne, aliened, 
« releaſed or confirmed, alien, releaſe or confirm with 


« warranty, &c.” For theſe words, „ with warranty, 
(4) refer to releaſes and confirmations, which make 
no diſcontinuance without warranty; for the intent of 
the ack was to prohibit not only every bar, but ever) 

„ Mann 
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manner of diſcontinuance alſo, which puts the heir to his real Co. Lit. 365. b. 
action, by which ſometimes the heir was diſinherited, and al- * 40 44: d 
| | | 3 Co. 85. b. 

ways greatly delayed ; and for as much as a releaſe or confir- . 
mation makes no diſcontinuance without warranty, for this 
cauſe the warranty ſhall be referred to them, to make them 
equivalent to ſuch eſtate which paſſeth by livery which of it, 
ſelf, without warranty, is a diſcontinuance. Note; the title 
of the act is, © diſcontinuance of right or eſtate ;” and after- 
wards in the act it is ſaid, “ lands, tenements or heredita- 
© ments being diſcontinued, aliened or ſuffered to be re- 
« covered.” And afterwards, as if no ſuch diſcontinu- 
« ance, warranty nor recovery had been had ;”” by which it 
appears that diſeontinuance ſtood in equal degree with war- 
ranty or recovery. Vide Dyer, Paſch. 4. Mar. 148. Beamont 
and Viller's cafe, and Plow. 50 b. CY 15 | | 

2. It was reſolved, if Anthony had granted over his re- Plow, 45. a. b. 
mainder in fee only, he might have entered for this forfeiture C. Lit. 326. b. 
by the expreſs purview of the act, the effect of which is 
« That it ſhall be Jawful for every perſon and perſons, to 
« whom the intereſt, title or inheritance, after the deceaſe of 
& the ſaid wom. of the faid manor, &c. being diſcontinued, . 
& aliened or ſuffered to be recovered in the form aforeſ. ſhould 
« appertain, to enter into all and every the premiſes, and 
« peaceably to poſſeſs and enjoy the ſame in ſuch manner and 
4 form, as he or they ſhould have done, if no ſuch diſcon- 
« tinuance, warranty nor recovery had been had nor made :” 
and if no diſcontinuance had been made, the land ſhould de- 
ſcend to the iſſue. And therefore by the expreſs letter of the 
act, he ſhould enter on the diſcontinuee, and not the grantee 
of the remander. 8 5 TY | 

3. It was reſolved, that in this caſe Sir George Brown (a) (a) Moor 455, 
ſhould enter on the diſcontinuee, for if no diſcontinuance had _— 5 « + NP 
been made, he ſhould enjoy the land againſt the ſaid Anthony, 3 8 
and all the heirs of his me for when the (6) iſſue in tail 258. 1 Rol. 87. 
levies a fine with proclamations, in the life of the tenant in tail, _— 3 
to another; and afterwards tenant in tail dies, this fine ſhall bar oo the 
the tail. For the words of the ſtatute of (c) 32 H. 8. cap. 36. Poſtea 6r. a. b. 
are, “ in any wiſe intailed to the perſon or perſons ſo levying 1 Jones 33, 60, 
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* the ſame fine, or to any of the anceſtor or anceſtors of the 48, 55, 689. 
* ſame perſon or perſons.” But it was objeCted that the fine 9 Co. 140. b. 
in the life of the wife doth operate in part by (4) concluſion ; 747: n 
tor after that the wife doth remain tenant in tail, and in part, 8 106“. : 
by conveyance of an eſtate as to the remainder in fee; and he, Co. Lit. 262. a. 
who hath nothing but by concluſion or eſtoppel, ſhall not take Poſt 89. a. 
benefit of this act, becauſe the words are, „ to whom the (4) Lit Rep. 


* intereſt, title, or inheritance, after the deceaſe of the ſaid 283. 2 Bult, 
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© woman ſhould appertain;” and in this caſe, as io the 43. Cr. Jac: 2 


eſtate-tail, the wife being alive, the conuſee had no- ae ke 


thing but by | concluſion, and rizht or title of entry 
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(a) 2 Bulft 45. 


(3) Bulſt. 45. 


I * 33. 
Cr. Jac, 175. 


(e) H. 7. 


cap. 20. 

10 Co. 37. a. 
Winch 43. 
1 Leon. 26 1. 
2 Leon. 168. 
3 Leon. 78. 


Cr. El. 2, 24, 


Send. 6. Ste 


Moor $2, 250, 


455+ 4 Co. 3. b. 


5 Co. 80. a. 


2 And. 31, 44, 
& I Rol. 878. 


Jac. 174, 


474, 624 


Er. Car. 244. 


r * * 
o. Lit. 326. b. 
, fur conuſans de droit come ceo, Ic. and thereby grant and render 


n Cafe, Part In, 


in this. caſe could not be given toa ſtranger. But it was re- 
ſolved, that Sir George Brown ſhould in this caſe take (a) ad. 


rantage thereof; for he, who hath the immediate title, inter. 


eſt or inheritance at the time of the forfeiture, ſhall enter by 
force of this ſtatute : and now by the fine with proclamations 
the eſtate-tail was barred and (6) extin& ; and againſt that, 
Anthony nor any iſſue heritable by force of the eſtate tail can 


_ enter ; and by conſequence he, who ath the remainder in fee, 


ſhall enter, for he is the perſon *©* to whom the intereſt, title 
ge and inheritance, after the deceaſe of the ſaid woman, do 
ic appertain. And now, on the matter, the caſe is no other 
but that a woman tenant in tail within the ſtatute of (c) 11 H, 
75 the reverſron or remainder in fee, the woman makes a dil. 
continuance, he 1 in the rever. or remaind. ſhall enter for this for- 
feiture; for he is the perſon “ to whom the intereſt, title and 


«6 inheritance, after the deceaſe of the ſaid woman, do ap- 


pertain,” The ſame law in the caſe at bar, although the fine 
were without proclamations ; yet after the death of the woman, 

Anthony himſelf, againſt his fine, cannot enter; but the en- 
try of the conuſee i is lawful, and therefore he ſhall take the 
benefit of this act, by the expreſs words thereof. 

And it was ſaid by Anderſon, Chief Juſtice of the Com- 
mon Pleas, that where i it was invented to make evaſion out of 
this act, that ſuch woman tenant in tail ſhould accept a fine 


65. b. 
Hob. 166, 341. the land for (4) 1000 years, pretending that that was not 


Bridgm. 136. 
(4) 2 Leon. 168, 
| Godb. 6. 


3 Leon. 78. 
2 And. 150. 


Moor 2 50. 
512 Rep. 491. 


Keb. 5 4 
Cr, Jac. 6 
2 And. 
Fe El. 314. 


enk. Cent. 276, 


Cr. Car. 234, 
þ | Jones E 650. 
(e) Dyer 148. 


Pl 79: Co. Lit, 


within the words of the act, ſcil. which prohibits diſcontinu- 
ance, alienation, releaſe, &c. That that was an alienation 

ithin the intent of this act, or otherwiſe the ſtatute would 
kee for little or nothing. And ſo was it, on conference with 
other Judges reſolved by Wray Chief Juſtice, and himſelf in 
the Court of Wards, and ee accordingly. And ſo it 
Was held i in the Common Pleas 18 Eliz. by Sir James D 5 
Beer kan and Mounſon Juſtices, as 1 myſelf heard. 

yer Trin. 3 & 4 Phil. & Mar. (e) 148. Penicock's Caſe. 


[ See the caſe of Symonds and Cudmare i in Carthew, Skin- 
nel, xc. alſo Fermer 8 Kale, and the caſe of fines . 15 


RIGEWAY: 
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RIGEW AY's Cafe. 
Paſch. 36 Elis. „ 
In the King's Bench. 


N debt by William Grils, againſt Thomas Rigeway, late 31 660. 

Sheriff of Devon. for 309. 6s. 8d. which he had re- Cr. El. 318,439. 
covered in the ſame court in treſpaſs for taking his goods, Poph. 41. 
againſt John Chawner alias Chaundeler, and that the body DEN NE 
of Chawner was taken in execution 20 April, 33 Eliz. by the X 
defendant then Sheriff, at Stoke Cannon in the ſaid county; 
and afterwards the defendant, 10 Decem. 34 Eliz. then Sheriff 
of the ſame county ſuffered him to eſcape in (a) Parechia S. (a) Doct. pl. 55. 
Marig de Arcubus in warda de Cheape, London, & ad largum 
quo voluit ire permiſit, &c. The defendant pleaded and confeſſ- 
ed, that Chawner was taken in execution the ſaid 20th of 
April 33 Eliz. and ſo continued in his cuſtody till the 8th day 
of December following; at which day, at Stoke Cannon a- 
foreſ. he broke the priſon, & a cuſtodia ipſius Th. Rigeway con- 
tra voluntatem ipſius Th. evaſit, ſuper quo pred” Thomas adtunc 
& ibidem recenter inſecutus ef! pred” Johannem,. & in recenti 
mſecutione ipſius Johannis in forma pred”, pred” Thomas Rige- | 
way 11 Die Decemb, tunc proxime ſequent” apud (b) Stoke Cannon (4) nog. pl. 55, 
pred” ratione & virtute executionis pra d' & prioris captions & © 
executionis prædict', cepit & arreſſavit præd Fohannem, e. The 
plaintiff by way of (c) replication, by proteſtation that the de- (c) Poph. 41. 
tendant did not make freſh ſuit, for plea ſaid, guod pot eva= _ 
fanem pred? & antequam pred” Fohannes Chawner recaptus fuit, 
idem Fohannes per totum unum diem & unam noctem, viz. apud 
Lindon in parochia & warda pred” fuit extra viſum ipſius Thomæ, 
Se. And thereupon the defendant did demur in law, _ | 

1. In this caſe it was unanimouſly agreed by the whole cr. EI. 439, 
court, that although the priſoner who eſcaped be out of Moor 660. 
ſight, yet if freſh ſuit be made, and he be retaken in re- Kae, Se 
centt inſecutione, he ſhould be in execution; for otherwiſe, 1 Jones 145. 


at the turn of a corner, or by entry into a houſe, or by ſuch 8 
3 8 4 | means, 3 Co. 44. 
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3 E. 4 6. b. Means the priſoner might be out of fight; and although the pj, 


f 
1 
1 
if 
4 
| 
j 
4 
14 
+z 
i 
{4 
7 
i 
: 
N 
£ 
. 
i? 
br 
. 
| 
| 
i 
{ 


£ 
: 
* 
: 
. 
N 


(a) Cr. 


1 Ro, ol. 


. . ——7˖7˖—%ͤ— — — 


439. Kelw. 3.2. eſcape (5) before that the Sheriff can retake him; or if the Sherif 
 Antea 44. b. 


() x Jones 145. 
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(e) Cr. El. 53, ous eſcape, And although the defendant be taken on a cap!as af 


Moor 660. 
Cr. Car. 240. 


Rictwar's Caſe. Part Ill 


Plowd. 1 b. ſoner flieth into other counties where the Sheriff hath no poye,, 


. 555. and where it may be objected, the Sheriff cannot have the cuſtaþ 
Godb. 126. Cr. 


| . of him; yet foraſmuch as the eſcape was of his (a) own wrong, 
Car. 240, 255. 


(whereof he ſhall not take advantage) the Sheriff might on freſh 
Hob. 60. | ſuit take him in any other county, and he ſhould be ſaid in execy. 
Cr. El. 53, tion. But if the plaintiff bring an action againſt the Sheriff for a1 


doth not make freſh ſuit; yet in both theſe caſes the Sheriff my 
Cr. Jie. 6 retake (c) him, and keep his body under his cuſtody, till he hah 
6 88 er. ER 449. agreed with him, or may have an action on the caſe for his tori- 


124, 264 ſatisfaciendum, and eſcapes, yet if the writ be never returned and 
e filed, the plaintiff may have a new capias ad ſatisfaciendum againk 
ard. „ 8 


F. N. B. 13e. b him, and take him again, end he ſhall not take advantage of hy 
(d) Cr. El. 44, on wrong; but if the plaintiff will, he may charge the Sherif 
439, 555. for the eſcape, if he hath not retaken him on freſh ſuit before the 
action brought: and when the priſoner eſcapes of his own wrong, 
5 and is retaken, he ſhall never have an (d) audita guerela again 
Cr. El. 5 RO the Sheriff, But otherwiſe it is, when he eſcapes with the conſent 
Antea 44. b. of the Gaoler, for then he eannot retake him; and in ſuch caſe fo 


1 Bol. 307, his diſcharge he ſhall have an andita querela. And on theſe differ 


1 Ley. . | | 771. 5 : Ko. 1 
1 ences are all the books, eil. 8 E. 2. Corone 40. 6 E. 2. Eſcape 


. Br. 49. 41 Aſſ. 15 45 E. 3 9. 2 E. 4. 6. 10 E. 4. 10. 11 E. 44 
3 13 E. 4. 8. 21 E. 4. 67. 6 H. 5. 11. 10H. . 28. 28. 13 H. 3. 
Com b. 390. 14 Hf. 7. 1. 16 H. 2 2. 12 Hf. 8. 90. Br. Eicape 45. Plow. Com, 


(e) Pop. 42. 36. Plat's Caſe F. N. B. 130. b. 10 Eliz. Dyer 275. 
Doct. pla. 55. 2. It was reſolved, that the bar was (e) inſufficient, for the 
(f) 1 Sand. 285. 


1 laintiff hath declared of an eſcape in London, and the defendant 


133. b. 163. a. juſtifieth the retaking of him at Stoke Cannon, and ſo the eſcape 


Hob. 199. at London 1s not anſwered; but foraſmuch as the plaintiff not de- 
Cr. Car. 5. nying the freſh ſuit, but by proteſtation hath only relied upon that 
| purge 133, matter, that the priſoner was out of his fight, the court will not 
= Bulft, 6 5 intend other matter to maintain his action, than he himſelf hath 
Style 354. ſhewed ; and now on /) the whole record it doth not appear to 
Palm. 287, the court, that the plaintiff hath cauſe of action, wherefore the 


_— E.; 4 plaintiff perceiving the opinion of the court, did diſcontinue lit 


Gr. Nee. 12 ſuit: but it was agreed, that if the plaintiff had demurred upon 
Moor i.” the bar, he ſhould have had judgment. | pe 


Poph. 42. 3. It was reſolved, that after demurrer there ſhould be no re 


1 Ro. R. 271, pleading ; for the parties have by their mutual aſſent put them- 


| 33 - 2 | ſelves upon the judgment of the court, and therefore without their 


Fitz. aſſent they could not replead. And ſo was it adjudged in debt be- 
LS. 3 tween. (g) Kendal and (+) Heyer in the King's Bench, Mich. 2 


39. Moor 867. & 26 El. by Wray Chief Juſtice, Sir Thomas Gawdy, and the 


_ 2 33. whole court of the King's Bench. And in the ſame court in debt 
: - : | 4 | ” g - . * 
20. 3 364, between Gallis and Burbry, Mich. 29 & 3oEl. againſt the opinion 


Lit. R. 2 52. of 9 H. 6. 35. in an avowry, which record had been, ſeen and did 


(b) 8Co. 120. b. not warrant the report of the Book. 


Cr. El, 62. 8 Co. 120. b. 1 Leon. 342. 35 H. 6. 19. a, con. ſee 1 L:0. 79. 3 Blackſt. Com! 


cap. 19. fol. 290. cap. 9. 163. cap. 26, 415. See the table to Strange's Reports tit. Eſcape. Hardw, 
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OBERT CHAMBERLAIN, Eſq. by Apollo Plaine his 'Formedon, 
attorney, demandeth againſt the warden or rector and 

icholars of the Bleſſed Mary and All Saints Lincoln in the 
univerſity of Oxford the manors of Petteſho and Eckney, with 
the appurtenances, except 120 acres of paſture in Petteſho 
aforeſ. and 30 acres of paſture in Eckney aforeſ. which Al- 
vered Cornburgh, Eſq. Richard Danvers, Eſq. Nicholas Sta- 
thum and William Callow gave to Richard Chamberlain, Efq. 
and Sibil Fowler, and the heirs males of the body of the ſaid 
Richard Chamberlain begotten z and which after the death of 
the faid Richard and Sibil, and of Edward ſon and heir of the 
faid Richard Chamberlain, and of. Leonard ſon and heir of 
the ſaid Edward, and of Francis ſon and heir of the ſaid 
Leonard, to the aforeſ. Robert ſon and heir of the ſaid Francis, 
ought to deſcend by the form of the gift aforeſaid, &c. Where- 
upon he ſaith, that the aforeſ. Alvered Cornburgh, Richard 
Danvers, Nicholas and William gave the manors aforeſ. with 
the appurtenances, to the aforeſ. Richard Chamberlain and 
Sibil, and to the heirs males of the body of the ſaid Richard 
Chamberlain begotten, in the form aforeſ. &c. By which gift 
| the ſaid Richard and Sibil were ſeiſed of the ſaid manors, with 

the appurtenances, that is to ſay, the ſaid Richard in his de- 

meſne as of fee and right, and the ſaid Sibil in her demeſne 
2s of freehold, by the form, &c. In the time of peace in the 

time of the Lord Edward late King of England (the 4th of 

that name after the conqueſt) by taking the profits thereof 

to the value, &c. And from him the ſaid Richard the right 
| deſcended by the form, &c. to one Edward, as ſon and heir, 
&, And from him the faid Edward the right one 


WW 


Plead. in the C. of Lixcolx Col LEGE. Part Ill. ; 


by the form, &c. to one Leonard, as ſon and heir, &c. Anq 
from him the ſaid Leonard the right deſcended by the form, 
&c. to one Francis, as ſon and heir, &c. And from the fil 
Francis, ſon of the faid Leonard, the right deſcended by thy 
form, &c. to this Robert who now demandeth as ſon and 
heir, &c. And which after the death, &c. And thereupon he 
bringeth ſuit, &c. And the aforeſaid warden, or rector, and 
| ſcholars, by William Plaine their attorney come and defend 
| | their right when, &c. and ſay, that the aforeſ. Robert Chan: 
| | berlain, ought not to have his action aforeſ. againſt them he. 
_ cauſe proteſting that the aforeſ. Alvered Cornburgh, Richard 
Danvers, Nicholas Stathum, and William Callow, did not 
give the manors aforeſ. with the appurtenances, to the aſoreſ 
Richard Chamberlain and Sibil Fowler, in manner and form x; 
in the declaration aforeſ. is alledged ; for plea they ſay, that long 
after the time when the gift aforeſ. is ſuppoſed to be made, 
Richard Lyſter, Gent. Martin Linſey, John Cottesford, Joby 
Clayton, William Hogeſon, and Robert 'Taylor Clerks were 
ſeiſed of the manors aforeſ. with the appurtenances in their de. 
meſne as of fee; and being ſo ſeiſed thereof, the aforeſ Sibil, 
the mother of the great grandfather of the ſaid Robert Chan. 
berlain, whoſe heir the ſame Robert is, on the 5th day of 
May in the 11th year of the reign of the Lord Henry the $th 
late King of England, at Petteſho aforeſ. by her certain writ- 
ing of releaſe, which the ſaid warden or rector, and ſcholar 
| _ ſealed with the ſeal of the aforeſ. Sibil bring here into court, 
| the date whereof is the ſame day and year, remiſed, releaſed, 
and altogether for her and her heirs for ever quit claimed tothe 
aforeſ. Richard Lyſter, Martin Linſey, John Cottesford, John 
Clayton, William Hogeſon, and Robert Taylor, then of the 
AH mämaanors aforeſ. with the appurtenances in form aforeſ. being 
| ſeiſed in their full and peaceable poſſeſſion then being to their 
heirs and aſſigns for ever, all her right, claim, title, eſfate, 
ule, intereſt, and demand, which ever ſhe had, then had, 0 
at any time after might have, of and in the manors aforeſaid, 
with the appurtenances : and further, the ſaid Sibil, by her 
aforeſ. writing, granted for her and her heirs, that ſhe the fad 
Sibil, and her heirs, would warrant and for ever defend the 
manors aforeſ. with the appurtenances, to the faid Richard 
Lyſter, Martin Linſey, John Cottesford, John Clayton, Wil 
liam Hogeſon, and Robert Taylor, their heirs and aſſigns, 
againſt the then Abbot of Weſtminſter and his ſucceſſors, 3 
by the faid writing of releaſe more fully appeareth ; and ths 
the ſaid warden, or rector, and ſcholars are * to verihie: 
Wwhereupon they pray judgment, if the aforeſaid Robett 
Chamberlain, ought to have his ſaid action againſt them, 
contrary to the aforeſaid writing of releaſe, the = 

| | 1 8 wal 
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warranty of the faid Sibil bis anceſtor, whoſe heir the ſaid 
Robert is in it contained, &c, And the aforef. Rob. Cham- 
| berlain ſaith, that he by any thing before alledged, ought not 
to be barred from having his action afore(, becauſe he faith, 
that long before the aforeſ. gift made, and before the aforeſ. 
Alvered, Richard Danvers, x 
Callow, had any thing in the manors aforef. with the appurte- 
nances, the aforeſaid Richard Chamberlain was ſeiſed of the 
| :foreſ. manors with the appurtenances in his demeſne as of fee 
that is to ſay, on the 12th day of June in the 1 1th year of the 
reign of the Lord Edward the 4th late King of England, (after 
the Conqueſt,) the aforeſ. Richard Danvers, Alvered Corn- 
burgh, Nicholas Stathum, and William Callow, obtained and 
roſecuted, out of the court of the Chancery of the ſaid late K. 
Edvard the 4th, (at Weſtminſter in the county of Middleſex 


and the ſaid Rich. being ſo ſeiſed thereof, before the gift aforeſ. 


then being, ) a certain writ of right of the ſaid late Wi 8 


ward the Ath, againſt the ſaid Rich. Chamberlain then being 
tenant of the freehold, of the manors aſoreſ. with the appurte- 
| nances, (amongſt other things,) directed to the then Sheriff 


of the county of Buckingham: by which ſaid writ, the ſaid 


late King then commanded the ſaid Sheriff, that he ſhould 


command the ſaid Richard Chamberlain, by the name of 


Richard Chamberlain, Eſq. that juſtly, and without delay, 


he ſhould render to the faid Richard Danvers, Alvered, 
Nicholas and William, by the names of Richard Danvers, 


Alvered Cornburgh, Eſq. Nicholas Stathum, and William 
Callow, the manors aforeſ. with the appurtenances, (amongſt 
other things) by the names of the manors of Petteſho and 
Eckney, with the appurtenances, and 6 meſſuages, 200 acres 
of land, 20 acres of meadow, 200 acres of paſture, and 100s. 
| rent, with the appurtenances in Petteſho, Eckney and Ember- 
ton, which he claimed to Be his right and inheritance: and 
whereupon they complained that the ſaid Richard Chamber- 


lain them unjuſtly deforced, and unleſs he ſhould ſo do, and if 


the aforeſ. Richard Danver, Alvered, Nicholas and William 
Callow, ſhould make him the ſaid then Sheriff ſecure to proſe- 


cute their claim, then he ſhould ſummon by good ſummoners 


the aforeſ. Richard Chamberlain, that he ſhould be before the 
then Juſtices of the ſaid late King Edward the 4th here, that 
is to fay, at Weſtminſter aforeſaid, from the day of St. John 
the Baptiſt in 15 days then next following, to ſhew where- 
fore he would not do it and that he ſhould have then here the 


ſummoners and that writ ; becauſe Thomas Rokes, Eſq. Chief 


Lord of the ſame fee, thereupon remiſed his court to the faid 


lae King Edward the th. At which ſaid 15 days of John 


the 


icholas Stathum, and William 
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the Baptiſt, before Thomas Brian, Knt. and his companion 
then Juſtices of the faid late King Edward the jth of the 


Bench here, that is to ſay at Weſtminſter aforef. came as wel 


che aforef. Richard Danvers, Alvered, Nicholas Stathum, 
and William Callow, by Thomas Gurney their attorney, 


as the aforeſ. Richard Chamberlain, by John Wideſtale then 
his attorney, and the then Sheriff of the aforefaid county of 


Buckingham, that is to ſay, Reginald Gray, Efq. then there 


returned the writ aforef. to him in form aforef. directed in al 


things ferved and executed, and fent, Fi. e. returned] that the 


aforef. Richard Danvers, Alvered, Nicholas, and William 
Callow, had found to the faid then Sheriff fureties to proſe. 
cute his writ aforeſ. that is to fay, Richard Doe and John 
Roe; and that the faid Richard Chamberlain was ſummoned 
by James Tye and John Baker good ſummoners, &c. And 
hereupon the faid Richard Danvers, Alvered, Nicholas St. 


thum, and William Callow, by the ſaid Thomas Gurney their 


attorney, in the ſaid court of the aforef. late King Edward the 


4th of the Bench here, that is to fay, at Weſtminſter aforel, 


at the 15 days aforef. of St, John Baptiſt by declaring againf 
the ſaid Richard Chamberlain, of and upon their writ aforel, 
by the ſame Thomas Gurney their attorney, demanded againſt 
the aforef. Richard Chamberlain, the manors, tenements, and 
rent aforef. with the appurtenances, in the ſaid writ of right 


ſpeciſied, as their right and inheritance, by the aforef. writ df 
the faid late King Edward the 4th; becauſe the aforef. Tho. 
mas Rokes, Chief Lord of the fame fee, thereupon remiſed 


his court to the ſaid late King: and whereupon then they ſaid, 
that they themſelves were ſeifed of the manors, tenementz, 
and rent aforef. with the appurtenances, in the faid writ of 


right ſpecified, in their demefne as of fee and right, in the 
time of peace, in the time of the ſaid late King Edward the 

4th, by taking the profits thereof to the value, &c. and that 
| ſuch was their right, they then did offer, & c. And the aforel. 


Rich. Chamberlain by the aſoreſ. John Wideſtale his attor. 


3 Willen 361. 


ney, came and defended the right of the ſaid Rich. Danvers, 


Alvered, Nicholas, and William, when, &c. And their ſeifn, 


of whoſe feifin, &c. as of fee and right, &c. And the whole, 
&c. And moſtly of the manors, tenements, and rents aforeſ. 


with the appurtenances, in the faid writ of right ſpecified, and 
then vouched thereof to warranty Rob. King, who was then 
preſent in the ſame court in his proper perſon, and freely war- 
- ranted to them the manors, tenements and rent aforeſ. with the 
appurtenances, in the faid writ of right fpecified, &c. Where- 
upon the aforeſ. Richard Danvers, Alvered, Nicholas, and 


Willie 


i 
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William then demanded againſt the aforeſ. Robert, tenant 
by bis warranty, the manors, tenements, and rent aforef. in 
che ſaid writ of right ſpecified, in form aforeſ. &c. And 
whereupon then they ſaid, that they themſelves were ſeiſed of 
the manors, tenements, and rent aforeſ. with the appurten. 


in their demeſne as of fee and right, in the time of peace, 


in the time of the ſaid late King Edw. the 4th, by taking the 
| profits thereof to the value, &c. And that ſuch was their right, 


they then offered, &c. And the aforeſ. Robert, tenant by his 


E warranty aforeſ. defended the right of the ſaid Richard Dan- 


vers, Alvered, Nicholas, and William, when, &c. and their 


cifin, of whoſe ſeiſin, &c. as of fee and right; and the 


whole, & c. and moſtly of the manors, tenements, and rent 
aſoreſ. with the appurtenances in the ſaid writ of right ſpecifi - 
ed; and then put himſelf on the grand aſſize of the faid late 
King Edward the Ath, and then prayed a recognition to be 
made whether he more right then had to hold the manors, 


tenements and rent aforeſaid, with the appurtenances to him 
and his heirs as tenant thereof by his warranty as he then held 


them or the aforeſ. Richard Danvers, Alvered, Nicholas, and 
William, to have the manors, tenements and rent aforeſ. with 
| the appurtenances, in the writ of right ſpecified, as they above 
demanded, them, &c. And the aforeſ. Rich. Danvers, Al- 
vered, Nicholas, and William then came again im the ſame 
court, in the ſame term of the Holy Trinity in the 11th year 
of the reign of the ſaid late King Edward the 4th (after the 
| Conqueſt) by their then attorney aforeſ. and the aforef. Robert 
being then ſolemnly called, did not come again, but departed 
in contempt of the court, and made default; wherefore it was 
then conſidered by the ſame court, that the aforeſ. Rich, Dan- 
vers, Alvered, Nicholas, and William, ſhould recover their 
ſeiſin, againſt the aforeſ. Rich. Chamberlain, of the manors, 
tenements, and rent aforeſ. with the appurtenances in the ſaid 
writ of right ſpecified, to hold to them and their heirs quiet- 


ly from the aforef. Rich. Chamberlain and his heirs, and alſo 
trom the ſaid Robert and his heirs for ever; and that the a+» 


toref, Rich. Chamberlain, then ſhould have of the lands of 


the faid Robert to the value, &c. And that the ſaid Robert 


ſhould then be in mercy, &c. as by the record and proceſs 


thereof here in court remaining, it manifeſtly appeareth. Which 


laid recovery in form aforeſ. had, was had to the uſe and in- 
| aw. that the aforeſ. Alvered, Richard Danvers, Nicholas 
Stathum and William Callow, ſhould give the manors aforeſ. 


wich the appurtenances, to the aforeſ. Richard Chamberlain, 


and Sibil, and the heirs males of the body of the ſaid 


Richard Chamberlain iſſuing; by virtue of which re- 


coverys 
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covery, the aforef. Alvered, Rich. Danvers, Nicholas a 
William Callow, entered into the manors and tenemeny 
aforeſ. with the appurtenarices, and were ſeiſed thereof in th 
demeſne as of fee; to the uſe and intent aforeſ. and being f 
ſeiſed thereof to the uſe and intent aforef. the ſaid Alverei 
Rich. Danvers, William Stathum, and William Calloy 
gave the aforeſ. manors with the appurtenances, to the aforl 
Rich. Chamberlain and Sibil by the names of Rich. Chan- 
berlain, Eſq. and Sibil Fowler, and the heirs male of the bot 
of him the faid Rich. Chambetlain iſſuing, as the ſaid Rob 
Chamberlain, by his writ and declaration aforef. above fu 
poſeth : by which gift the aforeſ. Rich. Chamberlain and Sibj 
were ſeiſed of the manors aforeſ. with the appurtenances, tha 
is to ſay, the ſaid Rich. Chamberlain, in his demeſne as d 
fee tail, that is to ſay, to him and the heirs males of his hot 
_ iſſuing, and the aforeſ. Sibil, in her demeſne as of freehdl, 
for the term of her life, by the form of the gift aforeſaid : and 
afterwards the ſaid Rich. Chamberlain, at Petteſho aforef. todk 
to wife the aforeſ. Sibil, the mother of the great grandfather 
the aforeſ. Rob. Chamberlain, and had iſſue male of his bog 
iſſuing, the aforeſ. Edw. Chamberlain, and afterwards the 
| ſaid Rich. Chamberlain at Petteſho aforeſ. died, and the afore, 

Sibil him ſurvived, and held herſelf in in the manors aforel 
with the appurtenances, and was thereof ſole ſeiſed in het 
demeſne as of freehold, for the term of her life by right of ſur 
vor, &c. by the form of the gift aforeſaid ; and afterwards the 
ſaid Sibil by her aforeſ. writing of releaſe remiſed, and releaſed 
to the aforef. Rich. Lyſter, Martin Linſey, John Cottesford; 
John Clayton, and William Hogeſon, and Rob, Taylor, al 
her right, claim, title, eſtate, ufe, intereſt, and demand, ol 
and in the manors aforeſ. with the appurtenances, in mannet 
and form as in the aforeſ. bar above is ſpecified ; and that a 
terwards the ſaid Sibil at Petteſho aforeſ. died: and from the 
aforeſ. Richard the right deſcended by the form, &c. to the 

aforeſ. Edward, as fon and heir, &c. And from the ſaid Ed 
the right deſcended by the form, &c. to the aforeſ. Leonard; 
as ſon and heir, &c. And from the aforeſ. Leonard the right 
deſcended by the form, &c. to the aforeſ. Francis, as ſon and heit, 
&c. And from the ſaid Francis the right deſcended by the 
form, &c. to the ſaid Robert, who now demandeth as (ot 
and heir, &c. as he by his writ and declaration aforeſ. ſup: 
poſeth: and this he is ready to verifie. Wherefore, fora 
much as by force of a certain act of parliament made in the 

parliament of the late King Henry the 7th, at Weſtm. aſorel 


of 
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s the county of Middleſex aforeſ. holden in the 11th year of 
his ceign, the aforeſ. warranty of the aforeſ. Sibil, in form 
aſoreſ. made is altogether void and of no effect in law, he 
prays judgment and his ſeiſin of the manors aforeſ. with the 

appurtenances, to be to him adjudged : and the aforeſ. war- 

den, or rector, and ſcholars ſay, that by the aforeſ. act made in 
the aforeſ. parliament of the late K. Henry the 7th, at Weſtm. 
aforeſ. holden in the 11th year of his reign aboveſ. it is provid- 
ed; that the act aforeſ ſhould not extend to any ſuch recovery 
or diſcontinuance to be had when the heir next inheritable to 
| ſuch woman, or he or they who next after the death of the ſaid 
woman, had or ſhould have the eſtate of inheritance in the ſaid 
manors, lands and tenements, ſhould be aſſenting or agreeing 
to the aforeſ. recoveries, where the ſame aſſent and agreem. 
are of record or inrolled, as by the faid act (amongſt other 
things) it appeareth : and the ſaid warden, or rector, and 
ſcholars further ſay, that before the making of the ſaid writing 
of releaſe of the atoreſ. Sibil, and after the death of the aforeſ. 

Rich. Chamberlain, Nicholas Evan, Clerk, and Thomas Har- 

top, Clerk, on the 2d day of June in the 4th year of the reign 

of the ſaid late King Henry 8th, after the Conqueſt, out of 
the court of the Chancery of the ſaid late King then being at 

Weſtminſter aforeſ. ſued forth an original writ of the ſaid late 

King of entry upon diſſeiſin in the poſt, againſt the aſoreſ. 

Edward Chamberlain, of the manors aforef. with the appurte- 

nances directed to the then Sheriff of the county of Bucking- 

ham, the ſaid Edward then being tenant of the freehold of the 
ſaid manors with the appurtenances ; by which writ the faid 
late K. commanded the ſaid then Sheriff, that the ſaid Sheriff 
ſhould command the ſaid Edw. Chamberlain, by the name of 

Edward Chamberlain, Eſq. that juſtly and without delay he 

ſhould render to the aforeſ. Nicholas Evan and Thomas Har- 

top Clerks, the manors aforeſ. with the appurtenances amongſt 
other things) by the names of the manors of Petteſho and 

Eckney with the appurtenances, and of 6 meſſuages, 200 

acres of land, 20 acres of meadow, 200 acres of paſture, and 

100 ſhillings of rent, with the appurtenances in Petteſno, 

| Eckney and Emberton, which the Rid Nicholas and Thomas 

then claimed to be their right and inheritance, and into which 

the faid Edw. Chamberlain had not entry, but after the diſ- 
kin which Hugh Hunt thereof unjuſtly, and without judg- 
ment did to the aforeſ. Nicholas Evan and Thomas Hartop, 
alter the firſt paſſage of the lord King Henry, ſon of King 
ohn, into Gaſcoign, as they ſaid, and whereupon they com- 
plained, that the ſaid Edw. Chamberlain did them difſeiſe ; 
and - unleſs he ſhould ſo do, and the aforeſaid Nicholas, 
1 Cr and 
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and Thomas Hartop ſhould ſecure him the ſaid Sheriff to pro 
ſecute their claim ; then that he ſhould ſummon by good ſun. 
moners the aforeſ. Edw. Chamberlain, that he ſhould be he. 
fore the Juſtices of the ſaid late K. Henry the 8th here, thatj 
to ſay, at Weſtminſter aforeſ. on the morrow of St. John th 
Baptiſt then next following, to ſhew why he did not do it; and 
that he have then here the ſummoners and that writ. 4 
which ſaid morrow of St. John the Baptiſt, before Rob. Rex, 
Knit. and his companions, then Juſtices of the ſaid late King 
Henry the 8th of the Bench here, that is to ſay, at Weſtmin. 
_ ſer aforeſ. came as well the aforeſ. Nicholas Evan and Tho, 
Hartop, by John Cowper then their attorney, as the afore( 
Edw. Chamberlain, by Thomas Palmer then his attorney, 
And the Sheriff, that is to ſay, Ralph Verney, Eſq. then r. 
turned here the writ aforeſ. in all things ſerved and executed, 
that is to ſay, that the aſoreſ. Nicholas and Thomas, ha 
found to the then Sheriff ſureties to proſecute his ſuit aſore, 
that is to ſay, John Doe and Richard Roe; and that the aforel, 
Edw. Chamberlain was ſummoned by John Den and Rich. 
Fen : and upon this the ſaid Nicholas Evan and Tho. Hartoy, 
by declaring againſt the ſaid Edw. Chamberlain, upon the 
writ aforeſ. demanded againſt the ſaid Edw. Chamberlain the 
manors, tenements and rent aforef. with the appurtenances, x 
their right and inheritance, and into which the ſaid Edu. 
Chamberlain had not entry, but after the firſt paſſage of the 
Lord King Henry, fon of King John, into Gaſcoign, &. 
And whereupon then they ſaid that they themſelves were ſei 
ed of the manors, tenements and rent aforeſ. with the apputte- 
nances, in their demeſne as of fee and right, in time of peace, 
in the time of the ſaid late King Henry the 8th, by taking the 
Profits thereof to the value, &c. and into which, &c. And 
thereof then they brought ſuit, &c. And the afoteſ. Ed. Cham- 
berlain, by the aforeſ. Tho. Palmer his attorney, then defend 
ed his right, when, &c. and then vouched thereof to warran- 
ty Tho. Fiſh, who was then preſent in court in his proper pet- 
ſon, and freely warranted to him the manors, tenements and 
rent aſoreſ, with the appurtenances, and thereupon, the {aid 
Nich. Evan and Tho. Hartop demanded againſt him the ſaid 
Tho. Fiſh, then tenant by his warranty, the manors, tenements 
and rent aforeſ. with the appurtenances in form aforeſ. &. 
And whereupon they then faid, that they were ſeiſed of the 
manors, tenements and rent aforeſaid, with the appurte- 
nances, (amongſt other things) in their demeſne as of fee and 
right, in time of peace, in the time of the aforeſaid late 
Eing Henry the 8th by taking the profits thereof to the 
| Fs | EE On ON eg 
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value, &c. and into which, &c. and thereof they then brought 
ſuit, &. And the aforeſ. Tho. Fiſh, tenant by his warranty 
aſoreſ. then defended his right, when, &c. and then prayed 
licence thereof to imparl, and he had it, &c. And afterwards, 
in the very fame term, the aforeſ. Nich. Evan and Tho. Har- 


the court and made default; therefore then it was conſidered 
by the aforeſ. ⁊ourt here, that the aforeſ. Nich. Evan and Tho. 
Hartop ſhould recover their ſeiſin againſt the ſaid Edward 
Chamberlain, of the manors, tenements and rent aforeſ. with 
the appurtenances, and that the faid Edward ſhould have of 
the lands of the aforeſ. Tho. Fiſh, to the value, &c. and that 


proceſs thereof here in court remaining more fully appeareth. 
Which recovery, in form aforeſ. had, was had to the uſe and 


ſhould enfeoff the aforeſ. Rich. Lyſter, Martin, John Cotteſ- 


the manors aforeſ. with the appurtenances, to have and to 
hold to them and their heirs for ever: by virtue of which ſaid 
recovery, the aforeſ. Nich. Evan and Tho. Hartop entered into 


thereof in their demeſne as of fee; and being ſo ſeiſed thereof 
the ſaid Nich, and Tho. Hartop, did infeoff the aforeſaid 
Richard Lyſter, Martin Linſey, John Cottesford, John 


nors with the appurtenances to have and to hold to them and 


Richard Lyſter, Martin, John Cottesford, John Clayton, 
William Hogeſon and Rob. Taylor were ſeiſed of the ſame 
manors with the appu:tenances, in their demeſne as of fee; 
and being ſo ſeiſed thereof, the aforeſ. Sibil, in the life of the 
lad Edward, for the better ſecurity of the ſaid Rich. Lyſter, 
Martin, John Cottesford, John Clayton, William Hogeſon 
and Rob; Taylor, in the manors afore# with the appurte- 
nances, according to agreement between the fame Edward 
and Sibil, firſt before the aforeſ. recovery had, by her writing 
atorel. of releaſe remiſed, and releaſed to the aforeſ. Richard 


© appurtenances in manner and form as they have above al- 


Vol. 3 


top returned again here into the court aforeſ. of the ſaid late 
K. Henry the 8th, by their attorney aforeſaid; and the aforeſ. 
Tho. Fiſh, tenant by his warranty aforeſ. although ſolemnly 
required, did not return again, but departed in contempt of 


the ſaid Tho. Fiſh ſhould be in mercy, &c. as by the record and 


to the intent, that the aforeſ. Nich. Evan and Tho. Hartop, 


ford, John Clayton, William Hogeſon and Robert Taylor of 
the manors aforeſ. with the appurtenances and were ſciſed 


Clayton, William Hogeſon and Robert Taylor of the ſaid ma- 


their heirs for ever: by virtue of which feoffment the ſaid 


Lylter, Martin, John Cottesford, John Clayton, William 
Hogeſon and Rob. Taylor, all her right, claim, title, eſtate, | 
uſe, intereſt, and demand of and in the manors aſoreſ. with 
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Plecad. in the C. of LIxcol x Col LERGE. Part ll 


ledged ; and this they are ready to verifie : whereupon t 
pray judgment; and that the ſaid Rob. Chamberlain, may 
barred from having his action aforeſ. againſt them, &c, A 
the aforeſ. Rob. Chamberlain, proteſting that the recog 
aforeſ. was not had to the uſe and intent, that the aforeſ, Nig 
Evan and Tho. Hartop ſhould infeoff the faid Rich. Ly 
Martin, John Cottesford, John Clayton, William Hogeſon ml 
Rob. Taylor of the manors aforeſ. with the appurtenancy 
proteſting alſo, that the aforeſ. Nich. Evan and Tho. Hang 
did not infeoff the aforeſ. Rich. Lyſter, Martin, John Cold 
ford, John Clayton, William Hogeſon and Rob. Taylor, 
the manor aforeſ. with the appurtenances; by proteſting alſo, th 
the aforeſ. Sibil, for the better ſecurity of the aforeſ. Ric 
 Lyſter, Martin, John Cottesford, John Clayton, Willi 
Hogeſon and Rob. Taylor, in the manors aforeſ. with the ; 
purtenances, according to agreement between them the fail 
Edward and Sibil, firit before the aforeſ. recover y above ſup 
poſed to be had, by her writing of releaſe aforeſ. did notre 
miſe and releaſe to the aforeſ. Rich. Lyſter, Martin, John Co 
tesford, John Clayton, Will. Hogeſon and Rob. Taylor, asth 
aforeſ. warden or rector and ſcholars above in their rejoinder hm 
alledged; proteſting alſo, that the aforeſ. Fdw. Chamberlay 
on the day of the obtaining of the original writ of the ſaid Nick 
Evan and Tho. Hartop, out of the court of Chancery of the 
aforeſ. late K. Henry the 8th, that is to ſay, the 2d dayd 
June in the 4th year of the reign of the ſame late K. or em 
after was not tenant of the freehold of the manors aforeſ. wit 
the appurtenances : for plea, the faid Rob. Chamberlain faith 
that the aforeſ. plea of the aſoreſ. warden or rector and ſcholar 
above by rejoinder pleaded, is not ſuſhcient in law to bar hin 
the ſaid Rob. from having his action aforeſ. againſt the ator 
warden or rector and ſcholars, as well for that, that the faidre 
joinder is a departure from the aforeſ. bar of them the warden 
or rector and ſcholars, as for want of ſufficient matter in the 
faid rejoinder contained; and this he is ready to veritt: 
. wheretore, for want of a ſuſſicient rejoinder of the ſaid wat 
den or rector and ſcholars, in this behalf, the ſaid Rob. Chan- 
| berlain, as before, prays judgment and ſeiſin of the manois 2 
foreſ. with the appurtenances to be adjudged to him, &c. And 
the ſaid warden or rector and ſcholars, in as much as the 
above by rejoining have alledged ſufficient matter in 
law to bar the aforeſaid Robert from having his acti 
aforeſaid againſt them the warden or rector and ſcho- 
lars, which they are ready to veriſie: which ſaid my 


oF art III. Plead. in the C. of Lixcorn Cor LECE. 88 
be aforeſ. Robert doth not deny, nor to the ſame any ways 
A ncwereth, but to admit that averment doth altogether refuſe, 
before prays judgment, and that the aforeſ. Rob. Chamber- 
in may be barred from having his action aforeſ. &e. And 
e ccauſe the Juſtices here will adviſe themſelves of and upon 


he premiſes, before they give their judgment thereof, day 1s 
viven to the parties aforeſ. here, until in 8 days of St. Hilary, 
o hear their judgment thereof, becauſe that the ſaid Juſtices 
ere thereof are not yet, & . At which day come here as well 
he aforeſ. Robert, as the aforeſ. warden or rector and ſcholars, 
by their attornies aforeſaid : and becauſe the Juſtices here will 
arther adviſe themſelves of and upon the premiſes, before 
they give their judgment thereof, day further is given to the 
parties aforeſ. here until from the day of Eaſter in 15 days, to 


bear their judgment thereof, becauſe the faid Juſtices here 
thereof are not yet, &c. At which day here come as well the 
o-Waforel. Robert, as the ſaid warden or rector and ſcholars, by 
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their attornies aforeſ. And becauſe the Juſtices here will fur- 
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cher adviſe themſelves of and upon the premiſes, before they i 
Wo:ve their judgment thereof, further day is given to the parties i 
WWaforel. here, until in the morrow of the Holy Trinity, to hear 18 
f their judgment thereof, becauſe the ſaid Juſtices here thereof 1 
g 


are not yet, &c. At which day here come as well the aforeſ. 
Robert, as the aforeſ. warden or rector and ſcholars by their 
attornies aforeſaid: and becauſe the Juſtices here will further 
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u adviſe themſelves of and upon the premiſes, before they give 
\ WW their judgment thereof, further day is given to the parties a- 


foref. here, until in 8 days of St. Michael, to hear their judg- 2 
ment thereof, becaufe the ſame Juſtices here thereof are not _ 
yet, Kc. At which day here come as well the aforef. Robert, 

[as the aforeſ. warden or rector and ſcholars, by their attornies 

aforeſ. and upon this, the premiſes being ſeen, and by the 

Juſtices here fully underſtood, it ſeemeth to the fame Juſtices 

here, that the plea of the aforeſ. warden or rector and ſcholars, 

above by rejoinder pleaded, is ſufficient in law to bar the ſaid 

Robert from having his action aforeſ. againſt the aſoreſ. war- 

den or recxor and ſcholars : therefore it is conſidered, that the 

aforeſ. Robert take nothing by his. writ aforeſ. but that he be 

in mercy for his falſe clamour; and that the aforeſ. warden or 

tector and ſcholars may go thereof without day, &c. 
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Co. Lit. 326. b. 
365. b. 


Co. Lit. 72. a. 
393 b. 


4 And. 51, leer TN a formedon in deſcender by Rob. Chamberlain, coufn 


Oxford for the manors of Petſore and Eckeney in the county 
of Buckingham : on the pleading the caſe was ſuch: Rich, 


5 ed to marry, and to the heirs male of the body of Richard, 
and had iſſue Edward; Rich. died, Edw. in the life of Sibi 
ſeiſin) an. 4 H. 8. ſuffered a common recovery with ſingle 
the recoverors ſhould enfeoff Liſter and others to divers uſes; 


warranty; which feoffment and releaſe with warranty weile 


or that Edw. had entered for a forfeiture, and thereby ſeiſed by 
force of the tail, unleſs it had been alledged in pleading : but tot 


LINCOLN COLLEGE's Cak 


Mich. 37 & 38 Elia. 
In the Common Pleas. | Rot. 82. 


and heir male of the body of Rich. Chamberlain, againſ 
the rector and ſcholars of Lincoln College in the univerſity of 


Chamberlain did enfeoff Corneborough and others of the ſaid 
manors, to the intent that they ſhould give back the ſame to 
the ſaid Rich. Chamberlain and Sibil Fowler whom he intend- 


which was done accordingly. Richard and Sibil intermarried 
adtunc tenens liberi tenementi, Ic. (which was intended by dil- 
voucher by agreement amongſt other things, to the intent that 
and that Sibil (for better aſſurance) ſhould releaſe to them with 
made accordingly an. 11 H. 8. And afterwards Sibil died Edu. 
then being alive ; and whether this collateral warranty ſhould 
bar the demandant or not, or ſhould be void by the flat. of 1! 
H. 7. cap. 20. was the queſtion ; for in as much as the com- 


mon recovery was had againſt Edward in the life of tenant for 
life, it cannot be intended, that Sibil had ſurrendered her eſtate, 


as much as it was generally alledged that then he was tenant 


9 Part Ill. 
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of the freehold, it ſhall be intended more ſtrong againſt _ 


wes OF 
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ns 


part III. LiIxcoLN CoLLEOE's Caſe. 8 


Who (a) pleads it, that is to ſay, that it was by diſſeiſin, or % o. Lit. 303. 
by froffment of a diſſeiſor, ſo that he was in of another eſtate, Ro oo 30. 
and then the recovery with (5) ſingle voucher will not bind 3 co. 4 b. 
it: and therefore the ſole queſtion was, on the collateral war- (5) 2Rolte's 204. 
ranty. And it was ſtrongly objected, that this warranty ſhould 395. Leh. 5. 
be void, not only within the expreſs letter, but alſo within the | | 
meaning of the act. . | 
For firſt, there is no doubt but the heir male of the body of 
Edward is a perſon to whom the inheritance, after the death 
of Sibil, ſhall appertain : and the words of the act are, that 
ſuch perſon ſhall enter, and peaceably poſſeſs the land as he 
ought if no ſuch warranty had been made, And the mean- 
ing of the act was not to fave the eftate-tail, for him only who 
is heir apparent at the time of the forfeiture, but to preſerve 
it for the benefit of all the iſſues inheritable by force of the 
tail. As if A. makes a feoffment in ſee to the uſe of himſelf 
and his wife, and to the heirs of the body of A. A. hath 
iſſue B. and dies, the wife is diſſeiſed, the heir in tail by deed _ 
releaſes to the diſſeiſor, and afterwards the wife releaſes alſo 
| with warranty and dies, B. hath iſſue C. and dies; although 
B. bath by his releaſe diſabled himſelf to take advantage of the 
forfeiture during his life, yet it ſhall not prejudice his iſſue; 79 
for he is the perſon to whom the inheritance of the eſtate tail 
doth appertain, and now by the ſtatute he ſhall enter as if no 
warranty had been made. l . N 
2. It is to be obſerved, that by the ſtatute, not only entry is 
given to him to whom the intereſt, title, or inheritance ſhall 
appertain, as if no warranty had been made; but by the 
| branch next before, it is provided that every (c) diſcontinu- (0) Co, Lit. 266. 
ance, alienation, releaſe, or confirmation with warranty, and b. 425. b. 989 
recovery made or ſuffered by ſuch woman ſhall be utterly void Antea 50. b. 
and of none effect: and if the warranty in this caſe, by the - 
expreſs letter of the act, be utterly void and of none effect, 
it is void as to all, and by conſequence againſt every iſſue in 
tail, and it is void alſo as to Edward himſelf, but in reſpect 
of the ſaid recovery he hath barred himſelf that he cannot 
enter into the land; and the opinion of Doctor and Student 
was ſtrongly urged, that if a (4) woman, tenant in tail, ſuffers 
a common recovery, and the iſſue in tail releaſes to the re- 
coreror, yet his iſſue may enter; which proves, that although (9) poſtea 61. 3. 
be, who hath the immediate right to the eftate-tail, will, by Dr. & Stud. 
bis own act, exclude himſelf from the benefit that the ſtat. lib. 1. cap. 31. 
would have given him; yet his iſſue ſhall not be prejudiced O Luess 124. 
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by it. „ 

And it was further objected, that if any (e) error had _ 
been in the recovery that Edward ſuffered, and he had brought (ꝗ) potca 65. a. 
a writ of error, the collateral warranty of the woman would 

not be a bar to him, for the ſtatute by expreſs words hath 


Lixcolx ColLzox's Caſe. Part III. 


made the warranty utterly void, and of no eſfect; a fortinj 
the warranty ſhall not bind the demandant, who claims 33 
couſin and heir male of his body per formam dont. To which 
it was anſwered and reſolved, as to the firſt branch, that the 
3 office of a good expoſiter of an act of parliament is to make 
Ne 55. . conſtruction (a) on all the parts together, and not of one pan 
ac r. a, Only by itſelf; nemo enim aliquam partem redte intelligere poſſi, 
5 Co. 99. a. antequam totum iterum atque iterum perlegerit: and although the 
(2) $C0. 5:2: firſt branch makes the diſcontinuance, alienation, warranty, 


© _— and recovery, utterly void, and of no effect; yet the clauſe th 
4 Inſt. 5r. following being connected to it with this conjunction, “ and by 
5 T5 2 b. b. that it ſhall be lawful,“ expounds the generality of the o 
"apes words of the precedent branch; and therefore the (6) ſenſe of P. 


Cr. Car, 287. both together is, that they ſhall be utterly void and of no 
S009» zu; 8 effect by the entry of him to whom the intereſt, title, or in- 
El. 66, 76, 198. heritance, after the woman, doth appertain; but the diſcon- 
190, 199, 200, tinuance, alienation, warranty, or recovery, are not void 
271, 500 between the parties, but ſtand in force between themſelves, 
Dyer 27808. and againſt all others, but only againſt ſuch to whom ti 
209, 118. pl. v againſt al] » but only againſt ſuch to whom the 


119. pl. 1, 2, 3, intereſt, title, or inheritance, after the death of ſuch woman 


— Rept 32 doth appertain, and they only can make it void and of no effet 
5 ag 29, by their entry; and ſo before this time have other ſtatutes been 


2 Bulſt. 13, 213, expounded by the ancient judges and ſages of the law. As 


hay 5 2 the ſtatute of (c) 8 H. 6. cap. 10. by which it is provided, that 
| 4. Br. . all outlawries ſnall be held for null and void, and that the 
37: Plowd. 62. party, &c. be not damaged nor put to loſs of his goods 


td 2 2. and chattels, &c. unleſs a capias be awarded againſt the party 
: "xa * in the county, in which, by the indictment or appeal, be is 
2 Leon. 78, expreſſed to be dwelling ; yet it ought to be avoided by the 
2 _ 2 means which the law bath appointed, and that is by writ of 
1 Kolle- — erfror. 3 2 3 
40, 169.2 KRolles In the fame manner in the caſe at bar, eſtates of freehold or 
85 he py Sav. inheritance cannot be defeated without an entry, and there- 
N. e eg wy N they ought io be i 80 he bu 
Benl. 110. (d) 23 H. b. cap. 10. makes an obligation, taken in othe 
1 1 a. manner than the ſtatute preſcribes, void; yet it is held in ON 
los > Hales "7 E. 4+ 5: b. that the party cannot plead, (f) non eft factun, 
537+ Moor 247. but it is voidable by plea, with ſuch apt concluſion as the law doth 
Owen go. anpoint. So on the ſtat. of (g) 1 Eliz. which provides, that al 


— 45 65, grants, leaſes, &c made by biſhops in other manner than is men- 


x Keb. 39x. tioned in the act {hall be utterly void, and of no effect to all in- 
Noy 33, 76, tents and purpoſes : notwithſtanding theſe preciſe words, it was 


SA ha. 5 adjudged in the Common Pleas, M. 32 & 33 Eliz. in a qua"? 


1 An. 267 impedit between (+) Sale and the biſhop of Coventry and Litch: 
| 8 : field, that a grant of the next avoidance of an advou ſon, 
IISand. 101, 102. g 29 2 . 

Hetly 25, 175. F. N. B. 251. b. 9 Co. 119. b. Hetl. 23. (e) Br. non eft ſactum 14, 10 Co, 100+ 

b. Plow4. 66. b. 68. a. Fitz. det. 80. 5 Co. 119, b. Dyer 120, pl. 8. (#1 Hub. 72. 166. 5 Co 
| 119. Doct. pl. 262. Br, non eſt factum 14. (g Co. Lit. 45- a. Winch 47. Moor 10), 108, v4 

Degg. 109, 110, 111. Cr. El. 141. 1 Leon 59. 5 Co. 2. a. 1 And. 65, 193. Moor 25% Bridg 

29, 30. (b) 10 Co. 69. 4. Cr. El. 141, 207. 2 Rolle's 350. Sav. 94, 95, Owen gg. 1 306-241 


1 which 
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which is not warranted by the faid act, is not void as to the 
tantor himſelf, but as to the ſucceſſor; for fo was the intent 
of the act, to provide for the ſucceſſor and not for the party 
himſelf, So, and on the ſame reaſon it was reſolved in the 
Common Pleas, per totam curiam, Paſch. 29 Eliz. between : 
Hunt and (a) Singleton for a houſe in F oſter- lane in London, /aJCe.Lit. 45.4. 
whereof the inheritance was in the Dean and Chapter of Paul's, Cr. El. 473. 
that if the Dean and Chapter make a leaſe not warranted by 47 S4. 5 Co. 
| Os pg 25 ri 4 JF. 10 Co. 59. a. 
the ſtatutes of 13 & 14 Eliz. in which caſe it is provided by 3 Keb. 109. 
by the ſaid acts, that ſuch leaſe ſhall be abſolutely void, and Mod Rep. 205. 
of no effect to all intents and purpoſes ; in this caſe of a cor- 53 
poration aggregate of many perſons, which never dies, it was 1 Rolle's Nep. 
greatly doubted, if the leaſe ſhould not be utterly void pre- 152.154. 159. 
ſently 33 = ere of the ph, 3 — = hs 3 
at laſt reſolved, forafmuch as the act was made for the benefit , ieee, e 
ol the ſucceſſors, that the leaſe ſhould not be void 'till after the 22 * F . 
death of the Dean, who was party to the leaſe: and although 2 1 3 
the ſucceſſor of the Dean is not ſacceſſor to the whole corpo- 
ration who made the leaſe, but only the principal member of 
it; yet becauſe the whole corporation never (6) dies, ſuch (5) Treby Argu- 
leaſe, by conſtruction, ſhall be void aſter the death of the Warn ao 
Dean, who is the principal member of the corporation, and Co. Lit. , b. 
| his ſucceſſor, with the Chapter, ſhall avoid it. So in the g4. b. 1 Rolle's 
principal caſe, although it be provided by the ſtatute of 11 H. 333. 2 Bald, 
7. that the diſcontinuance, alienation, warranty, and recovery F . 
ſhall be void; yet they are not void preſently, but are to be cap. o. 
made void by ſuch perſons to whom. after the death of the Lucas 124. 
woman, the intereſt, title, or inheritance appertains. And 
= o reſolution agrees 27 H. 8. 23. b. on this very ſtatute 
of 11 H. 7. | 4 
E 2. _ anſwered and reſolved, that this caſe was out of 
the (e) intention of the ſaid act for ſeveral reaſons, (ce) or. Jac. 475. 
Firit, Becauſe the intent of the act was to reſtrain women N 
from making a diſcontinuance, warranty, and recovery, in 
bar, or prejudice of the heir in tail, or of them in remainder, 
Ke. But when the heir in tail, in the caſe at bar, doth con- 
vey and aſſure the land to others, and the releaſe or confir- 
mation of the woman with warranty, is but to perfect and cor- 
roborate the eſtate which the heir in tail hath made, ſuch 
warranty is not reſtrained by this act; for it ſhall be intended 
for the benefit of the heir, and not to his prejudice: and this 
was the reaſon that a common recovery, in reſpect of the in- 
tended recompence, was not reſtrained by the ſtatute of 
Weſt. 2. And therefore when the iſſue in tail, in the caſe 
at bar, hath ſuffered a common recovery, and the warranty of 
the woman extends only to ſtrengthen it, this warranty is not 02s 
reitrained by the ſaid act of. C4) 11 H. 7 n H. 7. ac 


1. Cro, Jac. 474. 
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fa ) Co. Lit. 
362. 2. 


Poſtea 61. a. | 


3 Co. 88. As 


© (5) 10 Co. 39. b. 
43. b. Co, Lit. 
$68. a, Cr. El. 


562, 570. 


N Co. Ent. 667. 


nu. 16. 
Moor 690. 
T And. 275. 
Winch 43, 
1 And, 276. 


te) Co, Lit. 
356 a. b. 
1 Co. 15. a. 


10 Co. 37. a2. 
243. b. Cr. El. 


562, 570. 


Co. Ent. 655 d 


Moor 690. 
1 And. 275. 
Winch 43. 


| Co. Lit, 262; a, 


362. a. 
2 Leon. 62. 


{4d) Co. Lit. 


356. a. 362. a. 
1 Co. 15. as b. 


Lincotn CoLltece's Caſe, Patt I 


The ſecond reaſon was, that the wife, with the heir in tail 
might have joined in a fine, and ſo barred the eſtate-tail; q 


if the wife had (a) ſurrendered to the heir in tail, he might 


have ſuffered a recovery, and by that the eſtate tail would be 
docked, and fo they both had power to bar the eſtate. tail, and 
the remainder or reverſion expectant thereupon : then it vn 
not the intention of the act to reſtrain the warranty the vie 
made to him who had the land by conveyance of the heir n 


tail. And on the ſame reaſon it was adjudged M. 38 & y 


Eliz. in the King's Bench, between Jennings and Wiſeman; 
and Hill. 39. in the Common Pleas, but the plea began Trin. 
38 Eliz. Rot. 2302. between (b) Wiſeman and Crow, and the 
caſe in both courts was the fame, ſcil. Thomas Wiſeman ha 
iſſue William, his elder fon by one venter, and Thomas and; 
daughter by another venter, and ſeiſed of land in Eſſex hell 
in ſocage, deviſed to Dorothy his wife for life, the remainde 


to T. in tail, and died; whereby the wife was tenant for life 


the remaind. to T. in tail, and the reverſ. of the fee deſcende( 


to William; Dorothy, after the ſtatute of 14 Eliz ſuffered : 


common recovery, in which Thomas was vouched, who 
vouched over the common vouchee, which recovery was 19 
the uſe of Thomas and his heirs; the daughter married Jen- 
nings, Thomas died without ifſue : now between Jennings 


and Crow his fermor, and Wiſeman, ſon and heir of William, 


was the queſtion ſor the ſaid land: Wiſeman objected, tha 


| 2 ſaid common recovery was void by the expreſs letter ofthe 
Natute of 14 (c) Eliz. cap, 8. Where divers perſons being 


„ ſeifed, &c, of any lands, &c. only for life or lives. or d 


„ eſtates determinable upon life or lives, have ſuffered other 
ce | 


perſons by agreement or covin to recover the tame lands 
« againſt the ſame particular tenants, &. or as vouchees, t0 
<« the great prejudice of thoſe to whom the reverſion or it 


* enacted, that every ſuch recovery, as of ſuch perſon in rt: 
“ verſion or remainder thereof, &c. be clearly and utterly 


void and of none effect: provided that every ſuch recover 


“ had by the aſſent of any perſon in reverſion or remajnde!, 


| & ſo the ſame aſſent appear of record in any court, &c. ſhall 


« ſtand in force againſt ſuch perſon ſo aſſenting.“ And ths 


ſaid recovery was had againſt Dorothy, being tenant for lite; 


and the ſaid William Wiſeman, who had the reverſion in fee, 
never aſſented to the faid recovery according to the ſaid 


groviſo: and therefore the ſaid recovery ſhould not bind 


him by the exprets letter of the ack: but it was ad. 


Judged in both courts, that the reverſion in fee was barred 
by the faid recovery. And the ſaid act of 14 (4) Elz- did 


not extend to it; and the principal reaſon was, becauſe | 


* mainder hath appertained, or ought to appertain : beit 


Part III. Lixcorn CorrTEGE“'s Caſe, 


was not the intent of the aCt to extend to ſuch recovery in 
which he in remainder in tail was vouched, becauſe tenant in 
tail hath an eſtate of inheritance which may continue (a) for 640 3 Co. 4. b. 
ever; and he hath power by a common recovery to dock all 

remainders and reverſions expectant on his eſtate; and if SR 
Dorothy had (b) ſurrendered to him, then without queſtion (92 Co. 63. a. 
the recovery ſhall bar the reverſion in fee: ſo Dorothy and 10 Ou. 48; 
homas had power to bar the reverſion in fee, and neither the 39. a. 46. a. 
gat. of Welt. 2. cap. 3. (c) which gives receipt, extends to * 
him in reverſion or remainder expectant on an eſtate- tail, 33 1 . 
H. 6.22. 41 E. 3. 12. nor the ſtat. of (4) 9 R. 2. cap. 3. 2 Brownl. 67. 
which gives the writ of error to him in reverſion; nor doth (c) Co. Lit. 

the flat. of (e) 32 H. 8. cap. 31. made againſt common re- 32 5 f mY 
coveries had againſt tenants for life, extend to remainders or C Plowd.57.b, 
reverfions expectant on an eſtate-tail, So in the caſe at bar, 1 Co. 44. b. 
foraſmuch as he who bad the eſtate-tail hath ſuffered a com- 92 . 
mon recovery, and the wife hath releaſed to the recoverors 

with warranty, the act of 11 H. 7. cap. 20. doth not extend 

to it, becauſe the heir in tail hath power of himſelf to bar the 


61 


8. b. F. N. B. 

108. a. 3 Co. 4. 
a. b. 2 Bulſt. 1 5. 
Palm. 251,253, 


tail, and the warranty of the wife is but to perfect his con- Dyer 1. Pl. 5. 
reyance. . 55 ED „ 90. pl 2 5 
13 — re , 2 ? | r. 4 9. 
| hirdly, it was reſolved, that in the caſe at bar when the 4 jaſt. 51. 9 R. 


faid Edward, by the common recovery had againſt him by his 
own agreement, had diſabled himſelf to take benefit ot the 
forfeiture given by the ſtatute, aſter the death of Edward, his 
iſſue ſhould not take benefit thereof, becauſe his father was in 
being at the time of the forfeiture, and could not enter; and 
Tferlon who Is not in rerum natura, or who hath not the im- 
mediate intereſt, title, or inheritance, at the time of the ſor- 
{ziure, ſhall never take benefit of this ack, when another was 
in being at the time of the forfeiture, and could not enter, 


ind yet had power to bar by fne or recovery him who would 

claim the benehit of the act; and this was in effect adjudged 

in ir Geo. Brown 5Caſe, where the iſſue in tail, in the Antes 50. b. 
life of his mother, having the reverſion in fee, levied a fine 2 235 
without proclamations. And if error was in the ſaid recovery, 2 3 

the warranty of the wife would bar Edward of his writ of er- 1 Rol. 378. 

ror, becauſe by his own act he hath barred himſelf from the Jenk. Cent. 275. 
remedy of entry, which the act preſcribes. And the caſe of _ 
Doctor and (g) Student was affirmed to be good law; for there tg) antea 59. a. 
preſently, by the recovery, the iſſue bad title of entry on the Poct. Stud. liv. j. 
recoveror ; and therefore by his releaſe by deed he could not © 3. 

bar his iſſue; but in the caſe at bar, the iſſue in tail firſt ſuffered — 

the recovery, and ſo diſabled himſelf before the warranty made; 

as alſo it was done in Sir Geo. Brown's caſe, by the fine levied in 

the liſe of the mother; and therefore in thoſe caſes title of entry 


2. cap. 3. 5 
(e) 10 Co. 44. b. 
Cr. El. 562. | 
Co Lit. 362. a. 
I And. 38. 

2 Leon. 61, 62. 
4 Leon. 126. 
127, 128, 128. 
Rattal Recov. 2. 


vag never given to the ifſue in tail, as it was in the caſe of Doctor 


and 


geable 94. 


Parliament 89. 
Stam. Corone. 


of the huſband in fee, and hath iflue a daughter, and dies, 


_ deſcends to the daughter; the wife, before the birth of the 


(e) Hob. 333. 


(5) 1 co. 95 2. 


3 Co. 39. b. 
Fitz. Aſſize 27. 
Plowd. 43. a. 
51. b. 56. 2. b. 
Br. Done 28. 1 
Co. 98. b. 137. b. 


: (c) 1 Co. 95. A. 


Br. Entry con- 


Plow. 42. b. 
45. b. 2 Inſt, 


434. Long. 5. 


Ed. 4. 58. a. 
1 H. 6. 1. a. Br. 


Rape 4. Br. Ap- 


peal 48. Br. 


82, Hob. 74. 
(d) 1 Co. 95. a. 


99. a. Moor 
140. 8 Co. 76. a. 


Hob. 3. Cr. 
Car. 87. 
(e) 1 Co. 137. b. 


covery, or by * nog act had diſabled herſelf from taking 
benefit of this a 
fit of this act; and that well agrees with this reſolution. For 


cui hereditas deſcendere, remanere, vel accidere deberet poſt mor- 


the ſtat, ſaith, intrabit, c. & tenebit de jure hareditario. And it is 


per far mam doni, and ſo in nature of a deſcent, and not merely 


after the deceaſe of ſuch woman, ſhall enter into the tene. 


Lixcolx ColLEE's Caſe. Part III. 
and Student; and ſo a manifeſt diverſity : but if Sibil bad 
releaſed after the death of Edward, then the iſſue of FEgy 
might have avoided the warranty by force of this act. 

Note, reader, I conceive, that if a man makes a feoffment 
in fee, to the uſe of him and his wife in tail, and to the uf 


1 


his wife with child with a ſon, whereby the reverſion in fe: 


ſon, levies a fine, or ſuffers a common recovery; in this caſe, 
although the daughter doth or doth not enter, or although the 
(a) daughter had joined in the fine, or was vouched in the re. 


„yet the ſon, after born, ſhould take bene. 


by no act that the daughter could do, could ſhe bar the fon of 
the eſtate-tail, as Edward might in the caſe at bar; and there. 
fore it ſtands with reaſon and equity, that no act which ſhe 
could do ſhould be prejudicial to the ſon, who was in ut 
matris. And this caſe is not to be compared to the caſe in (}) 
5 E. 4. 6. a. For by the ſtat. of (c) 6R. 2. cap. 6. it is pronid- 


ed, quod proximus de ſanguine eorundem rapientium & raptorun, 


tem rapientis vel rapti, habeat titulum immediate flatim ſcilict, 
pot raptum intrandi ſuper rapientem vel raptum, &c. Q tenen. 


de flatu hezreditario ; in that caſe, if the daughter enters, ſhe - 
ſhall keep it for ever againſt the ſon after born: but although 8 


the daughter enters by force of the ſtatute of 11 H. 7. yet the 
ſon born after ſhall enter upon her; and the cauſe and reaſon 
of this difference is, that the daughter, by the ſtatute of b R. 2. 
hath the land merely as a perquiſite in fee- ſimple: and by the 
expreſs words of the act, ſhe ſhall enter and keep the land, for 


like the caſe of 9 (4) H. 7. 25. b. if a remainder be limited to 
the right heirs of J. 8. and he dies, having a dayghter, the 
(e) daughter ſhall have it as a purchaſor, and ſhalj keep the 
land againſt the ſon born after. But when the daughter en- 
ters by force of the act of 11 H. 7. ſhe is in of an eſtate- til 


as a purchaſor ; and that by the expreſs words of the ſtat. of 11 
H. 7. which are, that the perſon to whom the lands appertain, 


ments, and poſſeſs and enjoy them according to ſuch title and 
intereſt as they ſhall have, if ſuch woman had been dead, and 
no diſcontinuance, warranty, or recovery had; fo that the 
daughter in this caſe doth not claim the land merely as a pet- 
quiſite, as ſhe doth upon the ſtatute of 6 R. 2. but by force of - 


Part III. Lixcolx Col ls Caſe. 


I. of 11 H. 7. ſne claims according to her title, as if the wo- 
man had been dead, and no act done againſt the ſtat. and that 
is per formam dont, and per for mam dont the ſon after born is to 
be preferred before the daughter: and therefore this caſe is to 
de compared to (a) Shelley's caſe; in which caſe, although 


the elder fon, after born, ſhall enter on him, becauſe Richard 
in that caſe was in in the nature of a deſcent, and not merely 
2s a purchaſor. And if the makers of the act of 11 H. 7. had 


wherewith ſhe is big, of the benefit which they by the ſaid act 
had provided, they would have anſwered, abit quod licitum 


[tague Chief Juſtice of the Common Pleas, Plow. Com. 56. 
well agrees. And the opinion of the Court of Wards, 20 
Eliz Dy. 362. a. (6) is not repugnant to it; for there the 
opinion is, that if the iſſue in tail, within age, enters by force 
of this aet on a fine levied by his mother, and her ſecond 


ſuch caſe he hath the land but during the coverture, and there- 


the land in nature of a deſcent, yet it doth not follow that he 
ſhall be in ward; for in the caſe of wardſhip, there ought to 
be death, eicher natural or civil; it is neceſſary alſo, that the 
anceſtor die in the lord's homage: and by this difference you 
will better underſtand your books in 9 H. 6. 25. 9 H. 7. 25. 
& Doctor and Student. r . 5 
4. It was reſolved per totam curfam, that if tenant in tail be- 
ing in of another eſtate ſuffers a common recovery, and a col- 
the recoveror, and ee recoveror makes a feoffment 
to uſes, which are executed b | 
atterwards the *eollateral anceſtor dies, in that caſe although 
the eſtate of the land be transferred in the Poſt before the de- 
ſcent of the warranty, yet the warranty ſhould bind, and the 


ter: ſo if he to whom the warranty is made ſuffers a common 
recovery, and afterwards the anceſtor dies, the recoveror might 
rebut by this warranty; and yet it is adjudged in (4) 22 Aſſ. 
37. that if tenant in dower doth enfeoff a villain with war- 
ranty, and the lord of the villain enters into the land before the 
deſcent of the warranty, and afterwards the wife dies, this war- 


rices in e) 29 Ati. 34. If a collateral warranty be made to a baſ- 
tard and his heirs, and living the anceſtor, the baſtard dies with- 
out iſſue, and the lord by eſcheat enters, and after w. the anceſtor 

N 5 | TO dies, 


the uſe veſted firſt in Richard the younger ſon, yet the ſon of 


deen aſked if in ſuch caſe the wife might prejudice the ſon, 


huſband, he ſhall not be in ward, which may well be, for in 


fore is in manner a purchaſor; alſo, although he ſhould have 


lateral anceſtor of the tenant in tail releaſes with warranty to 


y the ſtatute of 27 H. 8. and 


terre-tenants might take advantage thereof by way of rebut- 


-nty ſhould not bind the right heir: ſo it is agreed by the Juſ- 
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(a) 1 Co. 100 b. 
155 b. Mo. 140, 


141,482. 1 Jones 
59. Jenk. Cent. 
249. 1 Co. 94. b. 
2 Leon. 27. 


fierit matri nocere filio qui in utero ſuo eſt. And with this Mon- 


(3) Dyer 362. 
pl. 16. Co, Lit. 
326, b. 365. b. 


(e) Cr. Car. 350. 
2 Rol. 776, 777. 
| Co. Lit. 388. ä 
1 Jones 200. 


(4) Dr. & Stud, 


129. b. 10 Co. 


48 a. Br. Chofe 
in Action 8. Br. 
Garranty 45. 
Cr. Car. 370. 


1 Co, 136. a Br. 15 


Viilenage 37. 


Hob. 27. Vough. | | 


391, 392, 393+ 
18 E. 3. 29. b. 
Co. Lit. 117. a. 
2 Rol. 733. Br. 
Voucher 132. 
(e) Cr, Car. 370. 
Vaugh. 392. 
1 Co. 136. 2. 
Hub. 27. | 
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Co. Lit. 38 5. a. 


- uſe, or by a common recovery, comes to the land by the linj. 


a) Co. Lit. 

315. b. 1 Mod. 
Rep. 192. Mo. 
98. 4 Co. 50. b. 
(+) Co. Lit. 
215. b. | 


6e 2 Rol. 776. 
Cr. Car. 370. 


(4) Vaugb. 386. 


fe) Vaugh. 386, 
387. 


{/) Vaugh. 386. 


ed, it was held that one ſhould not take advantage of a wat- 


well the deed which comprehends the warranty, as the deed 


comes to the land jn reſpect of a title paramount, that is t 


the party, and fo a manifeſt difference. And although ſome 
preſume to fay that thoſe books are erroneous, and again 


judgment, &c. and was charged by the party, and by the court, 
though he be an aſſignee without deed, and that in caſe of 


villein, nor the lord by eſcheat ſhould take advantage of a war: 


vantage by rebutter of a warranty made to one, his heirs and 
aſſigns, but he who was heir or aſſignee: and that the terre- 
tenant ought in caſe of voucher and rebutter, to ſhew deeds 


cannot be created without deed, cannot be aſſigned without 


|  Lixcortn ColLEOE's Caſe, Part Ill 
dies, this warranty ſhall not bind. And although as well h 
the caſe at bar, as in thoſe two caſes, before the warranty de 
ſcends, the eſtate of the land is transferred in the Poſt, yet 


there is a great difference between thoſe two caſes, and the 
cafe at bar; for he who hath the land by the limitation of an 


tation and act of the party; and therefore he who hath a rever. 
lion by (a) the limitation of an uſe, or by common recoven, 
although he be in the Poſt in both caſes; yet he {hall take 
benefit of a condition as an aſſignee within the ſtatute of 32 
8. cap. 34. But when the (5) lord of a villein enters, he 


ſay, in reſpect of villeinage, and the lord by eſcheat in reſpect 
of the ſeigniory which was a title paramount, and both thoſe are 
in merely in the (c) Poſt, and not by any limitation or act of 


law, and their reaſons are, ſcil. becauſe it was held in the time 
of E. 3. ſcil. in (4) 8 E. 3. 10. a. that the tenant ſhall not take 
advantage of a warranty by way of rebutter, without ſhewing 
how the warranty extends to him; which is as much as to fay, 
to make him aſlignee to the land ; ſo that one who comes in in 
the Poſt, ſhall notrebut. And in (e, 10 E. 3.42. 10 AM. 5. in an 
aſſize the tenant pleaded a warranty made to one W. &c. and 
concluded on the warranty as aſſignęe to W. and demanded 


to ſay how he was aſſignee, and ſo he did: and in (/) 22 Af. 
88. in the ſame year, when one of the ſaid cafes was adjudg - 


ranty made to another and his aſſigns by way of rebutter, al- 
rebutter, as well as in caſe of voucher he ought to ſhew 2 


which proves the aſſignment: and theſe errors were the cauſe, 
as they ſaid, that it was then held, that neither the lord of the 


ranty by way of rebutter: but I conceive, the true reaſon of 
the ſaid books is utterly miſtaken. For true it is, that ſome 
judges in thoſe times thought, that none ſhould take ad- 


of the mean aſſignments ; which opinion hath great ſemblance 
of reaſon, becauſe the warranty extends only to the feoffer, 
his heirs and aſſigns. Anda thing, which of its own nature 


deed: 
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tue ſenſe and judgment of the law in both points: for (a) he, 
who hath the poſſeſſion of the land, ſhall rebut the demandant 
himſelf, without ſhewing how he came to the poſſeſſion of it; 
ſor it is ſuſhicient for him to defend his poſſeſhon, and to bar 
She demandant; and the demandant againſt the warranty can- 
not recover the land: and ſo was it held 35 Aſſ. g. that tenant 
by the curteſy might rebut. And in (b) 45 E-3. 18. it is adjudg- 
ed, that the donee in tail, although he be in of another eſtate, 
might rebut the demandant And in (c) 38 E. 3. 26. it is ad. 
judged, that the aſſignee might rebut by force of a warranty, 
made to one and his heirs : and (4) 7 E. 3. 34. & 46 E. 3. 4. 


agree, that if A. enfeoffs B. his heirs and aſſigns with war- 
ranty, and B. enfeoffs C. without deed, C. ſhall (F) vouch 
A. as aſſignee, for the warranty extends to B. and his aſſigns 
Jol the land, and C. is his aſſignee thereof, and the aſſignment 
is not made of the Warranty, for then it ought to be by deed, 
but the warranty cannot be affigned, but extends to the aſ- 
ſignees of the land; and if the feoffment to C. was by deed, 
it is only of the land, and not of the warranty; and C. ſhall 
vouch A. as aſſignee of the land, becauſe the war. by expreſs 
words extends to him, that is to ſay, to B. and his aſſignees 
of the land ; and if the feoffee without deed ſhall not vouch 
as aſſignee, truly the feoffee by deed ſhall not vouch, for one 


of them hath or can have aſſignment of the warranty. 


tween (g) Auder and Noke, on a writ of error on a judgment 
given in a writ of covenant in C. B. by Popham C. J. Gawdy, 
and the whole court, on conference had with divers other 


with him and his (+) aſſigns, his aſſignee by parol ſhall have 


alagnee; and therefore the books which ſpeak of ſhewing the 
deed comprehending the warranty, and of the deed of aſſign- 
ment, are to be intended of things which he in (% grant, 
which cannot be aſſigned without (/) deed. And ſo may all 
the books be well reconciled. 8 Aff. 33. 9 Af. 11. 10 All. 5. 
10 E. 3. 42. 11 E. 3. Br. Monſtrans de faits 164. 13 E. 3. 
Voucher 17. 14 E. 3. 6 


3-19. 3 H. 7. 13 & 14 b. 3 H. 6. 21. Statham Affignee 1. 


in 22 Aſſ. 37. and 29 Aff. 34. which have been alledged, for it 
appears by both the books, that if the warranty had bound, and 


I 


deed: but I well agree that ſuch opinions were againſt the 


Feoffee of the donee in tail might (e) rebut: I likewiſe well 


of them is as well aſſignee of the land as the other, and none 


And ſo it was reſolved, Paſch. 36 Eliz. in the K.'s B. be- 


an action of covenant : ſo feoffee by parol ſhall (i) vouch as 5 


3. Garr. 33. 12 E. 3. Condition 11 
17 E. 3. 68. 22 AA. 88. 40 E. 3. 22, 23. 40 Afl. 30. 42 E. 


But note reader, that theſe were not the reaſons of the ſaid books 


had been a bar in ri ght in the one caſe, viz. of the villein, Hoc %, 
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Ca) Vaugh. 384, 
38 5. Cr. Car. 
371.3. Ed. 3, 34+ 
pl. LL 


(8) Co. Lit. 38 5. 
Vaugh. 387, 
389, 398. 

(c) 38 E. 3 . 
Vavgh. 384, 
388. Co. Lit. 
385 | 


399 „„ 

(e) Co. Lit. 
285. a. 10 Co. 
76. A. I Bulſt. 
166. Br. Forme- 
don 57. Plowd. 
436. d. Fitz. 
Garranty 18. 
Statham Gar- 
ranty 4. 


CF) Co. Lit 385. 


. 1. Co. 1. b. , 


(e) Cr. El. 373. 
436. Mo. 419. 


Juſtices ; that if a man makes a leaſe for years, and covenants 


Co. 17, 18. 
(i) 2 Rol. 754. 


{k ) Co. Lit. 


172, 4.9. b. 


{{) Cr. El. 373. ; 


. 
(4 Vaugh, 388, g 


Co. Lit. 340. b. 
ſect. 642. Co. 
Lit. 144. a. 


before the tenant (ſo that the warranty had deſcended beſon 


of the villein in the other caſe, ſhould take advantage of the 


fee; and afterwards the donee makes a leaſe for life, and 
attorns, and afterwards the grantee dies without heir, where 


by the reverſion eſcheats to the lord; in this caſe, if th 
tenant for term of life dies, and the lord by eſcheat enters in 


(and therefore the entry of the iſſue in tail, in ſuch caſe v 
lawful, becauſe the lord by eſcheat cannot take advantage 0 


But Littleton faith, ſecus eſſet, if the reverſion bad been et: 


Lixcol x CoLttcs's Caſe. Pak Ill. 
if the warranty had deſcended before the lord of the villen 
had entered; and in the other caſe, if the anceſtor had diet 


the eſcheat) the lord by eſcheat in the one caſe, and the lo 


war. by way of rebutter; and that appears by the rule of hg 
books. And therefore thoſe, who condemned the ſaid book, 
were not well appriſed of the true reaſon of them. And I de 
not take upon me, or preſume to oppoſe the authority of the 
ſaid books. For Maſter Littleton ſeems to agree with the re. 
ſon of them in his chapter of Diſcontinuance ſect. 642. for he 
ſaith, Nota, if there be lord and tenant, and the tenant gie 
the tenements to another in tail, the remainder to another in 


grants the reverfion to another in fee, and the tenant for lit 


the life of the tenant in tail, it is no diſcontinuance, becauſe 
the lord is in by way of eſcheat, and not by the tenant in tai 


SP a 2 


any warranty. which tenant in tail, as was.intended, had made} 


cuted in the grantee, in the life of tenant in tail, for he wa 
in by the tenant in tail. 1 


„ ta a2 — 7 had 
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Trin. 38 Eliz. In the Queen's Bench, 
between Thomas Harvy and Walter 
-Olwald. - -. SS 


o 
fo —— — 
— 3 —ͤ In 
ee — — — 
2 — — 
8 3  >- 
— —ͤñ — rr SN 
oy 8 . * 


N an ejectione firme, between Harvy plaintiff, and Oſwald Moor 426, 456. 
| defendant, on a demiſe made 37 Eliz, by John Pennant Cro. Elz. 55% 


to the plaintiff, of certain land in Ardeley in the county of 5. — = 

: 90. It 

E flex, for three years, from the feaſt of All Saints, ann. 37. 1 

The defendant pleaded, that the ſaid John Pennant was ſeiſed | WW 

| of the ſaid land in fee, and anno 35. demiſed it to the defend- = 
ant for 10 years, yielding the yearly rent of 331. 10s. at the 1 

ſeaſt of St. Michael, and the Annunciation of our Lady; and | WM 

that he was poſſeſſed till Pennant ouſted him, and demiſed to 5 _ 


the plaintiff, and he re-entered, &c. The plaintiff replied, | —_ 
and confeſſed the ſaid leaſe, but further ſaid, that the ſaid |  ® 
leaſe was on condition, that if the defendant, his executors 
or adminiſtrators, at any time without the aſſent of the bad 
John Pennant, his heirs or aſſigns, did grant, alien, or aſſign | 
the ſaid land, or any part thereof, that then it ſhould be law- 
ful for the ſaid Pennant and his heirs to re- enter: and that the 
defendant, anno 35. granted to one Taylor parcel of the ſaid 
land for fix years, without the aſſent of Pennant, for which he 
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re-entered, and made the leaſe to the plaintiff, prout, &c. | 1 
The defendant by way of rejoinder, ſaid, that before the re- 8 
entry Pennant accepted the rent due at the feaſt of the Annun- 3 Salk. 2, 4. _ 
| ciation of our Lady, after the aſſignment by the hands of the Skin. 3x. . —- 
defend. Walter Oſwald. To which the plaintiff by way of EE 


r 


ſur. rejoinder ſaid, that Pennant before the receipt of the rent 
had no notice of the ſaid demiſe to Taylor, on which plea. the 
defendant did demur in law: and Trin. 39 Eliz. it was ad- 


Julged for the plaintiff. And in this caſe theſe points were re- 9 | | ö ig 
dived ; 5 | | | 


8 K Seen 


————— —— 
on. ob OI ner 


1. That the condition being (a) collateral, the breach of it (a) ro. El. 528, 
might be fo lecretly contrived, as to be impoſſible for the 553 572+ Moor 


| 426, 4504.3 Co. 
leſſor 92. a. 55 


(a) Palm. 433. 
8 Co. 92 a. Cr. 
El. 572. Har- 
dreſs 48. 

(5) DoR, pla. 
189. 8 


e) Cr, El. 3. 

528, 529, 553. 

Moor 426. 1 Le- 

on. 262. Godb. 

47. Co. Lit. 2 11. 
W 


(4) Cr. El. 372. 


Cr. Car. 512. 
Co. Lit. 211, b. 


(e) 1 Leon. 262. 

| Cr, El. 3. ; 

| . N. B. 120. b+ 
H. 3 Co. 23. b. 

4 Co. 49. 


Cf) Moor 426, 


(2)1Rolle's 475. 
14 E, 3. Entre 
congeable 41. 
Cor Lit. 411. b. 
Cr. Bl. 3. 
Plowd. 113. b. 
136. d. | 
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leſſor to come to the knowledge off and therefore (a) noi 
in this caſe is material and (6b) iſſuable, for otherwiſe the leſſe 


would take advantage of his own fraud, for he might make. 
the grant or demiſe ſo ſecretly, and ſo near the day on which 


the rent is to be paid, as to be impoſlible for the leſſor to hat 
notice of it: but if a man makes a leaſe for years rendering 


rent, on condition that if the (c) rent be behind, that it ſhall be 


lawful for him to re-enter ;z in that caſe, if the leſſor demang 
the rent, and it is not paid, and afterwards he accepts the 
rent (before the re-entry made) at a day aſter, he hath (4) di- 
penſed with the condition, for there the condition being 2. 
nexed to the rent, and he having made a demand for the ren 
he well knew that the condition was broke: but although n 
fuch a caſe, he (e) accepts the rent (duc at the day for which 
the demand was made) yet he may re-enter, for as well be. 
fore as after his re-entry, he may have an action of debt ſot 


the rent, on the contract between the leſſor and leſſee, and. 


that was the firſt difference between a collateral condition and 
a condition annexed to rent. Vide (f) 45 Aſſ. 5. 


The ſecond difference was, that in caſe of a condition . 


nexed to rent, if the leſſor (g) diſtrains for the ſame rents for 
which the demand was made, he hath thereby alſo affirmed 


the leaſe, for his diſtieſs for the rent received; for after the 


Jeaſe determined he cannot diſtrain for the rent. 14 Af 1 
ARR. - % Sn OT 

The third was, that as well in cafe of a condition annexe! 
to rent, as in caſe of a condition annexed to any col:ateral act 


if the concluſion of the condition be, that then the leaſe for 


years ſhall be void, there no acceptance of rent (due at ai 
day after the breach of the condition) will make the void lea 


(B) Cr. Car. 512. | 
Cr. El. 167, 221. 


1 Rolle's 475. 
1 And. 304, 305, 
306. Godb. 47. 

Co. Lit. 215. a, 


good. And fo a difference between a leaſe which is (% fach 


void without any re-entry, and a leaſe which is voidable b 


re- entry; for a leaſe which is ipſo fafo void by the breach d 


the condition, cannot be made good by any acceptance alter 


_ wards. Plow, Com. in Browning and Beſton's caſe 133. 
The fourth was, as the affirmation of a voidable leaſe by 


pry for money (or other conſideration) will not avail the 
eſſee; ſo the acceptance of a rent (which is not in e//e, nor due u 


him who accepts it) will not bind him: as if land be given 


to huſband and wife, and to the heirs of the body of the bu 


band, the huſband makes a leaſe for 40 years and dies, the 
iſſue in tail accepts the rent in the life of the wife, and alter. 


(i) 32 H. 8. Br. 


Acceptance 13. 


(e) 8 Co. 95. b. 
Co. Lit. 214. b. 
Plowd. 135. b. 


Dyer 239. Pl. 42. 


the wife dies; yet the iſſue ſhall avoid the leaſe; for at ie 


time of the accept. no rent was in eſſe, or due to him. Vid: 3 


H. 8. Br. () Aeceptan e. . 
The fifth was (4) between a leaſe for liſe and a leaſe ior 

years, for in the caſe of a leaſe for life, if the concluſion of a 

condit. annexed to the rent (or other col. act) be, that ke 


hots, ole frog pen, — — f % Wc „ „„ 
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the leaſe ſhall be void, there (becauſe an eſtate of freehold be- 
created by livery, cannot be determined before (a) entry) in 
ſuch caſe acceptance of rent due at a day after, ſhall bar the 
jeſſor of his re-entry, for this voidable leaſe may well be af- 
firmed by acceptance of rent: and therefore, if a man makes 
a leaſe for years, on condition that if the leſſee do not go to 
Rome, or any other collateral condition, with concluſion that 
the leaſe ſhall þe void, in that caſe, if the leffor grants over 


grantee (5) ſhall take benefit thereof; for the leaſe is void, and 
not voidable by re-entry ; and therefore the grantee who is a 
ſtranger, may take benefit thereof; but if the leaſe be made 
for life (c) with ſuch condition, there the grantee ſhall never 
take benefit of it, for the eſtate for life doth not determine be- 
fore entry, and entry or re-entry in no cafe (by the common 
Jaw) can be given to a ſtranger, 11 H. 7. 17. a. Br. Cond. 
245, 10 E. 3. 52. per Stone, 21 H. 7. 12. a. do if a (4) Par- 
ſon, Vicar, or Prebend, makes a leaſe for years, rendering 
rent, and dies, the ſucceſſor accepts the rent, it is nothing 
worth, for the leaſe was void by his death, (e) otherwiſe is it 
of la leaſe for life: but if a (% Biſhop, Abbot, Prior, or ſuch 
like, makes a leaſe for years and dies, if the ſucceſſor accepts 
the rent, he ſhall never avoid the leaſe, for the leaſe was only 
voidable, 11 E. 3. Abbot 9. 8 H. 5. 19. 37 H. 6. b. 24 H. 
8. Br. Leaſes 19 F. N. B. 50 C. = EE 
But note, reader, 1 conceive, that in the caſe of a leaſe for 
lite, if the leſſor accepts the ſame rent which was demanded, 
he hath affirmed the leaſe, for he cannot receive it as due on 
any contract, as in the caſe of a leaſe for years, but he ought 
to receive it as his rent, and then he doth affirm the leaſe to 
continue ; for when he accepted the rent, he could not have 
an action of debt for it, bat his remedy then was by aſſiſe, if 
be had ſeiſin, or by diſtreſs. And therefore I conceive in ſuch 
caſe, the acceptance of the rent ſhall bar him of his re- entry: 
and it appears by Littleton, cap. Conditions, fol. 79 a. That 


the reverſion, and afterwards the condition 8 broke, the 3 
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(a) 1 Roll. 408, 
Br. N. C. 265. 
Moor 292. 

21 H. 7. 12. 2. 
Mo. 345, 346% 
low. 413. a. 
135, b. 142. b. 

Br. Condition 
245. 2 Co 53. b. 
Co. 59. b. 
Co. Lit. 218. a. 
(5) Co. Lit. 215. 
a. Cr. El. 649, 
650. 1 Leon. 61. 
1 Kolle's 47 3. n. 6. 
8 Co. 95. b. 

10 Co. 48. b. 


Co. Lit. 214. b. 


Lit. ſect. 347. 
(c) d Co. 9 5. b·9õ. 


10 Co. 48. b. Co. 


Lit, 215.8. Perk. 
ſect. 8 31. F. N. B. 
201. C. Dyer 


127. pl. 56. Lit, 


ſect. 347. 
Plowd. 34. a. 


(4) Cro. El. 18. 


1Rolle's 8 31. Co. 
Lit. 45. b. Dyer 
239. b. pl. 51. 42. 
8 H. 5. 10. b. 
B. N. C. 381. 
(e) Co. Lit. 45. b. 
1 Rolle's 82 1. 
(F) Co Lit. 44. b. 
B. N. C. 380, 

2 E, 6. Br. Age 
ceptance 20. 

Cr. Jac. 173. 
Dyer 46. pl. g. 


Cro. Car. 96. 


1 Rolle's 476. 


2Roll, Rep. 161. 
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in ſuch caſe, if the lefſor brings an /g) aſſiſe for the rent, he (g) Co. Lt.2 17, 
relinquiſhes, and waves the benefit of his re-entry, although Þ- Co. Lit. fect. 
it be for the rent due at the ſame day; but if he (4) re enters > JF.N.B 1 
felt, then he may have an action of debt for the rent behind, H. 3 Co. 24. b. 
7 E. 3.73. 18 E. 3. 10. 30 E. 3. 7. 38 E. 3. 10. And aſter- Kelw. 112. b. 
wards, Mich. 29 & 40 Eliz. in the Common Pleas, which r 
plea began Hil, 38 Eliz. Rot. 1302. in'treſpaſs between (i) (i) Moor 4a 5. 
March and Curtis, for land in Effex, the like judgment was Co. ended: hag 
gwen by Anderſon, (Chief Juſtice there) Walmſley Juſtice, 58, Ney. ,, gt 
and the whole court, where a leafe for years was made, Anderf. 42, go. 
rendering rent, and with condition that if the leſſee Cro- 05 528. 
ſhould alfgn his term, that the leſſor might re-enter, and Nele“ 427. 


ee 
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the leſſee aſſigned his term, that although the leſſor had ac. 
| cepted the rent by the hands of the leſſee, yet foraſmuch x 
the leſſor had not notice of the aſſignment, the acceptance q 
Moor 426. the rent did not (a) conclude him of his entry: ſo this poin 
hath been adjudged by both courts. See for the ſaid differ. 
ences (which lie obſcurely in our books) 45 Aft: 5. the caſed 
waſte, 22 H. 6. 57. 6 H. 7. 3. b. F, N. B. 120, 122, Ploy, 
Com. Browning and Beſton's caſe 133, 545. 14 Aff. 11, 40 
E, 3. Entry Congeable 41. 11 H. 7.17. 10 E. 3. 52. 21H, 

9.1321 Hl. 8 4. 3 , 6. 2. 6H, 8. | 
And in theſe two caſes many good caſes and diff. were taken, 
when acceptance of rent (or other things) ſhall bar him who 
accepts it of the ariearages of the rent, of re-entry, of action, 
or of execution, and the reaton of the old books briefly report 
ed, and in an obſcure manner, well explained. lt he who 
5 bath a rent ſervice or a rent- charge, accept the rent due at ibe 
(5) T6 44. laſt day, and thereof makes an acquittance, all the (6) arrear 
N ages due before are thereby diſcharged: and fo was it adjudgel 
113. pl. 15. between Hopkins and Morton in the Com Pleas, Hil. Nu. 
Raym. 21. 1H. 950. vide 10 Eliz. Dyer 271. but there the caſe is left & 
| 1 large; and therewith agices 11 H. 4. 24. and 1 fl. 5 J.. 
Jer. 14. pl. 30. But note, it appears by the ſaid record of 10 El. that the bar 
2 A 8 the avowry ought to be in ſuch caſe, wich concluſ. of judg 
133 ol. 228. Co. ment, if againſt this deed of acquittance he ought to make 
Ent. 589. pl. 8. avowry ſo that it appears that the acquittance is the cauſed 
39 H. 6. Bar.79. the bar of eſtoppel in ſuch caſe. For it appears by 8 fl. pl 
* 5 185 6. ult. 9 E. 3. 9. 29 E. 3 34. that if a man makes a leaſe for 

J. 271. P. 20. : | 
85 life rendering rent, or if there be lord and tenant by fealty and 
rent, and the rent is behind for two years; and afterwards the 
leſſor or the lord diſſeiſes the terre-tenant, and afterwards the 
tenent recovers againſt him in aſſiſe, and the rent, which in. 
curred during the diſſeiſin, is recouped in damages, yet ths 
lord or leſſor ſhall recover in the aſliſe, the arrearages before 
the diſſeiſin; and the bar of the latter years, is no bar of the 
arrearages before. Vide 39 H. 6. Bar. 79. where the principal 
_ caſe of annuity may be good law, either becauſe there the de. 
fendant pleaded the acquittance for the laſt day, and demand- 
ed judgment of action, where he ought to have relied up 
the acquittance. Or becauſe in the caſe of annuity he is nd 
bound to pay the annuity without acquittance : but in the caſe 
of rent- ſervice, or rent-charge, he who receives it is not col. 
ent to make an acquittance, but the making thereof 18 
5 his voluntary act, to which the law doth not compel him. 
fe) Co. Lit. 269. If there be (e) lord and ten. and the rent is behind, andthete" 
| bCo. 58. makes a feoffm. in fee, if the lord accepts the rentor ſervice ol tht 
EEE, feoffee, he ſhall loſe thearrearages in the time of the * n 
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V Pzxx Ax T's Caſe 


( 
and tenant, and the rent due by the meine is behind, and wy 


Part III. PENXANT's Caſe. 66 


though he makes no acquittance for after ſuch acceptance he 

ſhall not avow on the feoffor at all, nor on the teoffee, but for 

the ſervices which incurred in his time, as appears in 4 E. 3. 

22. 7 E. 3. 8. 7 E. 4. 27. 29 H. 8. Br. Avowry 111. But 

in fuch ot, if the feoffor dies, although the lord (a) accepts (a): Rolle's 417. 

the rent or ſervice by the hand of the feoffee, he ſhall not loſe Co. Lit. 269. b. 

the arrearages, for now the Jord cannot avow on other, but 

only on the feoffee : and that, to which the law compels a 

man, ſhall not prejudice him. 3 N 
So, and for the ſame reaſon, if there be (0) lord, meſne (5) Co. Lit. 265. 

afterwards the tenant doth forejudge the meſne, and the lord 

receives the ſervices of the meſne, which now iſſue immedi- 


| ately out of the tenancy, yet he ſhall not be barred of the 


arrearages which iſſue out of the meſnalty : ſo, if the rent be 


| behind, and the tenant dies, the acceptance of the ſervices 


by the hands of the (e) heir ſhall not bar him of the arrearages; (e Co. Lit, 269. 
for in theſe caſes, although the perſon be altered, yet the lord > _ 
doth accept the rent and ſervices of him who only ought to do 


W them ; and all this appears in 4 E. 3. 22. 7. E. 3.4. 7 E. 4. 


27. 29 H. 8. Avowry Br. 111. But acceptance of rent or 
ſervices by the hands of the feoffee ſhall not bar the lord of the 


| (4) relief before due, for relief is no (e) ſervice, but a fruit (4) 2 And. 178. 


and approvement of ſervices ; for if it were part of the ſer- Cre. Eliz 985. - 
vices, then an action of (/) debt would not lie for it fo long Ga . 
as the rent continues, but it is as a bloſſom of fruit fallen from 315. Co. Lit. 
the tree; and for relief, it is not neceſſary to avow on any 33.4. woe as 
perton certain; and the book in 4 E. 3. 22. is to be intended, [Ln hat 
that the father made a feoſfment in fee by (g) colluſion and 1 Rell's 596, 
died: and there it 1s held, that if the lord had accepted the 665. | 


S ſervices by the hands of the feoffee in the life of the father, he (8) Co. Lit. $4. | 


thould loſe his relief. 

But note, reader, relief was not taken within the equity of 
the ſtatute of Marlebridge, as it is adjudged in 17 [27] E. 3. 
63. but now it is remedied by the ſtat. of 32 & 34 H. 8. of 
wilis. But in the caſe before, the lord (before acceptance of 1 
the rent or ſervice by the hends of the feoffee) might have (Y) (3) 21 H. 8. 
avowed on the feoffee for all the arrearages incurred, as well cap. 19. Co. 
in the time of the feoffor, as in the time of the feoffee, as it is Ei. 259. b. 


| lief, what ? 
in 7 H. 4 14. 19 E. 2. Avow. 222. And by what bath been . 3 


adit appears, that the acceptance of homage or any other ſer» fo. 178. Bracton 
| Vice of the heir, ſhall not bar the lord of relief, vid. temp. E. lib. 2. ep. 30. 


1 Relief 13. 15 E. 3. ib. 5. 16 E. 3. ib. 10. 3 E. 2. Avow. 
90. 3 ian 15 * 
Aud it was further ſaid, that if there be lord and tenant by 
nights ſervice, and the tenant enfeoffs his ſon and heir ap- 
parent within age by colluſion, if the lord accepts the ſervices 
by the hands of the feoffee, he ſhall loſe the (:) wardlhip : 
ut againſt that it was objected, | ly 


(i) F. N. B. 142. 
E. 1 Co. 122. as I 
2 Co. 94. a. 


1 Rolle's 317. 
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PENNANT's Caſe. Part It, 


1. That the feoffee might compel the lord to avow on hin, 
by giving notice and tendering the arrearages, and that which 
the law compels one to do, ſhall not prejudice or eſtop him. 

2. That acceptance doth not conclude before title accrued, 
and no title of wardſhip in this caſe was accrued to the lor 
at the time of the acceptance, but it accrued after the death of 
the roner; . | 

As to the firſt it was anſwered, that the feoffee by no tender 
that he could make, could compel the lord to avow on him; 
for the lord might ſhew, that the feoffment was by colluſion, 
againſt the ſtatute of Marlebridge, cap. 6. and therefore he 
might maintain his avowry on the feoffor ; for the law will no 
compel him to avow on the feoffee to his prejudice. 
As to the ſecond, it was anſwered, that the ſtatute of 

Marlebridge hath made ſuch feoffment, made by colluſion, x 
void and of no effect as to the lord: and therefore. if thelor 

will affirm the feoffment, and wave the benefit of the act, by 
accepting the feoffee for his tenant, he ſhall purge the coll 
ſion, and loſe the wardſhip. And the reaſon of Priſot, 33H, 
6. 16. that ſuch acceptance ſhould not conclude the lord wa, 
becauſe the feoffee in ſuch. caſe might compel the lord to avoy 
on him, but that is not law, and againſt the opinion of Priſot, 
| ſee 31 E. 3. Garde 154. 33 E. 3. Garde 33. F. N. B. 141, 
And now the doubt in 36 E. 3. Garde 11. is well explained, 


[See 2. Black. Com. ch, 10. of Eftates upon Condition, 


"5a 


WES T B Y' Caf. 
| Hil. Term, 34 Eliz. in B. R. Rot. 169. 


E it remembered that heretofore, that is to ſay, in the London n, 
term of St. Michael laſt paſt, before the lady the Queen Declaration in 
at Weſtminſter came Titus Weſtby, by Tho. Cook his attor- e 
ney, and brought here into the court of the ſaid lady the Q. 85 
then there, his certain bill againſt Tho. Skinner and John 
Catcher, late Sheriffs of London, in cuſtody of the Marſhal, 
&c. of a plea of debt, and there are pledges of proſecuting (to 
wit) John Doe and Rich Roe, which ſaid bill follows in theſe 
words; fl. London, ſſ. Titus Weſtby complains of Thomas 
Skinner and John Catcher; late Sheriffs of London, being in 
cuſtody of the Marſhal of the Marſhalſea of the lady the Q. 
before the Q. herſelf, of a plea, that they render to him 440 1. 
of lawful money of England, which they owe to him and 
unjuſtly detain. For that, to wit, that whereas Tho. Smith, 
| Gent. Edw. Winter, Gent, and Anthony Bultard, Gent. by 
the names of Tho. Smith of Camden in the county of Glou- 
ceſter, Gent. Edw. Winter of Worthington in the county 
of Leiceſter, Gent. and Anthony Buſtard of Alderbury in 
| the county of Oxford, Gent. on the 20th day of January in 
the 29th year of the reign of the lady the now Queen at Weſtm. 
min the county of Middleſex, before Sir Chriſt. Wray, K nt. 
then Chief Juſtice of the ſaid lady the Q. aſſigned to hold pleas, 
before the ſaid Q. herſelf, by their certain writing obligatory, 
ſealed with their ſeals, had granted themſelves to be bounden, 
and did acknowledge themſelves to owe to the afore- 
ſaid Titus, by the name of Titus Weſtby, citizen and 
merchant taylor of London, in the ſum of 440 pounds, 
| to be paid to the ſaid Titus, or to his certain attorney, 
(on ſhewiny the ſaid writing) his heirs, or executors, in 
the Featt of the Annunciat, of the bleſſed Mary the Virgin 
2: then 
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Pleadings in WEsTz 's Caſe. Part. Ill 


then next following; and if they ſhould make default in the 


payment of the debt aforeſ. then the ſaid Tho. Smith, Edv. 


Winter, and Anthony Buſtard, willed and granted, that then 
there ſhould run upon the ſaid Tho. Edw. and Anthony, ang 


every of them, their heirs and executors, the penalty in the 
ſtatute ſtaple of debts for merchandiſes in the ſame bought t 
be recovered, ordained, and provided; and whereas alſo the 


ſaid Tho. Edw, and Anthony, the ſaid 4401. by them, in the 


form aforeſ. acknowledged in the feaſt aforeſ. to the aforeſaid 


Titus had not paid, nor any of them had paid; by which 
afterwards, that is to ſay, on the 11th day of April in the zh 


year of the reign of the ſaid lady the now Queen, one John 


Cholmley, Efq. then Clerk of the ſaid lady the now Queen, o 


the recognizances for debts to be recovered according to the 


form of the ſtat. in the like caſe provided, deputed, by his 


writing, ſealed with his ſeal, did certify the recognizance 


aforeſaid in the Chancery of the ſaid lady the now Q. at Welt 


minſter aforeſ. then being, at the requeſt of the ſaid Titus; 


and the ſaid Titus thereupon afterwards, that 3s to ſay, on the 
Ziſt day of Auguſt in the oth year ofthe rergn of the ſaid lady 
the now ©. aforeſ. ſued forth out of the ſaid Court of Chan- 
cery at Weſtm. aforeſ. then being, a certain writ of the faid 
lady the Q. to the then Sheriffs of London directed; by which 


writ reciting, becauſe the aforeſ. Tho. Smith, Edw. Winter, 
and Anthony Buftard, on the 20th day of Jan. in the 29h 
year of the reign of the faid lady the now Q. before Chriſtopher 


Wray, Knt. Chief Juftice of the ſaid lady the Q aſſigned to 
hold pleas before the faid Q herſelf, did acknowledge them- 
| ſelves, to owe to the aboveſaid Titus 4401. which to the fame 


Titus they ought to have paid in the Feaſt of the Annunciation 
of the bleſſed Mary the Virgin then next following, and the 
ſame day of iſſuing out of this writ had not paid, nor any of 


them then had paid, as was ſaid ; the ſaid lady the Q by the faid 
writ commanded the then Sheriffs of London, that the bodies 


of the faid Tho. Smith, Edw. Winter, and Anthony Buſtard, 
if they were laymen, fhould be taken, and in the priſon of 


the ſaid lady the now Q be ſafely kept, until the faid Tho, 


Weſtby ſhould be fully fatisfied of the debt aforeſaid; and all 


the lands and chattles of the faid Thomas, Edward, and An. 


thony, in the bailiwick of the ſaid Sheriffs, by the oath 0. 


honeſt and lawful men of their bailiwick, by whom the truth 


of the matter might be better known according to the true 


value thereof, they ſhould diligently extend and appri; 
and ſeize into the hands of the faid lady the Queen, that 


the ſame to the beforeſaid Titus, until to him of his debt 
aforefaid he ſhoul{ be fully ſatisfied, they ſhould make de- 


Hvery, according to the form of the ſtatute at Weſtminſter 


for the like debts to be recovered thereof made and provided; 
and how the Sheriffs afor@ſaid ſhould execute the ſame precep\ 


they ſhould make known to the ſaid lady the Queen i. 
her Chancery, in 15 days of St. Martin then next coming; 


where 


Patt III. Pleadings in WsTRr's Caſe; 


ſaid Titus Weſtby afterwards, and before the ſaid 15th day 
of St. Martin, that is to ſay, on the eighth day of September, 
in the 3oth-year of the reign of the ſaid lady the now Queen 
aforeſaid at London, that is to ſay, in the pariſh of Chriſt- 
Church, in the ward of Farringdon within, delivered, to the 
ſad Thomas Skinner and John Catcher, then being Sheriffs 
| of London, to be executed in form of law: and the ſaid T itus 
further ſaith, that the ſaid Anth. Buſtard, at the ſame time of the 
delivery of the ſaid writ to the ſaid Tho. Skinner and John 


a layman ; and that by virtue of the ſaid writ afterwards, and 
before the return thereof, that is to ſay, on the faid eighth day 
of September in the zoth year of the reign of the ſaid lady the 
now Queen aforeſaid, the aforeſaid 'Thomas Skinner and John 
aforeſaid Anthony Buſtard at London, 1n the pariſh and ward 


according to the exigency of the ſaid writ z and the ſaid An- 
thony being under the cuſtody of the faid Tho. Skinner and 


of October, in the Zoth year aforeſaid at London, in the 
pariſh and ward aforeſaid, from the cuſtody of the ſaid Tho- 
mas Skinner and John Catcher Sherifts, did ſuffer to go at 


not being ſatisfied ; by which an action hath accrued to the 
laid Titus, to demand and have of the faid Fhomas Skinner 


| bythe faid Anthony in form aforeſaid acknowledged; yet the 


queſted, &c. the aforeſaid 440 l. to the ſaid Titus have not 
yet rendered, but have hitherto denied to render the ſame 


laith, that he is injured, and hath damage to the value of 
401. and thereof he bringeth his ſuit, &c. And now at this 
ner and John Catcher had licence to imparl to the ſaid bill, 


the ſaid Tho- Skinner and John Catcher, by Chriſto. Ruſt their 


14 f to 


whereſoever ſhe ſhould then be, by their letters ſealed; and 
that they ſhould have there the ſaid writ ; which faid writ the 


Catcher, as before is ſaid, made, was a layman, and yet is 


Catcher then being Sheriffs of London, took and arreſted the 
aforeſaid, by virtue of the writ aforeſaid, and the ſaid Anthony 


in execution for the aforeſaid 4401. then and there had 


John Catcher, Sheriffs, in execution in the form aforeſaid, the 
ſaid Tho. Skinner and John Catcher Sheriffs, him the faid 
Anthony Buſtard afterwards, that is to fay, on the 20th day 


large, where he would, the ſaid Titus, of the aforeſaid 440 l. 


and John Catcher the aforeſaid 4401. for his debt aforeſaid, 


laid Thomas Skinner and John Catcher, although often re- 
unto him, and do yet deny ſo to do; whereupon the faid Titus 
day, that is to ſay, Monday next aſter eight days of St. Hilary 


in the ſelf lame term, until which day the ſaid Thomas Skin- 


and then to anſwer, &c. before the lady the Q, at Weſtm. 
come as well the ſaid Titus Weſtby, by his attorney aforel. as 


attorney; and the ſaid Tho. Skinner and John Catcher defend © 
the force and injury when, &c. and ſay, that they do not owe | 
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Pleadings in WEsTBV's Caſe, Part Ill 
to the aſoreſ. Titus the aforeſ. 4401. or any penny thereof, i 
manner and form as the ſaid Titus above againſt them hah 
declared ; and of this they put themſelves upon the country; 
and the ſaid Titus likewiſe, &c. Therefore let a jury come 
before the lady the Queen at Weſtminſter on Saturday nen 
after 15 Days of Eaſter z and who neither, &c. to recognize, 


Kc. becauſe as well, &c. The fame day is given to the par 


ties aforeſ. there, &c. Afterwards: the proceeding there 
was continued between the parties aforeſ. of the plea aforel 
by jurors between them being reſpited before the lady the G 


at Weſtm. until Monday next after three weeks of the Ho 
Trinity, then next following; unleſs the beloved and faith. 


ful of the ſaid lady the Queen John Popham, Knt. Chief ju 
tice of the ſaid lady the Queen aſſigned to hold pleas, in the 
court of the ſaid lady the Queen before the Queen herſelf, on 


© Saturday next after 15 days of the Holy Trinity, at Guijd. 


Hall London, by form of the ſtat. &c. ſhould firſt come, for 
default of jurors, &c. At which Monday next after three 


weeks of the Holy Trinity, before the lady the Queen x 


Weſtm. come the parties aforeſaid, by their attornies afore- 
ſaid ; and the aforef Chief Juſtice before whom, &c. ſent here 
his record before him had, in theſe words, that is to ſay, after. 
wards, at the day and place within contained, before John 
Popham, Kut. Chief Juſtice, within written, aſſociating to 
him Tho. Povey, by the form of the ſtatute, &c. came a 


well the within named Titus Weſtby, as the within written 
. Tho, Skinner and John Catcher, by their attornies within 
contained; and the jurors ſworn, whereof within mention 1s 


made, ſome of them came, and ſome of them did not come, 
as it appeareth in the panel; and ſome of the ſaid jurors now 


appeared, that is to ſay, John Sly; Tho. Worſhip, Arthur 
Parkins, Will. Tegoe, and John Wiggenton came, and were 


ſworn in the jury aforeſ. and becaule the reſt of the jurors 
of the ſaid jury did not appear; theref. others of the ſtanders by, 
choſen by the Sheriffs of London at the requeſt of the ſaid Titus 
Weſtby, and by the command of the Chief Juſtice aforeſaid 
were newly put, whoſe names are filed to the panel within 
written, according to the form. of the ſtatute in that cafe made 
and provided; which jurors fo newly put appeared, that is w 
fay, John Patſon, Geo, Clarke, Alex. Sharpe, Edw. Flory, 
Tho Chapman, Emanuel 'Trumbel, and Henry Field came, 
who being ſworn to ſay the truth of the matters within con- 
tained, with the other jurors, choſen, tried and ſworn, la 
upon their oath, that the within written Thomas Smith, Ed: 
ward Winter, and Anthony Buſtard, on the within writte® 
21ſt day of January in the 29th year within written, 4 


Weſtm. in the county of Middleſex within written, belore 


the within named Chriſtopher Wray, Knt. then Ch. Jul. 


tice of the lady the Queen aſſigned to hold pleas before the 


Queen herſelf, by their writing obligatory within 12 7 
| | Call 
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ſealed with their ſeals, granted themſelves to be bounden, and 
acknowledged that they did owe to the aforeſ. Titus the within 
written 4401. to be paid to the ſame Titus, or his certain 
attorn. (on ſhewing that writing) their heirs or executors, on 
| the within written feaſt of the Annunciation of the bleſſed 
| Mary the Virgin then next following; and if they ſhould make 

default in payment of the ſaid debt, that then the ſaid Tho. 


granted that then ſhould run upon them the ſaid Tho. Edw. 
and Anthony, and every of them, their heirs and executors, 
the penalty in the ſtat. of debts for merchandizes in the ſame 


and form as the ſaid Titus hkewiſe within againſt them hath 
declared; and that the ſaid ſtatute which the ſaid Tho. ſueth, 


day of April in the 3oth year of the reign of the ſaid lady the 


Eſq. then Clerk of the ſaid lady the now Queen of recogni- 
zances of debts to be recovered, according to the form of the 
Rat. in the like caſe provided, deputed, by his writing within 
written, ſealed with his ſeal, into the Chancery of the ſaid 
lady the Queen within written, it was certified in manner 
and form, as the faid Titus within likewiſe againſt the ſaid 
Thomas Skinner and John Catcher hath declared: and that 


written, the writ aforeſ. within ſpecified, of the ſaid lady the 


Edward Winter, and Anthony Buſtard, if they were laymen, 
ſhould be taken, and in the priſon of the ſaid lady the Q. be 


ſhould be fuliy ſatisfied ; and all the lands and chattles of the 
fad Tho, Edw. and Anthony, in the bailiwick of the ſaid 


bailiwick, by whom the truth of the matter might be better 
known, according to the true value thereof, they ſhould dili- 


aloreſ. they might be delivered according to the form of the 
and provided; and how the faid Sheriffs ſhould have executed 


lady the Q. in her Chancery, in 15 days of St. Martin then next 
lollow ing, wherefoever the ſhould then be, by their letters ſealed, 
and that theyſhould have thenthere that writ, W hich ſaid wiit, the 
i a laid 


— 


Smith, Edw. Winter, and Anthony Buſtard, willed and 


bought to be recovered, ordained, and provided, in manner 
FEdw. Winter, and Anthony Buſtard in form aforeſ. acknow- 
Jedged, afterwards, that is to ſay, on the within written 11th 


now Q. within written, by the within named John Chomley, 


thereupon the ſaid Titus afterwards, that is to ſay, on the 
within written giſt day of Auguſt in the 3oth year within 
written, ſued forth out of the ſaid Court of Chancery within 
now Q. to the Sheriffs of London directed; by which faid 
writ, the ſaid lady the now Q, then commanded the Sheriffs 
of London, that the bodies of the within named Tho. Smith, 


laſely kept, until the ſaid Tit. Weſtby of the debt aforeſaid 
Sheriffs, by the oath of honeſt and lawful men of the ſaid 


| gently extend and apprize, and into the hands of the faid 
lady the Q. they ſhouid cauſe to be ſeiſed, that the ſame to the 
aforeſaid Titus, until he ſhould be fully ſatisfied of the debt 
ſtat. at Weſtm. for the like debts to be recovered, thereof made 


the ſaid command, that they thould make known to the ſaid 
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Pleadings in WST BV's Caſe. Part Ill 


ald jurors ſay upon their oath aforeſaid, that the faid Tim 
Weſtby afterwards, that is to ſay, on the within written gh 


day of September, in the 3oth year aforeſ. at London aforef. 


that is to ſay, in the within written pariſh of Chriſt-Church in 
the ward of Farringdon within, delivered to the ſaid Thy. 
Skinner and John n then being Sheriffs of London, 
in form of law to be executed, in manner and form as the 
aforeſ. Titus within likewiſe againſt them hath declared: an 
further the jurors aforeſ. ſay upon their oath aforeſ. that the 

faid Anthony Buſtard then, that is to ſay; on the aforeſaid $h 
day of September, in the 3oth year aforeſ. was in the paol df 
the ſaid lady the Q. that now is of Newgate, under the eil. 
| tody of the ſaid Tho. Skinner and J. Catcher, then Sherify 
of London aforef. in execution at the ſuit of one Rob. Digh- 
ton, for a debt of 2401. and the ſaid Anthony Buſtard f 
being there in execution, the ſaid Thomas Skinner and John 
Catcher, then being Sheriffs of London within written, on 
the 8th day of September, in the 3oth year aforefaid, by vir 
tue of the writ aforeſaid, at London aforeſaid, took and ar- 
| reſted the within named Anthony Buſftard, in manner and 
form as the ſaid Titus within likewiſe againſt the faid I hom 
Skinner and John Catcher hath declared; and that the {aid 
Anthony Buſtard being ſo taken and arreſted, under the cu- 
tody of the ſaid Thomas Skinner and John Catcher, then 


Sheriffs of London aforeſaid, in form aforeſaid, the ſaid then 


Sheriffs of London, the ſaid Anthony Buſtard, in execution 
for the aforeſaid 440 l. then and there had, according to the 
command of the ſaid writ: and moreover, the jurors aforel, 
ſay upon their oath aforeſaid, that the ſaid Anthony Buſtard 
being ſo in cuſtody of the ſaid Thomas Skinner and John 
Catcher, for the aforeſaid 4401. and for the aforeſaid othe! 
debt of 2401. owing to the ſaid Robert Dighton, in om 
aforeſaid, the ſaid Thomas Skinner and John Catcher after 
wards, that is to ſay, on the within written 20th day of Octo- 
ber in the Zoth year aforeſaid, in the going out of their ofuce 
| aforeſaid, the ſaid Anthony Buſtard, by indenture delivered 
to Hugh Offeley and Richard Saltonſtall, in execution for the 

aforeſaid debt of the ſaid Robert Dighton, without any mel. 
tion of the ſaid execution of 4401. made to the atoreſaid 
Hugh Offeley and Richard Saltonſtall, or to either of then 
given or notified. And further, the ſaid jurors ſay upon thell 
oath aforeſaid, that then, that is to ſay, on the 20th day df 
Occober in the 30th year aforeſaid, the ſaid Thomas SKnne! 
and John Catcher from their office aforeſaid, were diſcharged. 
And further, the ſaid jurors ſay upon their oath aforetaid, 

that after the ſaid Thomas Skinner and John Co 
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part III. Pleadings in WtsTBY's Caſe; 


tom their office aforeſ. in form aforeſ. were diſcharged, that 
the aid Anth. Buſtard, without payment of any of the aforef, 
debts, in the cuſtody of the aforeſ. Hugh Offeley, and Rich. 
galtonſtall, in form aforeſ. being for the ſaid 2401. the ſaid 
Hugh Offeley and Rich. Saltonſtall, having none, nor either 
of them ever having any notice to them, or either of them 
given of the faid execution of the aforeſ. 4401. at London 
aſoreſ. ſuffered the ſaid A. Buſtard to go at large out of the 
aid priſon where he would: but whether upon the whole 


John Catcher ought to be charged for the aforeſ. debt of 4401. 
in law, or not, the jurors aforeſ. are 1 ignorant. And 
they pray the advice of the court of the ſaid lady the Q. before 


that the ſaid Tho. Skinner and John Catcher, ought to be 
charged for the ſaid 440 l. in law, upon the whole matter 
above found, the ſaid jurors ſay upon their oath aforeſ. that the ſaid 


within againſt them hath declared: and they do alſo aſſeſs the 


ſuit in this part expended, to 201]. and for his charges and 
coſts to 53s. and 4d. And if it ſhall ſeem to the court aforeſ. 
that the ſaid Tho. Skinner and John Catcher do not owe to 


have alledged, then, &c. And becauſe the court of the lady 


parties aforeſ. before the lady the Q. at Weſtm. until Tueſday 
next after 8 days of St. Michael, to hear their judgment there- 
of, &c. becauſe the court of the lady the Q. here thereof are 


ed by the writ of the lady the Ds of Common adjourn - 
ment, before the lady the Q. at 


St. Michael in one month; at which day the plaint aforeſ. 


morrow of All Souls then next following, at the ca 
ford in the county of Hertford. At which day, before the 


of the lady the Queen here, of giving their judgment of 
and upon the premiſes is not yet adviſed, further day is given 
to the parties aforeſaid, before the lady the Queen at the 

5 50 e N caſtle 


matter aforeſ. in form aforef. found, the ſaid Tho. Skinner and 
| the Q. herſelf being. And if it ſhall ſeem to the ſaid court, 


Tho. Skinner and John Catcher do owe to the ſaid Titus 
Weſtby the ſaid 4401. in manner and form as the ſaid Titus 


damages of the ſaid T itus Weſtby by occaſion of detaining of 
the ſaid debt, beſides his charges and coſts by him about his 


| the faid Titus Weſtby the ſaid 4401. in manner and form, as 
the faid Tho. Skinner and John Catcher within by pleading 


the Queen now here, of their judgment of and upon the pre- 
miſes to be given, are not yet adviſed; day is given to the 


not yet, &c. Before which day, the plaint aforeſ. was adjourn- 
eſtm. until from the day of 


was further adjourned by another writ of the ſaid lady the Q. 
ot Common adjournment, before the lady the 85 until the 
{tle of Hert- 


lady the Queen at the caſtle of Hertford, came the parties 
atoreſaid, by their attornies aforeſaid : and becauſe the court 
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Pleadings in Ws Tü v's Caſe. Part Il. 
caſtle of Hertford aforeſ. until Tueſday next after 8 days of d. 


Hil. to hear their judgment thereof, becauſe the court of the 
lady the Q. here thereof are not yet, &c. And fo from term 
to term until Thurſday next after 8 days of St. Hil. to her 


their judgment, &c. becauſe the court of the lady the Queen 
here, &c. At which day before the Q. at Weſtm. came the 
parties aforeſ. by their attornies aforeſ. upon which all and 
ſingular the premiſes being ſeen, and by the court of the lady 
the Q. here being fully underſtood, and mature deliberation 
thereof had, becauſe that it ſeems to the court of the faid Jady 
the now Q. here, that the ſaid Thomas Skinner and John 


Catcher ought to be charged for the ſaid 4401. It is conſider: 
ed, that the ſaid Titus Weſtby do recover againſt the aforeſ 


Tho. Skinner and John Catcher his debt aforeſaid and hi 
damages aforeſ. by the jurors aforeſ. in form aforeſ. aſſeſſed, 


and alſo 101. 138. and 4 d. for his charges and coſts aforeſaid, 


to the ſaid Titus, by the court of the ſaid lady the Q. bere, 


with his aſſent of increaſe adjudged, which damages in the 
whole do amount to 331. 6s. and 8 d. and the ſaid I. Skinner 


and John Catcher, in mercy, &c. Afterwards, that is to far, 
upon Monday the 1oth day of February, in the 37th year af 


the reign of the ſaid lady the now Q. the tranſcript of ther: 


cord, and proceedings between the parties aforeſaid, with al 


things touching the fame, by a certain writ of the lady the C 


of correcting errors, by the ſaid Thomas Skinner and [oh 
Catcher, in the premiſes, was brought to the Juſtices of the 
lady the Q. of the Common Bench, and the Barons of the 


Exchequer, of the lady the Q. in the chamber of the Ex 


chequer aforeſ. according to the form of a ſtat. made in the 


Parliament of the ſaid lady the Q. held at Weſtm. the 23d dh 


of Nov. in the 27th year of her reign, in the ſame court ef 
the faid lady the O. here before the Q. herſelf were tranſmit 


| ted, the aſoreſ. Tho. Skinner and John Catcher, in che cour 
of the Exchequer aforeſ. aſſigned divers matters for errors, i 


the record and proceedings aforeſ. for the revoking and annull- 


ing of the judgment aforeſ. to which the ſaid Titus, in ihe 

ſaid court appearing pleaded, that neither in the record, na 
in the proceedings aforeſ. for the revoking and annulling of the 
judgment aforeſ. in any thing was there error: and afterwards 
that is to ſay, on Monday the 20th day of Oct. in the 27th 
year of the reign of the ſaid now Q. the premiſes being {een 
and by the court of the ſaid lady the Q. there diligently ex 


mined and fully underſtood, as well in the record and proceed: 


_ ings aforeſaid as in the judgment upon“ the fame given, 


as in the cauſe aforeſaid for error by the ſaid Thoms 
and John above aſſigned and alledged, it ſeemed to tte 
court there that the record aforeſ. was in nothing vicio 
or detective. and that in the record aforeſaid, there is no oy 
En, | | . there 
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Pagr III. Pleadings in WesTBY's Caſe, 
theref, it was then and there conſidered in the fame court, that 


in all its force and effect, the ſaid cauſes for error there aſſign- 
ed in any thing notwithſtanding : and farther it was conſider- 


and John $0s. to the ſaid Titus, by his aſſent, by the faid 
court of the lady the Q. there adjudged, according to the form 


of judgment aforeſ. by colour of proſecuting the ſaid writ of 
error, &c. And thereupon the record aforeſ. as alſo the pro- 


the Barons of the Exchequer aforeſ. in the premiſes had, were 
ſent back before the Queen, whereſoever, &c. by the Juſtices 
and Barons aforeſ. according to the form of the tat. aforeſaid, 
Ke. And in the ſame court of the ſaid lady, now here before 
the Queen herſelf, they remain, &c. nerf 


the judgment aforeſ. ſhould be affirmed in all things, and ſtand- 
ed that the ſaid Titus ſhould recover againſt the ſaid Thomas 


of the ſtat. lately made and provided for his cofts and charges, 
| which he hath had by the reaſon of the delay of the execution 


ceedings thereon before the Juſtices of the Com. Bench and 


WESTBY's 


71 


5 Adjudged in the King's Bench, but the 


and the defendants, at the end of their year, delivered over 


body of the defendant then being in the gaol to the new 
Sheriffs, and therefore the eſcape did begin in their time, for 


1 | TS Cs Part III. 


WEST B Y's Caf. 


8 Michaelmas 39 and 40 Eliz. 


plea began Hil. 34 Eliz. Rot. 169. 


1 WESTBY brought an action of debt againſt Skin. 


ner and Catcher, late Sheriffs of London, for an eſcape; 
and the caſe was, one Buſtard was ſeverally in execution un- 
der the cuſtody of the defendants, then Sheriffs of London, 
as well at the ſuit of one Dighton,. as at the plaintiff's ſuit, 


the body of Buſtard, amongſt others, to the new Sheriffs by 
indenture, in which indenture the execution at the ſuit of 
Dighton was mentioned, but the execution at the ſuit of the 


plaintiff was omitted. and afterwards Buſtard (always being in 
gaol) in the time of the new Sheriffs, eſcaped. And if the 
_ defendants ſhould be charged with this eſcape was the queſ- 
tion, And it was ſtrongly objected on the defendants part, 


that they could not be charged. For they had delivered the 


which they ought to be charged, and not the old Sheriffs ; and 
for as much as the new Sheriffs had the party in their cuſtodies, 


they ought at their peril to take notice of all executions (being 


matters of record) againft him, and ought to keep him till all 


are ſatisfied. But it was adjudged that the defendants being 


1 Sid. 336. 
2 Leon. 54. 


Cro, Jac, 538, 


the old Sheriffs ſhould be charged ; and in this caſe four points 
were reſolved unanimouſly per totam curiam, 


1. That when the body of Buſtard was delivered to the 


new Sheriffs as in execution at the ſuit of Dighton only, be 


was thereby out of cuſtody of the old Sherifls ; and he could 


not be in the cuſtody of the new Sheriffs for the plaintiff's 


execution, becauſe he was not delivered to them, nor 
they charged with him for the plaintiff's execution; 


and 


part III. WEsrTBv's Caſe. = | 


and although he was within the walls of the priſon, yet it 
was an eſcape in law as to the plaintiff: for the plaintiff, in 
whom was no default, ought not to be without remedy in this 
caſe; but becauſe the default was in the defendants, in as 5 
much as they omitted the plaintiff's execution in (a) their in- (a) Cr. Jae. 588. 
denture, for this cauſe it is reaſon that they ſhould be charged: ae T46s 
and as to that which was aſked, when the eſcape began in this 
caſe? it was anſwered and reſolved, that eo inſlante, that the 
od Sheriffs delivered their priſoners to the new Sheriffs, they 
ceaſe to have the cuſtody of uw of them; and eo inſiante doth the 
eſcape begin as to the plaintiff, So, reader, you may obſerve, 
that the law doth adjudge one, who remains in priſon, to bo 
eſcape. See Plow. Comm. 37. Plat's caſe, the opinion of (b) (5) Plowd. 47.2. 
Chomley Chief Baron. 3 ad 9. 
2. It was reſolved, that the old Sheriffs ought to give notice. 
to the new Sheriffs of all the executions which are againſt any 
who are in their cuſtody; although the executions be of re- 
cord, yet the new Sheriffs ſnould not take notice of them at 
theit peril, but ſhould be charged only with ſuch whereof the 
old Sberiffs gave them notice: for it was obſerved, that in the 

general caſe of Sheriffs of England, when the King makes a | 

(c) new patent to another to be Sheriff, although the old Sheriff (c) Ct. El. 12. 
bad his office but durante bene placito, yet it appears by the re- 
giſter, that preſently after the patent a writ de comitatu com- 
mi, which is commonly called a writ of diſcharge, iflueth : 
the effect of which writ is, rex omnibus ad quos, &c. ſalutem < 
ſaaatis quod commiſimus dilecto nobis S. (who is now Sheriff) com? 
mſtr” N. cum pertinentiis cuſtodiend, quamdiu nobis placuerit, &c. 
In cujus rei, Ic. And then is another writ directed to the old 
Sheriff, and the effect thereof is, et mandatum eſt N. nuper vic 
com prædich quod eidem S. com. prœdict' cum pertinen', una cum 
rotults, brevibus, memorandis, & omnibus aliis officium illud tan- 
gent que in cuſtodia ſua exiſtunt, per indent” inde modo debit” con- 
friend liberet cuſtodiend in forma predit?, tile, &c. And all 
this appears in the Regiſter (d) 295. a. & b. by which appears (4) Cr. El. 366. 
the great care the law hath of executions, which are the fruit 9 Co. 98. a. 
of every ſuit, But it was reſolved, that till the priſoners are 
(2) delivered to the new Sheriffs, they remain in the cuſtody of (e) Cr. Jac. 588. 
the old Sheriffs, notwithſtanding the new letters patent, the 2 Bulſtr. 70, 75. 
writ of diſcharge, and the writ of delivery. And although it 
was ſaid by ſome in the caſe at bar, that if the old Sheriffs had 
given notice to the new Sheriffs by (/) parol of the plaintiff's 
execution, it had been ſuſſicient ; yet it appears by the (g) Re- ) Moor 689. 
giſter, that the new Sheriff may compel the old Sheriff to wake (g) Cr. El. 366. 
| lie delivery by indenture. Note; in London, the mayor and 

| | cOm- 
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366. Poph. 
Winch 108, 


14 Hardrefs 35. 


(e) Hardreſs 35. 


(d.) Antea 62. 


of the old Sheriffs. 
1 


Ca) Cr. El. 36 5. 
Fo 


(3) 1 Mod. Rep. 


Wrsrzx's Cafe, | Part Il 


commonalty have the office of Sheriffs of London and Mi. 


dleſex by charter, and two Sheriffs are yearly choſen: ſo thy 
it was agreed, that after their election, and before the delivey 
over of the priſoners to the new Sheriffs, they remain j 

It was reſolved, that if the Sheriff hath in his cuſog 
divers perſons in execution, and dies, and afterwards a ney 
Sheriff is made, he muſt take notice at his (a) peril of all the 
executions which are againſt any perſon which he finds in th 
gaol ; and that for neceſſity ; for there is no perſon to make de 
livery of them to him, or to give him notice: and there is yy 
miſchief to the Sheriff if he keep them well, until he han 
perfect notice of all the executions ; but if he might with in. 


punity ſuffer thoſe who are in execution to eſcape, great in- 


convenience would from thence enſue. _ | 
4. It was reſolved, if the Sheriff (5) dies, and before an. 
other is made, one who is in execution breaks the priſon and 


goes at liberty, it is no eſcape; for when the Sheriff dies, al 


the priſoners are in the (c) cuſtody of the law till a new Sberf 


be made; and therefore, although they were in the intern 


out of the walls of the priſon, yet the law hath the cuſtody of 


them, and keeps them in execution without any (4) freſh fui 


in what place ſoever they are, and they may be taken in exe. 


cution at any time after. For no eſcape can be in prejudice 


of the plaintiff, but when ſome perſon may be charged tor it, 


and the law deceives no man. 


” 1 


Pa 


part III. 


The Caſe of the Dean ind 


Chapter of Norkwicng. 


73 


Mich: 40 and 41 Eliz. in Chancery. 


"ING H. 8. by his letters patent bearing date 2 Mair, 
anno Regni ſui 30. Authoritate ſua regia, ac authori- 

tat. fua in terra ſupremi capitis erclefie Anglicanæ, qua tunc fun- 
gebatur, de gratia ſua ſpecial, Wc. cœnobium de priore & con- 
ventu eccleſie cathedra'is ſandtæ Trin. Nor wict in decanum & 
 capitulum eccleſie cathedralis ſanctæ Trin. Nortuici tranſpoſuit & 


2 And. 120, 165. 
4 Int" 2.507% 7-6 
1 Jones 166.167. 
1 Co. 126. a, 
Palm, 491. 
Treby's argu- 
ment in Quo 
warranto 8. 


mutavit, And by the ſaid letters patent the King diſcharged Winch 38. 


the prior and convent by their ſpecial and particular names, 
tam de habito ſus, quam de regula, (the ſaid priory being of the 


Ley 74, 


order of St. Bennet :) pſoſque decanum, præbendariot, & cano- 


nicos in eccleſia predict realiter poſuit & conſtituit, & conceſſit 
eijdem decano, prebendariis & canonicis ; quod ipſi & ſucceſſor es 


fut ſub nomine, & per nomen decani & capituli eccleſiæ cathedralis 


jante Trin. Norwict, fant de cætero imperpetuum unum corpus 


arporat in re & nomine; ac eoſdem decanum & capitul' perpetuis 
temporibus duratur* corporavit, Sc. Et ulterius conceffit quod 
idem decanus & capitulum, & ſucceſſores ſui omnia & ſingula do- 


mma, maneria, terras, & hœreditament quæcunque, Ic. que ad 


prædictum nuper priorem in jure eccleſiæ cathedralis prædict ſpectu- 
baut & pertinebant, habere, tenere, gauſlere & poſſidere ibi & ſucceſs 


fortbus ſuis imperpetuum, c. palſint & valeant, Sc. And ſurther 


g'anted, that they ſhould be the chapter of the Biſhop o 


Nor- 


wich, 


Dean and Chap: of Nonwicn's Caſe. Part III, 


wich, and his ſucceſſors. And on the fight of the foundz. 

tion, and divers other ancient inſtruments of the ſaid priory, 

it was a great queſtion who was founder, /c/. the King or 

Herbert, formerly Biſhop of Norwich. But it was admittel 

withollt any prejudice to any party, that Herbert was founder; 

and afterwards the ſaid dean and chapter by their deed en. 

rolled ſurrendered to King Ed. 6. in the ſecond year of his 

reign their church and all their poſſeſſions: and afterwards 

the King in the fame year incorporated them again, per nome! 

dlecani & capituli eccleſiæ cathedralis ſanctæ & individuæ Trinitat 

Norwiti, ex findatione regis Edw. 6. And afterwards the King 

in the ſame year regranted their church and all their poſſeſſions 

(except certain manors, &c ) to them by the name of Dean 

and Chapter, eccleſie cathedralis ſanctæ & individuæ T rinitat 
NMortvici, (omitting theſe words, ex fundatione Regis Edib. 6 

and to their ſucceſſors. And one William Downing and 

other needy and indigent perſons, who endeavoured to repair 

their poor declining eſtates by the diſſolution of the ſaid catbe. 

dral church, and of all the poſſeſſions of the ſaid dean and 

chapter, did pretend that the ſaid cathedral church and all the 

ſaid poſſeſſions were concealed from the Queen: and that they 

See Arthur Le- were (in the Queen's great deceit under general and obſcure 
gars Caſe. 10 words) paſſed by letters patent of concealment. And they 
Co. 209, 4c. did pretend that theſe poſſeſſions were concealed for two cauſes 
Firſt, That the faid tranſlation was void, and then the ol 
corporation of prior and covent remained till the death of all 

the monks (which happened cor' anno 18 EL) And that by 

the death of all the monks, the ſaid poffeſſions came to the 

Queen by the ſtat. of 31 H. 8 of Monaſteries. 1 

Secondly, Admitting that the tranſlation was good, yet h 

5 be ſaid ſurrender made to King Edw. 6. the King was ſeiled 
= And. 120,727, of all their poſſeſſions, and the fe- grant aforeſ. was void: for 
. ng dg Tg the ſaid miſnomer of the corporation of the dean and chapter, 
170. Palm. 492, ſcil. by reaſon of the omitting the ſaid words (ex fundatint 


499, 495, 503. Regis Edw. G.) And this great caſe concerning a cathedril 
I, Car. 170. | 


Poſtea 75. a. : my 0 
2, 3 teteſt mediately and immediately of a great number of the far- 


mers and leſſces, was by the command of the Q. (who was vel 
greatly offended that ſhe was ſo deceived, and eſpecially con- 
cerning a cathedral church, which was of the erection of he 
moſt happy father) ſhe herſelfalſo much favouring the ſaid cathe- 
dra} church, referred it to Sir Tho. Egerton, Keep. of the Gret 
Seal, Popham and Anderſon Ch. Juſtices, and Periam Chit 
Baron. And now Mich. 40 & 41 El. at the L. Keeper of ti 
G. Seal's houſe, called York-houſe, before them this cate 8 
e | Ro ol 
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; church and all the poſſeſſions thereof, and concerning the in- 
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tranſlation, the ſaid tranſlation was void. And to prove that 


and where the prior and covent was the chapter of the Biſhop, 


their habit, the advowſon did remain as it was before; and ) So. Lit, 


part III. Dean and Chap. of N onwien's Caſe. 2-7" 


argued by the couſel of the ſaid concealers : and the effect of 
their objections and arguments here follow. k a 

Firſt, They did admit that the ſaid priory was of the foun- 
dation of Herbert formerly Biſhop of Norwich; and then they 


ſaid, that for as much as the founder was not party to the ſaid 


the founder of a priory hath ſuch intereſt that he ought to join, 
divers books were cited; that is to ſay, 39 H. 6. 14. 50 Ed. 
3. 27. a. 11 Ed. 3. Quare impedit 157. 22 H. 6. 25. b. 9 H. 
6. 33. 24 Ed; 3. 77. b. 30 Ed. 3. 21. b. 6 E. 3. 34. A 
Quare impedit brought by the founder of a priory. But as to 
this point, it was anſwered by Coke, Attorney General, that 
firſt, if the King was founder, as he affirmed on the fight of 
the foundation and other records he was, notwithſtanding the 
admittance in (g) 3 H. 7. then the caſe is without queſtion. 6%); H. . g b. 
But admitting that the Biſhop was founder, yet the tranſlation Br. Return de 
was good; for it appears by the old books, that the“ Pope Brief 116. 
might have diſcharged a monk, or other dead perſon in law * e 
of his profeſſion, as appears in (J) 3 H. 6. 23. by Martin, 26 (% 3 H. 6. 24. a. 
H. 6. (e) Nonability, (4) 14 H. 8. 16. b. &c. And by con- 55 
ſequence by che ſtat. of 25 H. 8. cap. 21. King H. 8. might enables be; 
do it; and accordingly he hath diſcharged the ſaid prior and 1 Oo. 24. a. 
monks of their order and profeſſion, and tranſlated tbem into (4/:4 H. 8. 17. a, 
dean and chapter by the ſaid letters patent, and ſo none of 
the ſaid books, which were cited by the adverſe party, can be 
applied to this caſe. Alſo there is not any prejudice to the 
founder, for he remains founder notwithſtanding this tranfla- 
tion; and nothing is altered but only the order and profeſſion ; 
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now the dean and chapter ſupply it; and this priory was eligi- 
ble and not preſentable, as it was agreed on both fides: and 
that this tranſlation was good, the caſe of 11 Eliz. Dyer 280. 
le) Corbet's caſe proves it; where the caſe was of the tranſlat. /) Palm. 494, 
of this ſame deanery ; and by the judgm. of the parliament in 495: Dyer 280. 
33H. 8. cap. 29. it appears, that ſuch (/) tranſlations made by 54 Co. 85 K 
King H. 8. from prior and covent into dean and chapter were 1 Sand. 344. 
good. Further it appears {g) 17 E. 3. 40. & 10 E. 3. 1. a. Fs _ No” 
that all chapters were monks, and notwithſtanding the (Y) Yr 5 55 bk 
tranſlat. of them info prebendaries or canons, and change of per Parn, 
tor ſuch tranſlations, ſee 36 (39) H. 6. 13. 38 Af. 22. 49 Wan 
Aſſ. 8. 49 E. 3. 14. 20 E. 3. Nonability 9. 22 R 2. Breve 
936. 14 H. 4. 10. 7 E. 4. 32. But admitting this tranſlation 
were imperfect or void for this or any other cauſe, yet it is | 
made good by the ſtat. of (1) 35 El. c. 3. in which the pream- (7) 11 Co. «1, a. 
ble which declares the miſchiefs, and the parts of the purview 2 And. 121. 
and body of the act are to be confidered. It appears by the 
preamble, that divers doubts and ambiguities had been moved 
concerning two things. N . 

1 . I. Touch- 


T * £ . 
LA — ———— Ig: 4 1 2 
WY 7 "IJ = why 2 4 4 * 


r 
a7 rr 


* 2 K — 
— Con is... te eds eds G56 —— 6” BE VL Av; aur — Ren 2 . 


* 3 — _ — — _— — 2 — - 4 —— 2 a 
2 KL — 8 — — * 8 * * — — 2 : 8 5 
* —— ik Y — — — — — a » — —. — — — — = — — — — — — — — — — — — — — — _ — _ — 

1 3 — C4 = 7 7 — 5 — 8 5 r > 2 ROE — > N 2 2 5 ; — - = >". 2 * 8 — — = 
TS . ß ß ö J.. nn Te on ep on Eee —— TERS OE i == 

by 7 ber n 18 ER as . So, To ne Gat. Yn FT: 's c Mn ty 2 5 " n 2 4 FA IC — Eg x4 2 * Id me SSR noni 25 8 — 2 2 

* + 8 2 x . - 5 - 8 8 . N | — r 2 REES ——.— 8 F 2 5 OE 8 53 A — 
a ee = SE Wan £ . — Oh © DD lauh end Lat hairs Sb gh ner „ 0 eels a rc, AR fe ts - . « f 


1 
' 
ol 
nf 
l N. 
WH 
i 
Ku. 
U 
Wy 
ba 6 


* 2 * rap 


F 
I 
a8 
TH 
bf 
$ 
| 
| 
1 
bf 
| 
1 
ö 
Ps 


! 
7 
h 
i 
2 
© 
* 
K*. 
; 
4,5 
* 
. 
715 


Os. Lit. 250. 


4 Co. 31. a. 


Dean and Chap. of Nox wicn's Caſe. Part III. 


1. Touching ſurrenders, grants and conveyances made tg 


| King Hen. 8 by abbots, priors and other religious and eecle. 


ſiaſtical perfons, after the 4th day of Feb. 27 H. 8. 

2. Touching the validity of erections of ſuch deans and 
chapters, and colleges, which were erected, ordained, made 
or founded, by H. 8 aſter the ſaid 4th day of Feb. to explain 
and remove which doubts, two remedies were provided by the 
faid ack, firſt, to ſettle and eſtabliſh all the poſſeſſions of ſuch 
religious perſons in the King. Secondly, To perfect and 
eſtabliſh the deans and chapters and colleges, erected, founded, 


incorporated or endowed by K H. 8. as is aforeſaid. And this 


caſe is within the latter clauſe ; for firſt, when the King created 
them into dean and chapter, v:z. from regular to ſecular, here 
is a dean and chapter newly erected and created by the King: 


alſo it is within this word“ incorporate :” for without quel. 


tion, the King by his ſaid letters patent hath incorporated 


them per nomen decani & capituli, Sc. And in two places of 


the ſaid foundation the King uſes the word of the ſaid act, vis. 
(corporamus} ; and it is to be well obſerved, how beneficially 
and learnedly the ſtatute of 35 Eliz. is indited, for the remedy 
of the ſaid doubts and ambiguities. For the act doth not make 
all erections, foundations, &c. made by King H. 8. &c. good, 
&c. for then it might have been objected, that there was not 
any erection, foundation, &c. in law, et quod contra legem 


fatturp eff, pro infects habetur : And yet ſuch objection (if the 


act had been ſo penned) had been material: but in our caſe 
to take away all objections, the words of the act are, „Al 
„letters patents made, &c. for the erection, foundation, in- 
« corporation or endowment of any dean and chapter, or col. 
lege, were and ſhall be reputed, taken and adjudged to 
& have been good, perfect, and effectual in law, for a'l things 
« therein contained, according to the true intent and mean- 
« ing of the ſame : any thing, matter, or cauſe to the con- 
<< trary thereof in any wiſe notwithſtanding.” 

And without queſtion the faid letters patent of 30 H. 8. 


were made ** for the erection and incorporation of the dean 
and chapt.“ And the ſaid letters pat. are by the act adjudged 


to be good © for all things therein contained; “ and in them is 
contained not only their incorporation into a dean and chapter, 
but alſo a grant to them and their ſucceffors, that they ſhall 
enjoy and have all lordſhips, manors, lands, &c. as appeats 


5 by the charter before: ſo that the incorporation, and all that 


is contained in the ſaid letters patent is adjudged good: and 
it is alſo adjudged by parliament that they ſhall enjoy all 1 
e ane „% On i = on 
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Part III. Dean and Chap. of Nonvwrie's Caſe. | 


lordſhips, manors, lands, &c. which were parcel of the poſ- 
ſeſſions of the priory aforeſaid ; and there is no ſaying but 
only for rights, &c. beſore the 4th day of Feb anno 27 H. 8. 
So it is manifeſt that this act of 35 Eliz. being an act of ex- 
planation (which always is beneficially to be interpreted) ad- 


© MY 


1 Blick, Com. 


ch. 11. fol. 382 · 


judges the corporation good, and eſtabliſhes their poſſeſſions 


in them againſt all titles which might acerue to the King or 


any other after the 4th day of Feb. anno 27 H. 8. And there - 


fore all thofe, who pretend to any title by any letters patent 
of concealment, are for ever barred of ali pretences and claims 
which they can make to any of theſe poſſeſſions. | 


Secondly, it was objeCted, that although the tranſſation was 


good, yet the ſaid dean and chapter had not any eſtate or right 
in the ſaid poſſeſſions ; for by their ſurrender to K. Ed. 6. of 
their ſaid church, and all their manors, lands, and poſſeſſions, 


the King was ſeifed of them in fee; then the King newly in- 


corporated them, per nomen detani & capituli eccleſiæ cathedralis 


ſanctæ & individu Trintat' Norwicenſ. ex fundutione Regis Ed. 


6. And afterwards the ſaid King te granted their poſſeſſions to 


them by the name of dean and chapter ſanctæ & indiui duæ 


Trinitꝰ Norwici, omitting theſe words (a) ex fundatione Regis 
Edw. 6. which grant was void, as it was objected, by reaſon 
of the miſnoſmer of the corporation, in as much as the name 
of the founder, being a material part of the name of the cor- 
poration, was omitted. = | 

To which it was anſwered by the Attorney General, that 
the faid dean and chapter had good eſtate and right in the faid 
poſſeſſion ſor divers cauſes. | „ 

1. Although they had (/ ſurrendered their church and poſ- 
ſeſhons, yet their corporation continued, and they remained 
the chapter of the Biſhop; for although there cannot be a 
warden of a chapel, if the chapel and all the poſſeſſions be 
aliened, as ſeems by (4) 15 Aff. 8. becauſe he cannot be 
warden of nothing, yet that is not like, nor ean be applied to 
the caſe now in queſtion. And for the better apprehending 
thereof, it was ſaid, that inaſmuch as it was impoſſible that 
the church of God ſhould continue without ſects and hereſies, 


it was in chriſtian policy thought and re-thought neceſſary, 


that every Biſhop ſhould be (e) aſſiſted with a council, fil. 
with a chapter, and that for two reaſons : 3 
1. To conſult with them in matters of difficulty, and to 
alaſt him in deciding of controverſies concerning religion, to 
which purpoſe every Biſhop habet cathedram. 5 
2. To conſent to every grant, &c. which the Biſhop 


ſhou!d make to bind his ſucceſſor. For it was not rea- 


lonable to impoſe ſo great a charge, or to repoſe ſuch con- 
uence in any ſingle perſon, or to give power to one perſon, 
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(a) Hob. 124, 
Cr, Car. 190, 
Antea 73. b. 


2 Abd. 120, 1271, 


1 Jones 166, 167, 


170. Palm, gz, 


494. 49 5,5 583. 
Poſtea 76. a. 


(3) Davis 1. b. 
1 {ones 168. 
2 Roll's Rep, 


453. Pam. 492. 
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(a) ro Co. 28. b. 
Palm. 495. 
Cr. El. 79. 


(>) Dv. 67, pl. 
30. Cr. El. 79. 


remains, they being his chapter and council, they may well 


(e Palm. gon, 
$02, 493, 494. 


| dV. 1. b. 


B. N. C. 170. 


Dean and Chap. of Noxwien's Caſe, Part III. 


only to prejudice his ſucceſſor. And therefore it appears in 
25 Al. 8. 17 E. 3. 40. 10 E. 3. 10. 50 E. 3. 16. that at the 
lirſt all the poſſeſſions were to the (a) Biſhop, afterwards 
certain portion was aſſigned to the chapter; ergo, the chapter 
was before they had any poſſeſſions. And of common right 
the Briſhop is (Y) patron of all the prebendaries, becauſe their 
poſſeſſions are derived from him; c: præbenda dicitur a præbendl, 


guia preberet auxilium epiſcoto ; ſo that although the dean and 


chapter depart with their poſſeſſions, yet, for neceſlity, the 
corporation doth remain as well to aſſiſt the Biſhop in his 
office, as to give their aſſent to the eſtates, &c. which he ſhall 
make, &c. of his temporalties ; and fo long as the biſhoprick 


remain, although they have not any poſſeffions, and ſhall be 
now as they were at the firſt, without any poſſeſſions ; and 
eſpecially when the biſhoprick may conſiſt wholly of ſpiritu- 
ality, as Stouf faith in 10 E. 3. 1. b. in the caſe of the Biſhop 
of Norwich, and 25 Aff. 8. by Fiſher. And in 17 E. 3. 59, 


the prior and Friers Carmelites had not any place nor poſlel- 


ſions : and Br. tit. (e) Corporation 78. anne 32 H. 8. Fitz. 
held, that if an abbot or prior and convent fold all their poſ- 
ſeſnons, yet the corporation remained, which, without quel- 
tion, is good law, if they were the chapter to a Biſhop. And 


in 15 Af. 8. it is held that if the body of a piebend be a 
manor, and no more, and the manor be recovered from him 


(d) 1 Jones 168. 
| Paim 49 1. 501, 
502. 2 Rolic's 

Rep. 453+ 


by title paramount, yet his corporation doth remain; for he 


hath /lallum in (d) choro, & vocem in capitulo, and he is a pre- 
bendary, although he have not poſſeſſions; which is all one 
with our caſe, for all the chapter are prebendaries, 

Alſo the attorney ſaid, that it appeared in this very caſe; 


that aſter the dean and chapter had granted and ſurrendered 


their church and poſſeſſions to King E. 6. the King by bis 
letters patent incorporated them per nomen decani & capitui 


 ecileſie rathedralis ſanctæ & individuæ Trinitatis Norwicenſ. u 


jſundatione Regis E. 6. And three days after, the King by 


other letters patent granted their church end poſſeſſions as 1s 
_ aforeſaid ; by which and many other like foundations it ap- 


(e) Dyer 273. 
pl. 35, 36, &c. 
2 Keb. 167. 

2 Rol le's Rep. 
103. Dav 46. b. 
| 3: a, Styl. 18 1. 

reby's argu- 
ment in Quo 
warranto 10. 


(f) 5 Co. 14. b. , 


Caudry's Caſe, 
Co. Lit. 134. a. 
Dayis 81. a, 


pears, that there may be a dean and chapter without a church 
or any poſſeſſions; and if the law ſhould not be ſo, many great 
inconveniencies would enſue. And in 10 Eliz. Dyer (e) 273 


although the dean and chapter of Weils, by expreſs words, 


granted and ſurrendered diacenatum de Wells, &c. yet it was 
not thought ſure till the grant and ſurrender was eſtabliſhed 
and confirmed by act of parliament 
the Kings of England, and therefore in ancient time they 
were donative, and given by the Kings, as appears in 17 E. 3 


, | | | 40. 


And although all biſhopricks were of the (f) foundation of 


PI" a. 1 — e ng 


part III. Dean and Chap. of Nox wick's Caſe. 


40. and by the ſtatute of 25 E. 3. (a) de proviſoribus, yet 
afterwards (as it appears by the faid book and the ſaid (5) act) 
the biſhopricks became, by the grants of the Kings, (e) eli— 
gible by their chapters: and thereſore, if by the ſurrender of 
the dean and chapter, their corporation ſhould be diſſolved, 
it would introduce three inconveniencies; 1. To the Biſhop 


76 


(a) 1 Jenes 100 


6 Co. 17. 5. 
Caudrey s Caſe, 
(b)2g H. 8. c. 
22. Co. Lit. 


134+ a. 


concerning his aſſiſtance in his epiſcopal function: 2. To the 


Biſhop and others, touching the confirmation of his grants : 
To all the church in general; for how ſhall the Biſhop be 
Choſen in ſuch caſe ? and therefore ro ſhun ſuch and many 
other inconveniencies, it was concluded that the corporation 
made by King H. 8. did remain, and ſo the grant made to 

them by ſuch name was good. ide (c) F. N. B. 195. that 
the Biſhop and chapter are but one body, although their poſ- 
ſeſſions be ſeveral. But to make this caſe clear, the Attorney 


cc Fitz. N. B. 
194, 195. L. 


moved, that admitting the corporation newly made by King 


E. b. was good, and that their old corporation was ſurren- 
dered, and that the ſaid words which were omitted, /ci/ (d) 


ex fundatione Regis E. b. were material, and not words of or- 


nament only ; yet the King's grant to them was good ; not- 
withſtanding this miſnoſmer, by the ſtatute of 1 E. 6. cap. 8. 
of Confirmations ; which ſtatute recites, that where King E. 
6. had made divers grants, **as well to bodies politick and 
corporate, as to divers and ſundry of his loving and obedi- 
«© ent ſubjects, &c. in avoiding of which ſundry and man 

„ ambiguities, &c. have or might be moved, &c. for lack of 
true naming of the ſame bodies, politick or corporate ;” it 


(d ) Antea 73. b. 


75. a. Hob. 124. 
Cr. Car. 170. 


1 Jon. 166, 167, | 


170. Paim. 492, 
494, 495, 503. 
2 And. 120, 121, 
165, 166, 167. 


is enacted, that all ſuch grants made, or during his life to be 


made, ſhall be good, notwithſtanding any of the cauſes above- 
mentioned : * ſo that the lack of the true naming of the ſame 
« corporation,” viz. to which the King had made, or after 


ſhould make any grant, is remedied by the expreſs words of 


the ſaid act. 


And after theſe arguments, on conference between the 


Lord Keeper of the Great Seal, and the ſaid Juſtices, and after 


great conſideration had by them of the ſaid points, it was 
unanimouſly agreed and reſoi'ved by them, that if any imper- 
tection were in the ſaid tranſlation, that the ſaid act of 35 Eliz. 
had made it without queſtion good. And ſo it was reſolved, 
as to this point, in this very caſe of the dean and chapter of 
Norwich, Mich. 35 & 36 Eliz. at St. Alban's, by all the 
Judges of England. „„ „ 


2. If the corporation of the dean and chapter made by K. 


2 And. 121. | 


H. 8. was gone by the ſaid ſurrender made to K. Ed 6. And 


it the miſnoſmer was material, and not an additional orna- 


ment; yet it was unanimouſly reſolved and agreed, that the 


laid act of cor fir mation of 1 E. 6. had made it good, notwith- 
ſtanding the ſaid miſnoſmer: and on theſe two points they 
reſolved without any queſtion. „„ 
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3. It was held by the Lord Keeper of the Great Seal and 
the Juſtices, that the old corporation of dean and chapter did 


(a) Pollexfen's remain, notwithſtanding the ſaid ſurrender (a) of their church 


argument in Quo 
warranto og, And of all their poſſeſſions. 


Dav. 1. b. An- Note, reader, the great aſſurance and eſtabliſhment which 
tea75.% js made by the good and ſtrong act of parliament of the (aid 
8 moſt illuſtrious and moſt noble Queen Elizabeth, in the faid 
Treby's ang 35th year of her reign, not only of all foundations of cathedral 
ment in Quo > AST Fi and colleges in any manner founded or tranſlated, or 
. warrants 10. mentioned to be founded ot tranſlated by King H. 8, but a0 
to all ſubjects who have any eſtate or intereſt in any of the 

poſſeſſions of any abbot, prior, or any other ſuch religious per- 

_ ſons, notwithſtanding they made not any ſurrender to King 

H. 8. or that their ſurrender was inſufficient; or that the 

record thereof be now imbezzled or loſt; and notwithſtanding 

divers other ſuch like defects; all which are remedied by the 

ſaid moſt excellent act of parliament, the fatal plea to all con- 

cealments as to theſe poſſeſſions. And although theſe reſolu- 

tions properly concern the meridian of the cathedral church 

of Norwich; yet they will very well ſerve as well for many 

other cathedral churches, as for divers colleges 1 in dhe univet. 

| fities of Saen and Oxford. 
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5 15 

In the C ancery. * 

uy 

9% i 137 

5 


N a caſe depending in Chancery, between Rich. Fermor, Carth. 102. 
T's, plaintiff, and Tho. Smith defendant, on the hearing #15 „6. 
the cauſe before Sir Tho. Egerton, Knt. Lord Keeper of the Jenk. 9 
Great Seal, the caſe was ſuch: Rich. Fermor the plaintiff be- Cary's Rep. 20. 
ing ſeiſed of the manor of Somerton in fee, by indenture 6 1 J 3 
Junii 20 Eliza. demiſed a meſſuage, parcel of the ſame manor, 1 But, — 
to Tho. Smith, the defendant, for 21 years, rendering the Winch 116, 
yearly rent of 31. during the term, by ce of which the de- 4 e . 
fendant entered and was thereof poſſeſſed: he was alſo poſſeſ- 9 Co. 105 * 
ſed of divers other parcels of the faid manor at the will of the Reym. 149. 
plaintiff, rendering 208. per ann, and held divers other parcels 1 Jones 31. 
of the ſaid manor by copy of court-roll according ko the cuſ- 
tom of the ſaid manor, rendering 308. rent per ann. all which 
lay in Somerton ; and the ſaid Tho. Smith was ſeiſed in his 
demeſne as of fee of divers lands in the ſame town we JE 5 
were his proper inheritance. And afterwards by his deed 15 Hug e. 
Octob. 25 iz. demiſed the ſaid houſe and all Ne ſaid Tand 5 e e 


which he held for years, at will, and by copy to one Chappel Z/< 7”; 
for his life, Paſch. 35 Eliz. Smith levied a fine with proclama-” 

tions of as many meſſuages and lands, as comprehended Covin. 
as well all the lands which he held for years, at will, and 

by copy, as his own inheritance, by covin and practice, 

to bar the plaintiff of his inheritance; the proclamations 

and five years paſſed, Smith at all times, before and after 

the fine, continued in poſſeſſion, and paid the ſaid ſeveral 
rents to the plaintiff, Chappel died, the 21 years einn, 

| | | n ' 3 
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FERM OR's Caſe. 
and now Smith claimed the inheritance of the land which he 


held by leaſe, at will, and by copy, and would have barred 


the plaintiff by force of the ſaid fine with the proctamationg, 


and five years paſt. And the Lord Keeper of the Great Seil 


thinking and conſidering of the great miſchiefs which mip! 


enſue by ſuch practices, and on the other fide conſidering that 


fines with proclamations are the general affurances of the 
realm, referred this cafe (being a thing of great importance 
and conſequence) to the conſideration of the two Chief Jultics 


Popham and Anderſon ; and after conference between them 
they thought it neceſſary thai all the Juſtices of England and 
Barons of the Exchequer ſhould be aſſembled for the reſolution 


the caſe was debated among them. And at length it was re. 


(a) 2 And. 176. 
Jenk. Cent.2 53, 
x. jonte 3g. 
Winch, 116. 
9 Co. 105. b. 
1 Jones 317. 
(+) 3 Co. 86. 
87 a. b. 88. a. 
b. 89. a. 90. a. b. 
Ol, a. I And, 
170. 2 And. 
176. Co. Lit. 
262. a. 9 Co. 
105. b. 13 Co. 
20. Sav. 85, 88, 
106, 107. 


b. 


of this great caſe. And accordingly in this ſame term, all 
the Judges of England and the Barons of the Exchequer met 
at Serjeants Inn in Fleet-ſtreet, at two ſeveral days, where 


ſolved, by the two Chief Juſtices, Popham and Andetfor, and 
by Gawdy and Walmeſly, and all the other Juſtices of Eng- 
land and Barons of the Exchequer, (except two) that the plain- 
tiff was not (a) barred by the ſaid fine with proclamations, and 
that for four reaſons: _ VVV | 
1. The makers of the act of (5) 4 H. 7. cap. 24. did never 
intend that ſuch fine levied by fraud and practice of leflee for 


years, tenant at will, or tenant 7 


pretend no title to the inheritance, but intend the diſinheriſon 


of their leſſors or lords, ſhould bar them of their inheritance, 


and that appears by the preamble of the act of 4 H. 7. where 
it is ſaid, “ that fines ought to be of greateſt ſtrength to avoid 


« ſtrifes and debates, &c.“ But when leſſee for years, or at 


will, or tenant by copy of court-rol!, makes a feoffment by 
aſſent and covin, that a fine ſhall be levied, this is not to avoid 
ſtrife and debate, but by aſſent and covin to begin ſtrife and 


debate where none was; and therefore the act doth not extend 


Carth. al 5. 


5 Co. 124. 8 - 


to eſtabliſh ſuch eſtate made and 
practice. &< . N 2 | 
2. It was never the intent of the makers of the act, that 
thoſe, who could not levy a fine, ſhould by making of an 


created by ſuch fraud and 


_ eſtate by wrong and fraud be enabled by force of the ſaid a(t 


of 4 H. 7. to bar thoſe who had right by levying of a fine: for 
if they themſelves without ſuch fraudulent eſtate could not 
levy a fine to bar them who had the freehold and inheritance, 


certainly the makers of the act did not intend that by making 


of an eſtate by fraud and practice they ſhould have power to 
bar them; and ſuch fraudulent eſtate is as no eſtate in the 
Judgment of the law. RE F 
3. As it is ſaid in Delamer's caſe, Plowd. Com, 352. b. 
if any doubt be conceived on the words or meaning 0 
| | | an 


Part Ill. 


copy of court roll, who | 


m=_. Co 27  r=— my 
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Part III. 


to the reaſon of the common law ; but the common law dot 
{ abhor (4) fraud and covin, that all acts as well judicial as 
a3 others, and which of themſelves are juſt and lawſul, yet 


being mixt with fraud and deceit, are in judgment of law 


wrongful and unlawful : quod alias bonum & juſtum eft, ſi per 
vim del fraudem petatur, malum WV injuſlum efficitur + and thete- 
fore if a woman hath title of dower, which 1s one of the things 
ſavoured in law, and by (c) covin between her and another, 
cauſes a ranger to diſſeiſe the tenant of the land, to the in- 
tent that ſhe may bring a writ of dower againſt him, which is 
done accordingly, and the woman recovers againſt him on a 


vo and good title, yet the whole 1s void, and of no force to 


ind the terre-tenant; a fortzor1 in the principal caſe when the 


Icſee for years makes a ſeoffment by covin, which amounts to 
a wrong and diſſeiſin, a fine levied by him who is (4) parti- 
eps criminis, and who had not, nor pretended. to have an 
right to the land, ſhall not be a bar to the leſſor. And that re- 
covery in dower, or any other real action, upon a good title 
againſt the tenant who comes to the land by wrong and covin, 
are void and of no force, appears by 41 Aſſ. 28. 44 E. 3. 46. 


2. 25 Aſſ. 1. 22 Aſſ. 02. 11 E. 4. 2. a. 15 E. 4. 4. b. 7 Hl. 
J. 11. b. 18 H. 8. 5. a. 12 Eliz. Dyer (f) 295. For although 
0 right be Jawful, and he hath purſued his recovery by judg- 
ment in the King's court, yet his covin makes all that unlaw- 
ful and wrongful, and yet recoveries, and eſpecially on a good 
title, are much favoured in law : alſo the right and inheritance 
of feme coverts and infants, are much favoured in law ; and 
et if a feme covert, or an infant be of (g) covin and conſent, 
that the diſcontinuee ſhall be diffeiſed, and that the diſſeiſor 
hall enfeoff them; and all this is done accordingly, they are 
not remitted, as appears by Littleton, chap. Remitter 151. 
& 19H. 8. 12 b. And there it is held by fix Juſtices, that in 
ſuch cafe, if the (5) diſſeiſor enters by covin to the intent to 
enfeoff the infant, although the infant be not of covin, &c. 
yet he ſhall not be remitted,' becauſe he who is in by him who 


an act of parliament, it is good to (a) conſtrue it according 


78 
(a) Poſtea fo, 
8 1 


2) Poſtea fo. 
82. a. fo 


(e) Co. Lit. 4 52. | 


5 Co. 30. b. 
it E 424 


1 Sid. 21, 6 Co. 


58. a. 8 Co. 
132. b. 15 E. 4. 
4. b. Co. Lit. 
357. b. Br. 
Dower 15. 44. 
E. 3. 46. a. Br. 


Colluſion 20. 
Y Lane 44 Fitz. 


Dower 42 1 Rol. 
549. 44 Aſſ. 29. 


2 Rol. Rep. 17. 


Perk. fe&. 396. 
Plowd. 51. a. 
18 H. 8. 5. a. 
Plowd. 54. b. 
Poph. 64. 100. 
(d) 5 Co. 79. b. 
Co. Lit. 366. b. 
14 H. 8. 8. a. 
( Poſtea 78. b. 
82. a. Ny. 295. 
pl. 8, 9, 10, &c. 
Lane 44. 

(g) Co. L. 3 57. a. 
18 E. 4. 2. b. 
Lit. ſect. 678. 
Lit. 152. b. 

5 Co. 80. b. 

(+) Plow. 48. b. 
Br. Remitter 1. 
Lane 44. 


makes the covin ſhall be in the ſame plight as he who did the 


covenous act. And it is agreed in 19 H. 8. 12. b. that if a 
man makes a diſſeiſin to the (i) intent to make a feoffment 
with warranty, although he makes the feoffment 20 months 
ater, yet it is a warranty which commences by diſſeiſin. 

do if one (4) makes a gift in tail to another, and the 
uncle of the donor diſſeiſſes the donee, and makes a feoff- 
ment with warranty, the uncle dies, and the warranty de- 
ſeends on the donor, and afterwards the donee dies without 
ue, the donor brings formedon in the reverter, and the 
leuant pleads the feofment with war'ty, the demandant ſhall 
ao | 5 33 avoid 


(i) 5 co. 79. b. 
Cro, Car. 483, 
484. 1 Jones 
397, 398. 
Co. Lit. 
366. b. 5 CO. 
80. a. 31 E. 3. 
Garranty 28. 


1 
14 
J. 
| | 
q 3 
|| 


(a) Dyer 249. 


pl. 841. 1 Rolle's 


807. zInſt. 21 5. 


(5) Plow. 46. a. 
5 5. 4, Poſt fo. 
83. a. Br. Treſ- 
paſs 26. Br. 
Colluſion 4. Br. 
Property 6. 
Fitz. Replicat, 
Ts. 2 Inſt. 713. 
14 H. 8. 8. b. 
(c) Co. Lit. 


Bulft, 144. 
ardreſs 121. 


(4) 1 Rol. Rep. 
169. Dy. 295. 
pl. 16. | 

(e) Lane 47. 


(Cf) Dy. 339. pl. 
47. 6 Co. 29. b. 
1 Anderſ. 38. 
2 Rol. 183 188. 
190, 354+ 1 Rol. 
Rep. 236, 467. 
Lane 104. 
(7) 1 Siderfin 
21, 6 Co. 19. a. 
8 Co. 135. b. 
143. b. Cr. El. 
460. 2 Keb. 12. 
( Antea 78. a. 


| * Palm, 158. 


() 1 Jones 35. 
Cr. El. 220, 254. 
Cr. Car. 157, 
200. | 

1 Jones 211. 
Moor 71. 1 Le- 
on. 40. Plowd. 
373« b. 


\ 
% 


Ferwon's Caſe. Part Ill. 


avoid it, becauſe it began by diſſeiſin, and yet the diſſeiſn 
was not immediately done to the donor, but to the donee; | 


but by it his reverſion was deveſted; and yet warranties ar 
much favoured in law, And it appears in 8 Eliz. 249. Dye, 
that a vacat was made of a (a) recovery in the Common Pley 
had by covin. The law hath ordained, that he, who will he 
aſſured of his goods, ſhall buy them in open market, and 23 
ſale will bind all ftrangers, as well as the ſeller, and yet it i 
agreed in 33 H. 6, 5 a. b. that a ſale in (5) market ver 


ſhall not bind him who hath a right to the goods, if the (ale he 


by fraud, or the vendee hath notice that the property of the 
goods was another's. So the law hath ordained the court of 
Com. Pleas as a market overt for aſſurances of land by fine, 
ſo that he who will be aſſured of his land not only againſt the 
ſeller, but all ſtrangers, it is good for him to paſs it in this 


market overt by fine; for as it is ſaid, (c) fins finem littbus in. 
120. b. 262. a. | 


ponit and yet covin and deceit in the caſe at bar will void i. 
In 4 E. 2. cui in vita 22. it is held, that a reſignation made 


by an Abbot by covin ſhould not abate the writ 34 E. 1. War 
ranty 88. & 19 E. 2. Aſſets 


| 3. & 31 E. 1. Voucher 301. a co. 
venous conveyance that (4) aſſets ſhould not deſcend, is no- 
thing worth. And) it appears in (e) 17 E. 3. 59, & 21 E. 3.3. 
40. that an eſtate made to the King, and by his letters patent 

ranted over, and all this by covin between him who granted 
to the King and the patentee, to make an evaſion out of the 


- ſtat, of mortm. ſhall not bind, but ſhall. be repealed. And 


17 Eliz, Dy. 339. Ha a preſentat. obtained by colluf. is void, 
And 17 Eliz. Dy. 339. letters of (g) adminſtration obtained 
by colluſ. are void, and ſhall not repeal a former adminiſtra: 
tion: ſee 13 Eliz. Dyer (+) 295. many caſes there put concern: 
ing covin. . DE 

And thereupon it was concluded, that if a recovery in 
dower, or other real action, if a remitter (o a feme covert dr 
an infant, if a warranty, if a ſale in market overt, if the King' 
let. patent, if a preſentat. adminſtrat. &c. /ci/. Acts tempo: 
ral and eccleſiaſtical, ſhall be avoided by covin ; by the {ame 
reaſon a fine in the principal caſe levied by fraud and covin, à 


is aforeſ. ſhall not bind; for“ fraus & dolus nemini patrocna 
diebent. „ . 


Note, reader, in 33 & 34 Eliz. in the King's Bench between 


Robert Laune plaint. and Will. Toker defend. in ejection 
firme of lands in Ilfordcoom in the county of Devon, it wi 


adjudged that where (i) tenant for life levied a fine with pro- 

clamation and 5 years paſs in his liſe, that the leſſot ſhould 

have 5 years to make his claim after the death of the leflec; 

for although this ſtatute of 4 H. 7. hath a faving for the leſſor 

in ſuch caſe, yet the ſaving is of ſuch right (as firit {hall 

grow, remain, &c.) and the right firſt accrued 1 - 
| "4 : 
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leſſor after the fine and the forfeiture; but notwithſtanding 
that, in as much as by the covin of the leſſee, he in reverſion 
or remainder might be barred of his reverſion or remainder 
(for they do not ex ect to enter till after the death of the leſ- 
ſec) and eſpecially when the leffee hath Jands of his own in- 
tritance in the tame town (as in the caſe at bar he had), 
there the leſſor ſhall have 5 years after the death of the leſſee. 


f 1 J. Rep. 15. 
a feoffment in fee to one who hath lands in the fame town, But, s 7 


and the feoffee levies a fine with proclamations, it ſhall not feofee had no 
bind the leſſor, but he ſhall have 5 years after the death of the lands inthe ſame 


Jefſee, for the leffor cannot know of what land the fine is the fhe 2 


levied, for he 1s not party to the indent. or agreement between a bar? becauſe 
the Cope ane conuſee : To in the Taid Gale, the Judges e feoffment of 


7conſtruCtion (a) againſt the letter of the ſtatute in ſalvation 

of the eſtate and inheritance of him in the reverſion. And fo/ as it ſeems to 
it hath been adjudged before in (%) Some's caſe in the Com. Littleton, ſect. 
Pleas, in Sic James Dyer's time, as Plowden told me. Alſo 25 And 0 
it was ſaid that if leſſee for years makes a feoffment in fee by (3) 1 Leon. 214. 


| clamations to another (the feoffee having other lands in the 
ſame town) and all this is done accordingly ; and yet the leſ- 
ſee doth continually pay the rent to the leſſor, it ſhall not bind 
the leflor, for the reaſons aforeſaid. Et 
Laſtly, the Judges in this reſo: ution did greatly reſpect the 5 co. -,, b. 
general miſchief which would enſue if ſuch fines levied by Co. Lit. 367. a, 
practice and covin of thoſe who had the particular intereſts, 
ſhould bar thoſe who had the inheritance, and eſpecially in the 
cale at bar, when after the fine levied, the conuſor continually 
payed the rent to the leſſor, which made the fraud and prac- 
tice apparent, and therefore the leſſor was ſecure, and had no 
cauſe of any fear or doubt of ſuch fraud. But it was reſolved, 
that if A. purchaſes land of B. by feoffment, or bargain and 
ale and enrols it, and afterwards perceiving that B had but a 
cet-alible title, and that C. had right to it, B. levies a fine 
with proclamations to a ſtranger, or takes a fine from another 
with proclamations, to the intent to bar the right of C. this 
tine ſo levied by conſent ſhould bind, for nothing was done in 
this caſe which was not lawful, and the intent of the makers- 
of the act of 4 H. 7. was to avoid ſtrifes and debates, and by 
the expreſs purview ſhould bind all ſtrangers who do not pur- 
ſue their right by action, or entry within five years. So if 5 Co. 124. 
one pretending title to land enters, and diſſeiſes another, and 8 
alter wards with intent to bind the (c) diſſeiſee, levies a fine (e) Jenk. Cent. 
with proclamations, this fine ſhall bind the diſſeiſce by 254. boſt 87. b. 
the expreſs purview of the act, if he neither enters nor 2 2 
e e ns mg 


So it was agreed in the ſame caſe, if * tenant for life makes * 1 Bowl. 250, ; 


the leſſee for 
years is a diſſeſin, 


practice and covin, that the feoffee ſhould levy a fine with pro- Cro. El. 254. 
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the payment of the rent, was the cauſe that the leſſor neither 
knew nor ſuſpected the fraud. _ 


therefore a leſſee for years, and a copyholder ſhall do fealty, 
which is a great obligation of truſt and confidence; and fraud 


(a) 2 Rol. Rep. 
17. 


although it contained more acres than his own land, that j 


| know the juſt quantity of the leſſee's proper land, for that doh. 


leſſor to take any notice of this wrong, for he comes to the 


it more odious, becauſe between the leſſor and leſſee, and the 


they ſhould intend to patronize any ſuch iniquity practiſed aud 
compaſſed by thoſe in whom there was truſt and coniidencere- 
poſed, But when a diſſeiſor (although he gains the poſleſhon 


poſſible but that the difleiſee to whom the wrong is done, ans 
who hath loſt his poſſeſſion, ſhould be conuſant of it; and 
therefore it will be his own folly if he makes not his clam; 
and it is not accompanied with fraud and practice by en 


! 
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purſues his action within five years; and this cannot be eil. 
ed levying by covin, becauſe the levying of the fine is Jawſy! 
and the diſſeiſee may re- enter, or bring his action within the 
five years. 55 C 
I be fourth reaſon was, becauſe the leſſee had contrived hj 
fraud and deceit in ſo ſecret a manner, that he had depriyeg 
the leſſor of the remedy which the ſtatute gave him, that is y 
ſay, to make his entry, or bring his action within the fr 
ears: for how could he make his entry ,or bring his action, 
when he knew not of the ſeoffment which did the wrong? and 
as to the fine, inaſmuch as the leſſee had lands in fee-hmpl 
in the ſame town, every one will preſume that the fine woll 
be levied of that whereof it might be lawfully levied, And 


uſual almoſt in all fines, and preadventure the leſſor did ni 


not appertain to him; and therefore it would be unreaſonable 
to give him benefit, in this caſe, of the non-claim of the leſſor, 
when the wrong and covin of the leſſee is the cauſe of his non: 
claim, and a man ſhall not take advantage of his own wiong 
or covin. The poſſeſſion of the leſſee is not any mean for the 


poſſeſſ. of the land by grant or demiſe lawfully ; and aſter the 
feoffment he continues in the poſſeſſion as a leſſee, for he pays 
his rent as a leſſee ought, yea, the poſſeſſion of the leſſee, and 


Alſo it was ſaid, that the fraud and covin in this caſe made 
lord and his copyholder, there is a truſt and confidence, aud 
and deceit by him who is truſted, is moſt odious in law. And 
if the makers of this act had been aſked, if their intent was, 


that ſuch a fine ſo Jevied by ſuch practice and covin ſhould 
bind the leſſors, they would have anſwered, God forbid that 


by wrong) levies a fine with proclamation, yet it ſhall bind as 
is aforeſaid, for a diſſeiſor venit tanguam in arena, and it is n 


who came to the poſſeſſion lawſuily, by grant or demiſe, an 
who had a truſt repoſed in him by his Jeflor or grantor, whit 


fraud and practice is fo ſecretly (a) contrived, that the 2 
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ſor by common preſumption could not have notice to make 
his claim, becauſe his leſſee continued in poſſeſſion, and 
payed his rent, as a leſſee ought. And as to that which was 
oblected, that it would be miſchievous to avoid fines on ſuch 
hare averments : it was anſwered, that it would be a greater 
miſchief, and principally in theſe days (in which as the poet 
ſaith, 5 . . 


— Fugére pudor, redtumque, fideſque, 
In quorum ſubiere locum fraudeſque, doligue, 


Infidiaque, & vis, & amor ſceleratus habendi.) 


If fines levied by ſuch covin and praCtice ſhould bind ; ſuch 


objection may be made, (a) and if a fine be levied to ſecret (% Plowd. 49. b. 
- uſes to deceive a purchaſor, an averment of fraud may be taken e 


againſt it by the ſtat. of 27 Eliz. cap. 4. So if a fine be levied 


on an uſurious contract, it may be avoided by (5) averment by (4) Jenk. Cent, 
the ſtatute of 13 Eliz. cap. 8. And Sir Tho. Egerton Lord 254: 9 Co. 26. b. 


Keeper of the Great Seal, commended this reſolution of the 
Juſtices, and agreed in opinion with them. ns 


[Note alſo, no fine can avoid an antecedent charge, but the 


eſtate will be bound notwithſtanding ſuch fine, &c.] 
r ch. 11. fol. 356, 357.J 
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I N an apts Ji by Coke, the Gina s Attorney Genera, 
a againſt Twyne of Hampſhire, in the Star- Chamber, for 
b. 76. a. 290, a. Making and publiſhing of a ſraudulent gift of goods: the 
12 359 caſe on the ſtat. of 13 Eliz. cap. 5 was ſuch; Pierce was in- 
27 Elis cap 4. debted to Twyne in 4061. and was indebted alſo to C. in 200], 
poſt, 2. b. C. brought an action of debt againſt Pierce, and pending ihe 
; _ writ, Pierce being poſſeſſed of goods and chattles of the value 
of zool. in ſecret made a general deed of gift of all his goods 
and chattels real and perſonal whatſoever to Twyne, In 05 
faction of his debt aAMotwithſtanding that Pierce continued in 
poſſeſſion of the ſaid goods, and ſome of them he fold ; and 
he ſhore the ſheep, and marked them with his own mark: 
and afterwards C. had judgment againſt Pierce, and had a 
fiert factas directed to the Sheriff of Southampton, who by 
force of the ſaid writ came to make execution of the ſaid goods; 
but divers perſons, by the command of the ſaid Twyne, did 
with force reſiſt the ſaid Sheriff, claiming them to be the goods 
of the ſaid Twyne by force of the ſaid gift; and openly de- 
clared by the commandment of Twyne, that it was a good 
gift, and made on a good and lawful conſideration. And 
whether this gift on the whole matter, was fraudulent and of 
(% 5 Co. 60,4. no effect by the ſaid act of (a) 13 Eliz. or not, was the quel- 


2 tion. And it was reſolved by Sir Thomas Egerton Lord 


3 loft. 152. Co. Keeper of the Great Seal, and by the Chief Juſtice Popham 


Lit. 3 b. 76. a. and Anderſon, and the whole court of Star- Chamber, that 

2090 a: b. 13 El. 

E. 5. Leon. 8, 9, 
_ 223, 308, M in this caſe divers points were reſolved : 


this gift was fraudulent, within the ſtatute of 13 Eliz. And 


209. 3 _ 57. 1. That this gift bad the ſigns and marks of fad be- 
aten 2 


2 Rol. Rep. 49 Palm, 415. Cr. El. 233, 234, 645, $10, Cro. Jac. 270, 271. Dy. 295. pl. 17, 
1. pl. 23 . Bulg. 226. Raſtal, Entries 207. b. Lane 47, 103, Hob, 72, 166, Moor 638. 


cauſe 
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becauſe the gift is general without exception of his (a) ap- (4) Godb. 38. 


pare, or any thing of neceſſity ; for it is commonly, ſaid guod.(b) ( b) 2 Bulftr, 


5 . 226. 2 Co. 34. a. 
dolefus ver ſatur in gener alibus. 0 gt fn RT 5 
2. The donor continued in poſſeſſion, and uſed them as Moor 321. : 


his own ; and by reaſon thereof he traded and trafficked with 
others, and defrauded and deceived them. 5 
3. It was made in ſecret, et dona cland:/lina ſunt ſemper ſu- 
mh. 5 | e 
4. It was made pending the writ. 3 2 
5. Here WEA truſt between the parties, for the donor poſ- 
| ſefſed all, and uTed them as His proper goods, and fraud is 
always apparelled and clad with a truſt, and a truſt is the cover 
of fraud. ; „ A og. ES 
6. The deed contains, that the gift was made honeſtly, 
truly, and bona fide ; et clauſulæ intonſuet“ ſemper inducunt 12 
ſpictonem, VF NV 
Secondly, it was reſolved, that notwithſtanding here was a 
true debt due to Twyne, and a good conſideration of the gift, 
yet it was not within the proviſo of the ſaid act of 13 Eliz. by 
which it is provided, that the faid act ſhall not extend to any 
eſtate or intereſt in lands, &c. goods or chattels made on a 
good confideration and bona fide ; for although it is on a true 
and good con ſideration, yec it is not bond fide, for no gift ſhall 
be deemed to be bona fide within the ſaid proviſo which is ac- 
companyed with any truſt: as if a man be indebted to five ſe - 
veral perſons, in the ſeveral ſums of 201. and hath goods of 
the value of 201. and makes a gift of all his goods to one of them 
in ſatisfaction of his debt, but there is a truſt between them, | | 
that the donee ſhall deal (c) favourably with him in regard of (c) Golcb. 161. 
his poor eſtate, either to permit the donor, or ſome other for 
him, or for his benefit, to uſe or have poſſeſſion of them, and 
is contented that he ſhall pay him his debt when he is able; 
this ſhall not be called bona fide within the faid proviſo; for 
the proviſo faith on a good conſideration, and bona fide, ſo a 
good conſideration doth not ſuffice, if it be not alſo bona fide: yige ante 
and therefore, reader, when any giſt ſhall be to you in ſatis- b. 
faction of a debt, by one who is indebted to others alſo; 1. 
Let it be made in a public manner, and before the neigh- 
bours, and not in private, for ſecrecy is a mark of fraud. 2. 
Let the goods and chattels be appraiſed by good people to the 
very value, and take a gift in particular in fetisfaQtion of your 
debt. 3. Immediately after the giſt, take the poſſeſſion of 
them; for continuance of the poſſeſſion in the donor, is a 
lizn of truſt, And know, reader, that the ſaid words of the | | 
proviſo, on a good conſideration, and bona fide, do not extend | A 
to every gift made bona fide; and therefore there are two man- 
ners of pitts on a good conſideration, ei. conſideration of na- 
ture or blood, and a valuable conſideration. As to the firſt in the 
caſe before put ; if he who is indebted to five ſeveral perſons, to cr, Jac. 12%] 
each party in 20 l. in conſideration of natural affection, gives Fam. 424. 
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a'l his goods to his ſon, or, couſin, in that caſe; foraſmuch 25 

others ſhould loſe their debts, &c. which are things of value, 

the intent of the act was, that the conſideration in ſuch caſe 

ſhould be valuable; for equity requires, that ſuch gift, which 

defeats others, ſhould be made on as high and good conſiderat. 

as the things which are thereby defeated are; and it is to he 

preſumed, that the father, if he had not been indebted to 

others, would not have diſpoſſeſſed himſelf of all his goods, 

and ſubjected himſelf to his cradle; and therefore it ſhall be 

intended, that it was made to defeat his creditors : and if con. 

_ fideration of nature or blood ſhould be a good conſiderat. with. 

in this proviſo, the ſtat, would ſerve for little or nothing, and 

no creditor would be ſure of his debt. And as to gifts made 

bona fide, it is to be known, that every gift made bona file 

either is on a truſt between the parties, or without any truſt; 

eee.uery giſt made on a truſt is out of this proviſo; for that which 

| (2) 6 Co. 72. b. is betwixt the donor and donee, called (a) a truſt per nome 

5 ſpecioſum, is in truth, as to all the creditors, a fraud, for they 

are thereby defeated and defrauded of their true and due deb. 

And every truſt is either expreſſed, or implied: an expreſs trul 

is, when in the gift, or upon the gift, the truſt by word ot 

writing is expreſſed: a truſt implied is, when a man makes a 

gift without any conſiderat. or on a conſideration of nature, or 

blood only : and therefore, if a man beſore the ſtat of 27 Hl. 

8. had bargained his land for a valuable conſiderat. to one and 

his heirs, by which he was ſeiſed to the uſe of the bargainee; 

and afterwards the bargainor, without a conſideiation infeoffed 

others, who had no notice of the ſaid bargain ; in this caſe the 

15 law implies a truſt and confidence, and they ſhall be ſeiſed to 

2 Roll. 779, the ule of the bargainee : ſo in the ſame caſe, if the feoffees, in 

cConſideration of nature, or blood, had without a valuable con- 

ſideration enfeoffed their ſons, or any of their blood who had 

no notice of the firſt bargain, yet that ſhall not toll the uſe 

raiſed on a valuable conſideration ; for a feoffm. made only on 

cCionſiderat. of nature or blood, ſhall not toll an uſe raifed on a 

2 Roll. 779, valuable conſiderat. but ſhall toll an uſe raiſed on confiderat, of 

; nature, for both conſiderat. are in equal; jure, and of one and 
the ſame nature. „ ad | 


And when a man, being greatly indebted to ſundry perſons, 
makes a gift to his C conſider- 
ation, but only of nature, the law intends a truſt betwixt 
them, Jcil. that the donee would, in conſideration of ſuch 
giſt being voluntarily and freely made to him, and alſo in 
cConſideration of nature, relieve his father, or couſin and not 
ſee him want who had made ſuch gift to him, vide 33 H. b. 

233 by Priſot, if the father enfeoffs his ſon and heir apparent 

70, 39. b., within age bona fide, yet the lord ſhall have the wardſhip 
of him: fo note, valuable conſideration is a good conſider: 


« ation within this proviſo; and a gift made bona fide, 181 
gilt made without any truſt either expreſſed or pen 
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by which it appears, that as a gift made on a good conſider- 


82 


ation, if it be not alſo b-na fide, is not within the proviſo ; . 


ſo a gift made bona fide, if it be not on a good conſideration is 


not within the proviſo z but it ought to be on a good conſider - 


ation; and alſo bona fide, 5 
To one who marvelled what ſhould be the reaſon that acts 
and ſtat. are continually made at every parliament without in- 


termiſſion, and without end; a wiſe man made a good and 


hort anſwer, both which are well compoſed in verſe. 
Quæritur, ut creſcunt tot magna volumina legs © 
In promptu cauſa eft, creſcit in orbe dolus. 


And becauſe fraud and deceit abound in theſe days more than 


in former times, it was reſolved in this caſe by the whole court, 
that all ſtatutes made againſt fraud ſhould be liberally and bene- 


fcially expounded to ſuppreſs the fraud. Note, reader, ac- 
cording to their opinions, divers reſolutions have been made. 


Between Pauncefoot and Blunt, in the Excheq. Chamber, 


Mich. 35 & 36 El. the caſe was: Pauncefoot being indicted 


for recuſancy, for not coming to divine ſervice, and having an 
intent to flee beyond ſea; and to defeat the Queen of all that 
might accrue to her for his recuſancy or flight, made a pift of 
all his leaſes and goods of great value, coloured with feigned 


conſiderat. and afterwards he fled beyond ſea, and afterwards was 


outlawed on the ſame indictment: and whether this gift ſhould 
be void to defeat the Queen of her forfeiture, either by the 
common law, or by any ſtat. was the queſtion : and ſome con- 
cred, that the common law, which (a) abhors all fraud, would 
make void this gift as to the Queen, vide Mich. 12 & 13 El. 
Dyer (b) 295. 4 & 5 P. & M. 160. And the ſtat. of (e) 50 E. 
3 cap. 6. was conſidered; but that extends only in relief of 
creditors, and extends only to ſuch debtors as flee to ſanctuaries, 
or other privileged places: but ſome conceived, that the ſtat. 
of (4) 3 H. 7. cap. 4. extends to this caſc. For although the 
preamble ſpeaks only of creditors; yet it is provided by the 


body of the act generally, that all giits of goods and chattels 
made or to be made on truſt to the uſe of the donor, fhall be 


void and of no effect, but that is to be intended as to all ſtrangers 
pho are to have prejudice by ſuch giſt, but between the parties 
tiemſelves it ſtands good: but it was reſolved by all the Barons, 
that the ſtat, 13 Eliz. c. 5. (e) extends to it, for thereby it is 


matted and declared, that all feoffm. gifts, grants, ce. to 
" delay, hinder or defraud creditors, and others, of their juſt 


and law ful actions, ſuits, debts, accounts, damages, penal - 
6 „. . A . , . * 1 | 
ties, ſorfeitures, heriots, mortuarics and reliefs,” ſhall be 


id, Ke. So that this act doth not extend only to creditors, 


but to all others who had cauſe of action, or ſuit, or any penalty, 
er ſorfeiture, &c. 5 : | 
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And it was reſolved, that this word (forfeiture) ſhould not 
be intended only of a forfeiture of an obligation, recopniz. 
ance, or ſuch like (as it was objected by ſome, that it ſhould, 
in reſpect that it comes after damage and penalty) but alſo to 
every thing which ſhall by law be forfeit. to the King or ſuhj, 
And theref. if a man, to prevent a forf, for felony, or by out. 
law. makes a gift of all his goods, and afterwards is attainted or 
outlawed, thefe goods are (a) forfeited notwithftanding thi 
gift: the ſame Jaw of recuſants, and fo the ſtatute is expounded 
beneficially to fuppreſs fraud. Note well this word (8) (de. 
clare) in the act of 13 Eliz. by which the Parliament ex. 
pounded, that this was the (c) common law before. And ac. 
cording to this reſolution it was decreed, Hil. 36 Eliz. in the 
Exchequer Chamber. 25 | | 
Mich. 42 & 43 Eliz. in the Com. Pleas, on evidence to x 
jury, between Standen (4) and Bullock, theſe points were re 
ſolved by the whole court on the ſtat. of 27 El. c. 4. Walmſley 
J. ſaid, that Sir Chriſt. Wray, late C. J. of England, reported 
to him, that he, and all his comp. of the K. 's B. were reſolved, 
and fo directed a jury on evidence before them; that where 
man had conveyed his land to the uſe of himſelf for life, and 
afterw. to the uſe of divers others of his blood, with a future 
power of revocation, as after ſuch feaſt, or after the death of 
ſuch one; and afterwards, and before the power of revoct- 
tion began, he, for valuable conſiderat. bargained and fold the 
land to another and his heirs ; this bargain and ſale is within 
the (e) remedy of the ſaid ſtat. For although the ſtat. faith, 
the faid ſirſt conveyance not by him revoked, according tothe 
« power by himreſerved,” which ſeems by the literal ſenſe tobe 
intended of a preſent power of revocation, for no revocation can 
be made by force of a future power until it comes in eff : yet i 
was held that the intent of the act was, that ſuch voluntary 


conveyance which was originally ſubjeCt to a power of revocat, 
be it in praeſent?, or in futuro, Thould not ſtand againit a Parchi- 
ſor ba fide for a valuable conſideration ; and if other con- 
ſtruction ſhould be made, the ſaid act would ſerve for little ot 


no purpoſe, and it would be no difficult matter to evade it: ſo 
if A. had reſerved to himſelf a power of revocat. with the aſſent 


of B. and afterwards A. bargained and ſold the land to another, 


Colſhil's Caſt 


this bargain and ſale is good, and within the remedy of the 
faid act; for otherwiſe the good proviſion of the act, by a ſmall 
addition, and evil invention, would be defeated, Br, 

And on the ſame reaſon it was adjudged, 38 Eliz. in the. 
Common Pleas, between Lee and his wife executrix of one 
Smith plaintiff and Mary (/) Colſhil, executrix of Tho. Col- 
ſhil, defendant in debt on an obligatipn of 1000 marks, Rot. 
- 1707. the caſe was, Colſhil the teſtator had the office of 
the Queen's Cuſtomer, by letters patent, to him and bi 
deputies; and by indenture between him and Smith, thi 
teſtator of the plaintiff and for 6001. paid, and 1001. pi " 
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office to Smith; and Colſhil covenanted with Smith, that if Col- 


him zool. And divers covenants were in the ſaid indenture con- 
cerning the ſaid office, and the enjoying of it: and Colthil was 
hound to the ſaid Smith in the ſaid obligation to perform the 
covenants; and the breach was alledged in the non-payment of 


the ſaid covenant to repay the 3001. was lawful, yet foraſmuch as 
the reſt of the covenants were againſt the ſtatute of (a) 5 E. 6. cap. 
16, and if the addition of a lawful covenant ſhould make the ob- 
ligation of force as to that, (5) the ſtatute would ſerve for little or 
no purpoſe ; for this cauſe it was adjudged, that the obligation 
was utterly void. R 25 
2, It was reſolved, that if a man hath power of revocation and 
afterwards, to the intent to defraud a purchaſor, he levies a (c) 
fine, or makes a feoffment, or other conveyance to a ſtranger, by 
which he extinguiſhes his power, and afterwards bargains and ſells 
the land to another for a valuable conſideration, the bargainee 
ſhall enjoy the land, for as to him, the fine, feoffment, or other 
. conveyances by which the condition was extinct, was void by the 
faid act; and ſo the firſt clauſe, by which all fraudulent and coven- 
ous conveyances are made void as to purchaſcrs, extend to the laſt 
clauſe of the act, eil, when he who makes the bargain and ſale 
had power of revocatioa, And it was ſaid, that the ſtatute of 27 
El. hath made voluntary eſtates made with power of revocation a 
to purchaſ. in equal degree with conveyances made by fraud and 
covin to defraud purchaſers. | | EO 
Between (4) Upton and Baſſet in treſpaſs, Trin. 37 El. in the 
Common Pleas, it was adjudged, that if a man makes a leaſe for 
years, by fraud and covin, and afterwards makes another leaſe bona 
fde, but without fine or rent reſerved, that the ſecond leſſee ſhould 
not avoid the firſt leaſe. %%%%ͤͤ%᷑ e 
For firſt it was agreed, that by the common law an eſtate made 


market by covin ſhall not bar a right which is more ancient: nor 
a covenous gift ſhall not defeat execution in reſpect of a former 
debt, as it is agreed in 22 Aff. 72, but he who hath right, title, 
intereſt, debt or demand, more puiſne ſhall not avoid a pitt or 
eltate precedent by fraud by the common law. Ons 

2, It was reſolved, that no purchaſor ſhould avoid a precedent 
Conveyance made by fraud and covin, but he who is a /) pur- 
chaſer for money or other valuable conſideration, for although in 
the preamble it is faid (for money or other good conſiderat.) and 
- likewiſe in the body of the act (for money or other good conſiderat.) 


| Yet theſe words (good conſideration) are_to be intended only of 
Valuable conſideration; and that appears by the clauſe: Whic 
concerns thoſe who had power of revocation, for there it is 
ſaid, for money or other good conſideration paid, or given, 
and this word (paid) is to be refered to (money) and (given) 
, 8 to be refered to (good conſideration) ſo the ſenſe is for money 
paid, or other good conſideration, given, which words exclude 


L 3. 


8 


ſil mould die before him, that then his executors ſhould repay 


the ſaid 300 J. foraſmuch as Smith ſurvived Colſhil: and although 


ers ſhould be avoided on! im who had a fo right, 
' title, 1nteret, debt or demand, as 33 H. 6. a ſale in open (e 


* 


to be paid during the life of Colchil, made a deputation of the ſaid 
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Cro. El. 540. 
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Turn Caſe. Part i 
all conſiderations of nature or blood, or the like and are to he 
intended only of valuable conſiderations which may be given; 
and therefore he who makes a purchaſe of land for a valuable 
conſideration, is only a purchaſor within this ſtatute, And 

this latter clauſe doth well expound theſe words (other good 
e Shan mentioned before in the preamble and body oj 

the A 3 
And ſo it was reſolved, Paſch. 32 El. in a caſe referred out 
| ol the Chancery to the conſideration of Windham and Periam, 
2 Ard. 233. Juſtices: between John Nedham plaintiff, and Beaumon 
| Nedham and Serjeant at law, defendant ; where the cafe was, Hen. Bah- 
1 — ington ſeiſed in fee of the manor of Lit- Church in the coun: 
N ty of Derby, by indent. 10 Feb. 8 El. covenanted with the 
Lord Darcy, for the advancement of ſuch heirs males, as wel 
thoſe he had begot, as thoſe he ſhould afterwards beget on the 
body of Mary then his wife (ſiſter to the ſaid Lord Darcy) be- 
fore the feaſt of St. John Baptiſt then next ſollowing, to levy a | 
fine of the ſaid manor to the uſe of the ſaid Hen, for his life, 
and afterwards to the uſe of the eldeſt iſſue male of the bodies 
of the ſaid Hen, and Mary begot. in tail, &c. and ſo to three 
iſſues of their bodies, &c. with the remainder to his right 
| heirs. And afterw. 8 Mali. ann. 8 El. Hen. Babington, by | 
fraud and covin, to defeat the ſaid covenant, made a leaſeet 
the ſaid manor for.a great number of years, to Rob. Heys; 
and afterwards levied the fine accordingly : and on conference 
had with the other Juſtices, it was refolved, that although the 
iſſue was a purchaſor, yet he was not a purchaſor in vulgar 
and common intendment : alſo conſiderat. of blood, natural | 
affection is a good conſiderat bat not ſuch a good conſidertt, 
(% 2 Roll. Rep.] Which is intended by the ſtat. of 27 El. for (a) a valuable con. 
305, 306. ſiderat. is only a good conſiderat. within that act: in this cale 
. Anderſon C. J. of the Com. Pleas, ſaid, that a man who wes ' 
(4) Cro. El. 445. of ſmall underſtanding, and not able to (6) govern the lands 
| which deſcended to him, and being given to riot and diſorder, 
by mediation of his friends, openly conveyed his lands t 
them, on truſt and confidence that he ſhould take the profits 
| for his maintenance, and that he ſhould not have power to 
waſte and conſume the ſame ; and afterwards, he being ſeducd 
buy deceitful and covenous perſons, for a ſmall ſum of money 
kg bargained and fold his land, being of a great value : this bat 
(% Cro. El. 445. gain, altho* it was for money, was holden to be (c) out of this 
” © © ſtat. for this act is made againſt all fraud and deceit, and doth 
not help any purchaſor, who doth not come to the land for a 
good conſiderat. lawfully and without fraud or deceit ; and 
ſuch conveyance made on truſt is void as to him who purchalc3 
the land for a valuable conſideration bona fide, without deceit 

or cunning. F*** ee. | 

And by the judgment of the whole court Twyne was con- 
victed of fraud, and he and all the others of a riot. 
[See 2 Black. Com. ch. 20, fol. 296, 297. 


The 


F of FE Es 
LS One NY opp = eg Frown's 525i 
The Reſolution of the Juſtices, aſter _ 
hearing many Arguments of Counſel 
learned on both Sides, and divers 
Conferences amongſt themſelyes upon 
the Statutes of Fines. Paſch. 44 Elia. 


tenant for life of certain land, the remainder to B. in Moor 628. 
A. tail, the reverſion to B. and his heirs expectant; B. Jenk. Cent. 274. 
levies a fine to C. and D. and to the heirs of C. to the uſe of , wn AS 
them and their heirs, and hath iſſue, and dies before all the Certh. 266. 
proclamations are paſt, the iſſue in tail then being beyond the  _ 
ſeas; the proclamations are made, and afterwards the iffue in 
tail returns, and immediately makes claim on the land to the 
remainder in tail ; and if, in this caſe, the eſtate-tail was barr- 
ed, or not, was the queſtion ; and in this caſe four points were 
reſolved. _ 3 tab ra dead 

1. That the eſtate which paſſes by the fine, as to the eſtate- 
tail, was not determined by the death of B. for it was ſaid, if 
one be tenant in tail of a (a) rent, (b) advowſon, tithes, com- | a) Briag. 97. 
mon, or other ſuch things which lie in grant, and by deed 3 111. 
grants them in fee, and dies, the grant is not abſolutely de- 3 
termined by his death, but it is at the election of the ifſue in tail Lit. ect. 618. 
to make it voidable, or void at his pleaſure. For if he brings a Co. Lit. 331. b. 
tormedon for the rent, &c. he makes the grant voidable ; but 
if he deſtrains for the rent, or claims it on the land, he thereby 
determines his election to make it void; & fic de ceteris. But 
until he makes his election, the grant is not determined, 
for then it would prevent bis election; and true it is, as 
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Hob. 338. ; 


% Plow, - 
356. a. Co. Lit. 


7 


(a Lit. ſect. 


598, 600, 606, 
8675 603, 618. 


(5) Lit. ſect. 


617. Co. Lit. 


| 332. A. 


n ＋ he Caſe of Finzs, Part Ill 


Littleton (a) faith, that of ſuch things which paſs from ten. 


ant in tail by way of grant, or by confirmation, or by releaſe, 
nothing can paſs to make an eſtate to him to whom ſuch grant, 
confirmation or releaſe is made, but that which the tenant in 
tail may lawfully make, and that is but for the term of his life, 
And if tenant in tail be of an (6b) advowſon, &c. and he by 
deed makes a grant of the advowſon to another in fee, it is ng 
diſcontinuance; for in ſuch caſes the grantees have but an 
eſtate for the life of ten. in tail, and that (as it was ſaid) is x 


much as to ſay, the grant is no diſcontinuance, but is deter- 


(e) Plowd, 
Com. 5 56.2, 


331-2. 345. b. 
(e) Lit. 146. 


4. b. Lit. ec. 

| 650. Cro. Car. 
229. | 
Carth. 260, | 


(f) 10 Co. 98. a. 


(g) 2 Co. 52. 2. 
Hob. 338, 339. 
Lit.: ect. 649. 
Lit. 146. . 


minable by the iſſue, after the death of the ten. in tail, at his 
election, either by claim or by action. And Littleton is not 
to be underſtood literally, v:z. that the grantee, in ſuch caſe, 


| hath only an eſtate for the (c) life of tenant in tail, for then 

the ten. in tail in ſuch caſe would have the reverſion in tall, 
and ſhould have an action of waſte, or enter for the forfeiture 
on alienation made by ſuch grantee: or if ten. in tail of are- 
verſ. expeCtant on an eſtate for years, or life, grants it in fee, 
and the leſſee attorns, and afterw. the particular eſtate deter- 
mines, and the grantee commits waſte, or makes a feoffment, 
Kc. that the ten, in tail ſhall puniſh the (d) waſte, or enter for 


the forfeiture ; for Littleton himfelf, 145 is againſt that, for 


he faith, if (e) ten. in tail grants all his eſtate over to another, 


in this caſe the grantee hath an eſtate but for the life of ten, in 
tail, and the reverſ. of the tail is not in the ten. in tail, be- 
cauſe he hath granted all his eſtate and his right, &c. And if 
the grantee commits waſte, the ten. in tail ſhall never have an 
action of %) waſte, becauſe no reverſion is in him, but the 


reverſ. and inheritance of the tail, during the life of the ten. 


in tail, is in (g) abeyance. . 
Note, reader, the office of an interpreter is to make ſuch 
conſtruction, not only that one and the ſame author be not 


againſt himſelf, but alſo that the reſolutions or judgments re- 
ported in one book, be not by any literal interpretation ex- 
pounded againſt any reſolution or judgment reported in ally 


other, but that all (% fieri poſſit) may ſtand together. $0 


| here the intent of Littleton was not that the grantec had 


(b) 10 Co. 96. 2. 


98. a. Plowd, 


57. b. 
| G 10 Co. 96. a. 


1 Sand. 261. 


Fitz. Dower 98. 


Cart. 210. 


but an eſtate for life, and that his eſtate ſhould be abſo- 
lutely determined by the death of the tenant in tail, but that 
it was not a diſcontinuance, nor had the grantee any durable 
or fixed eſtate but for the life of the tenant in tail, but that the 
iſſue aſter his death might at his pleaſure determine it: and if 
the grantee in ſuch caſe ſhall have but an eſtate for life of tenant 
in tail, then the wife of ſuch grantee ſhall not be (þ) endowed, 
againſt which it is adjudged in (i) 24 E. 3. 28. b. Alſo if the eſtate 
of the grantee ſhould be abſolutely in judgm. of law determined 
by the death of ten. in tail, then the iſſue in tail, after the deathof 
the father, could not have a formedon againſt ſuch ponies ; 1 

1 5 | | NT althoug 


3 
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part III. The Cale of Fix Rs. 85 
aſthough the demandant and the tenant would admit the eſtate 
which paſſed by the grant to continue, yet the court, who 
ought to judge according to law, and is not concluded by the 
admittance of the parties, of any thing which judicially ap- 
pears to the contrary, ought ex officio in ſuch caſe to abate the | 
writ. But it is agreed in 13 H. 7. 10. pl. 8. by all the juſtices, | 
if tenant in tail of (a) rent grants it with warranty, it is no (a) 36 A. 8. 
diſcontinuance, although aſſets deſcend, but he may diſtrain ; 888 RN IP 
but if he brings a (b) formedon in the N ſhall be 32. b. 7 ny 
barred, 33 E. 3. formedon 47. acc. By which it appears, that 4 H. 7. 17 b. 
in ſuch caſe the grant of tenant in tail is determinable by his * . 
death, by claim on the land, or by action: ſo when tenant in 75 2 E. 0 
tail grants a rent, reverſion, common, &c. in fee, he hath an 18 b. 22 E. 4. 
indefeaſible eſtate during the life of tenant in tail, (and that 4, 1 SE 
Littleton intends) and after the death of tenant in tail, it is (b) 16 ER 7 
defeaſible at his election; for if he comes on the land and di- 21H. 7. 40. a. 
ſtrains, or by claim on the land determines his election, then airy 200. 

on the matter it is void by the death of tenant in tail; for ? “ 
otherwiſe the warranty in ſuch caſe would make a diſcontinu- | 
ance; as if tenant in tail be (c) diſſeiſed, and releaſes to the (c Lit. ſect. 618, 
diſſeiſor with warranty, and dies, it is a diſcontinuance, be- $91: a. Co. Lit. 
cauſe the eſtate, on which the warranty enures, continues oh 35 Y 
aſter the death of tenant in tail: but when tenant in tail of a AS 
rent, reverſion, &c. grants it in fee with warranty, and dies, 

now if the iſſue in tail determines his election to have it void, 

it is abſolutely determined by his death, and by conſequence 

the warranty alſo : but if the iſſue brings a formedon and deter- 

mines his election to make the eſtate to have continuance, and 

not to be determined by the death of the tenant in tail, then 

the eftate doth continue, and by conſequence the warranty 

doth remain, and if aſſets deſcend, the iſſue ſhall be barred; _ 
vide 19 E. 3. Brief 468. 24 E. 3. 28. 36 Aſſ. 8. 22R. 2. Co. Lit, 322. b. 
Diſcontinuance 50. 8 H. 4.9. 33 E. 3. Formedon 47. 48 

E. 3.23. 32 E. 3. Diſcontinuance 2. 23 Af. 8. 16 H. 7. 4. 

a. 21 H. 7. 40. a. 38 H. 8. Br. Diſcontinuance 35. for this 

matter : and there 1s no difference between a grant of tenant 

in tail of a rent, advowſon, common, tithes, &c. in poſſeſſion, 

and a grant of tenant in tail, of a reverſion or remainder ex- 

pectant on an eſtate for life: for although in the firſt caſe, 

the ifue may have his formedon preſently by the death of the 

tenant in tail, and in the other caſe not till after the death of 

the tenant. for life; yet it is all one: for by the death of the 

ten. in tail the grant is not determined til] election made by the 

iſſue in tail; for after the death of tenant for life he may bring 
2 formedon if he will. 3 5 

Note, reader, if you be deſirous to know the reaſon, why on 
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(a) Co. Lit. 
327. b. 

(b) Hob. 45. 
Co. Lit. 332. a. 
Lit. ſect. 618, 


(e) Antea 83. a. 
Lit. ſect. 601. 
Co. Lit. 328, 
a, b. 


The Caſe of Fives. Part Il 


the words of the act of Welt. 2. cap. 1. de donis e conditional; | 


bus, that is to ſay, (Non habeant illi, quibus tenementum fic Furr 
datum ſub conditione, poteſlatem alienandi tenementum fic datum 
quo minus ad exitum illorum, quibus tenementum fic fuerit datum; 
remaneat poſi illorum obitum, vel ad donatorem, &c. revertatur.) 
Theſe ſundry conſtructions have been made: viz. if tenant in 
tail makes a () feoffment in fee, it is a diſcontinuance, and 
avoidable by action only: if tenant in tail of a rent, or other 


() thing which lies in grant, grants it in fee, it is no diſcon. 


tinuance, but is voidable by claim or by action: if tenant 
in tail of land grants a rent out of it, the rent is abſolute 
determined by his death: if tenant in tail be (c) diſſeiſed, and 
releaſes to his diſſeiſor, it is no diſcontinuance, but the eſtate 


is avoidable by entry or action of the iſſue of the tenant in 
tail: but if the releaſe be with warranty it is a diſcontinuance, 


jf the ifſue in tail be heir to the warranty: but if tenant in tail 


(a ) Co. Lit, 
333» b. 


makes a leaſe for the term of his own life, or for years, and 
releaſes to the leſſee and his heirs, it is no (4) diſcontinuance, 
although it be with warranty: fo if tenant in tail makes a 
leaſe for life, and afterwards grants the reverſion in fee, it is 
no diſcontinuance of the fee, unleſs it be executed in the life 
of the grantor. And all theſe (and many other) different 
conſtructions have been made on the words aforeſaid, el, 


non habeant illi, quibus tenementum fic fuerii datum ſub conditions, 


(c) Antea 78, a. 


continuance, and doth put the ſuccefſor, or the wife, to her 
action, for the favour which the law gives to an eſtate which 


(V Co. Lit. 
327. b. 


poteflatem alienandi, Cc. this is the reaſon which is worthy of 


obſervation; for the Judges have conſtrued the ſaid words 
according{the rule and reaſon of the (e) common law (which 
always is optimus interpretandi modus :) for at the common law, 
if a Biſhop, Abbot, &c. or huſband ſeiſed in the right of his 


wife, make a feoffment in fee, it is by the common Jaw a dil- 


paſſes by livery and ſeiſin, becauſe it is public and notorious, 
and in ancient times was the common and uſual aſſurance of 


the land: but if a (/) Biſhop, &c. or huſband ſeiſed of a 


rent, or any thing which lies in grant, by deed grants it 
in fee, it is no diſcontinuance, and yet it is not abſolutely 


determined by the death of the Biſhop, &c. or huſband, 


(g) C> Lit. 
327-0. 


os, Lit, 
327. b. 


for the ſucceſſor, or the wife, hath (g) election te deter- 


mine it and make it void, or by bringing of his writ to 
make it voidable, or by claim on the land to make it void: 
but if a (+) Biſhop, &c. or huſband grants a rent in fee 
out of the wife's land, or biſhoprick, it is abſolutely void 


© by the death of the Biſhop, &c. or of the huſband : allo 


it a Biſhop, or the huſband and wife be diſſeiſed, and the 
Biſhop, or huſband, releaſes to the diſſeiſor, it is no diſcon- 


tinuance ; if the Biſhop, or huſband makes a leaſe for years, 


and releaſes to the leſſee, and his heirs, it is not abſolutely 
LT 3 | determined 
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determined by the death of the Biſhop, or huſband ; but it is 
void or voidable at the election of the fucceſſor, or of the 
wife, But if a Biſhop, or the huſband, makes a leaſe for 
life, and afterwards grants the reverſion in fee, and the leſſee 
for life dies in the life of the Biſhop or of the huſband, it is a 
diſcontinuance ; otherwiſe if the leflee ſurvives the Biſhop, 
xr the huſband ; vir bonus eff quis? Qui conſulta patrim, qui 
lenes, juraque ſervat, 5 yy 
And it was held by Popham, C. J. and divers others of tze 
Juſtices, that the ſtat. of 32 H. 8. cap. 36. hath (a) enforced () Co Lit. 
the caſe ; that the eſtate which paſſes by the fine ſhall not — 
be determined by the death of the tenant in tail, for inaſmuch 
as the ſtatute hath provided, that fines levied of any land, 
tenement, or hereditament entailed, &c. in poſſeſſion, rever- 
ſion, or remainder, immediately after the fine engroſſed, and 
proclamations paſt, ſhall be a bar, &c. if the fine with pro- 
clamation cannot bar the eſtate tail, unleſs the eſtate given by 
the fine continues, the ſame ſtatute which provides, that the 
fine with proclamations ſhall be a bar, provides alſo for all 
things which are neceſſary and incident to the perfection and 
conſummation thereof: and therefore in 28 El. in a quid juris Juſtice Wind- 
camat brought by Francis (5) Windham, then one of the Juſ- hams Cafe. 
tices of the Common Pleas, againſt the lady Greſham, in the . 
Common Pleas; the caſe was thus in effect; that the lady Pophem 63. 
Greſham was tenant for life of the manor of Weſt Braden- 2 Anderſ. 112. 
ham in Norfolk, the remainder to Richard Read in tail, the _— ws he 
reverſion to Will. Read in fee. Rich. Read levied a fine of ** ' 
his remainder to Juſt. Windham, and his heirs, and before 
the engroſſing thereof (as opporter) Juſt. Windham brought 
a guid juris clamat againſt the lady Greſham, who pleaded, 
that Richard Read the conuſor, at the time of the fine levied, 
had but an eſtate in tail in remainder; and ſhewed how, and 
demanded judgment if ſhe ſhould be compelled to attorn ; 
upon which the plaintiff demurred. And although before 
the ſtatutes of fines of (c) 4 H. 7. & 32 H. 8. it was a Cd) ( * 3 
good plea, as appears 37 H. 6. 33. b. 2 E. 2. Age 77. 2 E. 21) i 
3. 23. & 22 E. 3. 18. yet it was adjudged, that now after Raymond 347. 
the faid ſtatutes which make the fine (after the engroſſing and oy 
proclamations paſt) a bar of the eſtate-tail ;. although the guid 1 
Jurts clamat ought to be brought (e) before the engroffing, and (es Co. 39. 4 b. 
by conſequence, before the eſtate- tail be barred ; and that nan n 
oflat at the time of the quid juris clamat brought, that it 
ſhall be a fine at the common law, or a fine levied with pro- 
clamations : yet it was adjudged that ſhe ſhould (/) attorn. . Co. Lit, 
See, reader, 17 E. 3. 7. pl. 20. If an alienation be made in (g) 996 3 
mortmain; and 31 E. 3. Ancient Demeine 16. If a fine be le- 112 8 
ved of a reverſion of land in (+) ancient demeſne, 36 H. 6. 24. 297. 


() Co. Lit. 
pl. 19. 318. a 


| (4) co. Lit. 
18. 2. g 
(5) Co. Lit. 
318. a, 


The Caſe of Fins. Part II. 


pl. 19. If an (a) infant levies a fine, 45 E. 3. 6. if a fine be 
levied of a reverſion of land held #n (b) capite witkout licence; 


or, as in our caſe, if tenant in tail of a reverſion or remainder, 
levies a fine thereof, in all theſe cafes, and other like, the 


tenant was not compellable to attorn, becauſe the eſtate which | 


paſſed by the fine was not lawful, but either prohibited by 
the common law, or by ſome ſtatute, and for the greater par 


was voidable : but now the ſtatutes have made a fine levied 


by tenant in tail to be lawful, and after the engroſſing thereof, 
and proclamations paſt, hath made the eſtate, which paſſes by 
the fine, unavoidable: and in the ſaid caſe two points were 
reſolved for good la, e 
1. That every fine levied ſhould be intended to be leviel 
with proclamations according to the ſaid ſtatutes, for it is 
moſt beneficial for the conuſee; and all fines being the ge. 
neral aſſurance of the land, are levied accordingly. 5 


2. That the ſtatutes which make the fine, aſter the engtoſ. 


ing thereof, and proclamations paſt, a bar to the eſtate- tai. 


gives all things incident thereto z and in as much as the conu- 


. ſee cannot have a guid juris clamat after the engroſſing, from 


thence it follows that he ſhall have it before: and now the 


ſtatutes have altered the reaſon of the common law, and given 


greater force and ſtrength to a fine than it had before. For 


the reaſon of the common Jaw was, that the particular tenant 


ſhould never be compelled to attorn to an unlawful, tortious, 


or voidable grant: which judgment, in the cafe of Juſtice 


Windham, was affirmed for good law by all the Judges in 


this caſe. So it was reſolved by all the Judges of England, 


and Barons of the Exchequer, for the one cauſe or for the 
other, that the eſtate which paſſed by the fine, as to the eſtate- 
tail, was not abſolutely determined by the death of the tenant 


Popham 66. 
Dall. 51. Dall. | 
in Kelw. 205. b. 
Dalſ. in Aſk. 
pl. 8 Mo. 629. 
Dy. 254. pl. 104. 
Poſtea 91. a. 


2. It was reſolved by all the Juſtices and Barons of the I 


chequer nullo contradicente, that although by the death of tenant 
in tail, a right of eſtate-tail did deſcend to the iſſue, in as much 


as he died before all the proclamations were paſt; yet when the 
proclamat. paſs without any claim made by the iſſue in tail cu 


the land, this right which deſcended to him is barred by the 


ſtat. of 4 H. 7. & 32 H. 8. for altho' the fine without the pro- 


clamations, nor the proclamations without the fine can bar an 
eſtate · tail: and altho' that after the ſine levied, and before allthe 


pfroclamations be paſt, a right is deſcended to the iſſue in tail 


per formam doni, which is paramount the fine, and there is 10 
fine with proclamations levied after the death of tenant 


tall, 


- 


— 
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tail, to bar this right ſo deſcended to the iſſue in tail; yet 
fraſmuch as it is provided by the ſtatute of 32 H. 8. That 
« all fines levied with proclamations of any lands, tenements, 
« or hereditaments intailed to the perſon ſo levying the ſame, 


« or to any of his anceſtors in poſſeſſion, reverfion, remain- 


« der, or in uſe, ſhall be immediately after the fine levied, 
« jngrofſed, and proclamations made, adjudged a ſufficient 
« har againſt the ſaid perſons and their heirs, claiming the 


« fame only by force of any ſuch entail :” and the iſſue in 


tail, in this caſe, claims as heir by force of the ſaid eſtate- tail; 
therefore by the expreſs letter of the ſaid act he is barred : with 


this agrees the judgment in Smith and Stapleton's caſe, Plow. 


Com. 430. N 8 5 | 
3. It was reſolved by Popham and Anderſon Ch. Juſtices, 

and all the other Juſtices and Barons of the Exchequer but 

three, that in this caſe the iſſue in tail being heir and privy, 


could not by any claim that he could make fave the right of 


the (a) eſtate-tail which deſcended to him; but that after the 
proclamations are paſt, the eſtate-tail ſhould be barred by the 
ſtatutes of 4 H. 7. & 32 H. 8. notwithſtanding any claim that 
could be made by him: for it is enacted by the ſtatutes of 4 
H. 7. That every fine after the engroſſing of it, and pro- 


« clamations had and made, ſhall be a final end, and con- 


(a) 1 Co. 96. be 
2 Rol. Rep. 342. 


« clude as well privies as ſtrangers:“ and if no ſaving or ex- 


ception bad been after in the act, the right of all, as well 


ſtrangers as privies, had been bound and barred by this act. 


And therewith agrees the opinion of five Juſtices, (b) 19 Hl. 
8, 2. ſcil. Fitz- James, Brudnel, Fitzherbert, Brook, and Moor. 
Then if all the exceptions and ſavings in the act do extend to 
ſtrangers to the fine, and not to parties or privies, from thence 
it will follow, that the heir, or other privy, cannot by any 


(5) 19 H. 6. b. 
Br. Fine levy, 
&c. 1. Br. Tail 2. 
Dyer 3. pl. 3. 
Mo. 251. 9 Co. 
105 . 


claim avoid the fine of his anceſtor. The firſt exception as 


| to feme coverts, &c. doth not extend to this caſe: the ſecond 
faving by expreſs words extends only to ſtrangers: the third 


laving extends alſo to ſtrangers who are not parties or privies 
to the fine; for the words are, © and alſo ſaving to all other 


© perſons all ſuch action, right, &c. as firſt ſhall grow, te- 


main, deſcend, or come alter the ſaid fine ingroſſed, &c. 


* by force of any gift in tail, &c.” ſo that it appears by theſe 
words, (ſaving to all other perſons, &c.) that he, who ſhall 
take benefit of this ſaving, ought to be © another perſon,” and 
not party or privy to the fine : and therewith agrees the opi- 
mon of the ſaid five Juſtices in (c) 19 H. 8. But if tenant in 
tal makes a feoffment, and the feoffee levies a fine with 

HY Sb (4) pro- 


(c) 19 H. 6. 5. 
Moor 301. 
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(a) Moor 431. 


Plowd. 374. 


(5b) Godb. 302. 
Cr. El. 896. 

Jenk. Cent. 2 54. 
1 Brownl, 230. 


The Caſe of Fix ES. Part Ill. 
(a) proclamations, the iſſue in tail after the death of his father; 
as it is there held, ſhall have five years within this third fay. 


ing, for he 1s the firſt to whom the right doth accrue and 
deſcend after the fine levied. But if tenant in tail be (5) gif. 


ſeiſed, and the diſſeiſor levies a fine with proclamations, and 


five years paſs, and afterwards tenant in tail dies, there the 
iſſue in tail is barred, as it is there alſo held: for there, after 


the fine levied, the tenant in tail himſelf had right, fo that 


the iſſue in tail was not the firſt, to whom the right did accrue 
and deſcend after the fine levied, but after the feoffment 
in fee he himſelf had not any right : and with this diverſity 
agrees the opinion in Stowel's caſe in Plowden's Commenta- 
ries; but in none of thoſe caſes the iſſue was privy, but a 


| ſtranger to him who levied the fine. Alſo the ſtat. of 32 H, 
8. which is but an explanation and interpretation of the a& 


of 4 H. 7. (as appears by the preamble thereof) expounds the 


ſaid act in ſuch manner, that is to ſay, That all fines levied 


« with proclamations according to the ſtat. of 4 H. 7. of any 
& lands, &c. in any wiſe entailed to the perſon ſo levying the 


„ ſame fine, or to any of his anceſtors, ſhall be immediately 


e after the ſame fine levied, ingroſſed, and proclamation 
„ made, adjudged a ſufficient bar, &c. And in all this act 
there is no ſaving for the iſſue in tail. Ergo, aſter the pro- 


clamations paſt, by the expreſs proviſion of this flat. the iſſue 


in tail is barred, and no power is left to him to make claim, 


for the intent of the act was (as appears by the preamble) to 
to bar him by the fine; and therefore it was never intended 


to fave his right: but againſt this it was objected, that altho 
the letter of the ſaid acts, and chiefly of the act of 32 H. 8. 
were againſt the iſſue in tail in this caſe, yet he might make 
his claim by the equity and intent and meaning of the faid 
acts ; for otherwiſe to what purpoſe ſhould the proclamations 


be made, unleſs thoſe who had lawful action, entry, or claim, 
might purſue it; for proclamations are made to this end 


and purpoſe, and the making of them with ſuch ſolemnity a 


they are made would be utterly vain, if the iſſue in tail aſter 


| the death of his father might not purſue his action, entry, or 


claim before all the proclamations incur ; for the act of 32 


H. 8. doth not bar any ſtranger, but him who levies the fine, 


and the iſſue of his body. And therefore if the iſſue after the 


death of his father cannot purſue his action, entry or claim, 
before the proclamations incur, the proclamations on ſuch 
fine will be utterly idle and vain, Th 


To which it was anſwered, - that the act of 32 H. 8. being 
an act which explains and expounds the act of 4 H. 7. 26 
to the ſine by the tenant in tail, ſhould not be taken 3 3 

Lraine 
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drained conſtruction againſt the letter, for then it would be 
requiſite to have another new act to make an explanation and 


expoſition on the explanation and expoſition which was made | 


by the former act, and ſo in infinitum, 


88 


2. It appears by the ſtat. of 4 H. 7. the laſt clauſe, that : 
every perſon hath liberty to purſue a fine according to the faid 


at, eil. with proclamations in four ſeveral terms after the fine 
engroſſed, or without proclamations, for ſo was the uſe (a 
before the ſaid act; and therefore the act of (6) 32 fl. 8. 
which explains the faid act of 4 H. 7. of neceſſity doth pre- 
ſeribe that proclamations ſhall be made according to the act 
of 4 H. 7. to diſtinguiſh it from a fine at the common law, 
which was not a bar to the eſtate in tail, and not to enable 


the iſſue to make a claim. For, as it hath been ſaid, it would 


be againſt the intention of the act expreſſed in the preamble, 
and againſt the expreſs purview of the body of the act; ſo that 
it was material that the fine ſhould be levied with proclama- 
mations, otherwiſe it would not be levied according to the 
ſtatute of 4 H. 7. which was interpreted and expounded by 
the faid act of 32 H.8. 5 

tail levies a fine of a reverſion or remainder, &c. expectant on 
an eſtate ſor lite, or on a bargain and fale on a valuable con- 
ſideration, or for the advancement of his children, or for the 
payment of his debts, &c. and dies before proclamations 
paſſed, that all this ſhould be avoided by the claim of the heir 


either by common recovery (in as much as he was not tenant 
to the precipe) or otherwile, | 

4. It is proved by divers judgments and reſolutions given 
before this time, that the iſſue in tail in ſuch caſe ſhall not 


had it ſhall be barred, Paſch. 28 Eliz. Rot. 13. Edward, Lord 
(e) Zouch brought a formedon in the deſcender of the moiety of 

a manor, &c. againſt Bampfield, who pleaded in bar, that 
John, great grandfather of the demandant, levied a fine /ur 
conuſans de droit come ceo, &c. with proclamations of the faid 
motety, Paſch. 30. H. 8. which was by the ſame fine granted 
and rendered to the ſaid John and his heirs, whoſe eſtate the 
tenant had : the demandant replied, and ſaid, that at the time 
of the fine levied, and at all times after (and ſhewed how) the 
laid Richard Bampfield now tenant, was ſeiſed of the land in 
demand in his demeſne as of fee: and on ſolemn argument 
* Was agreed by Anderſon, Periam, Windham, and Rhodes 


aver his ſeiſin and continuance thereof in a ſtranger at the 


bil babuer' and in the fame caſe the Juſtices did confider, 


3. It would be greatly inconvenient, that when tenant in 


in tail, when the conuſee could not have better aſſurance, 


ume of the ſaid fine levied; nor to aver, guod partes finis 


) (a) Co. Lit. 


SS 
Poft. fo. go. b. 


(5) ToCo. 50. a, 


I Leon. 224. 

2 Leon. 62, 224. 
3 Leon. 10. 
Moor 115, 14 6. 
1 And. 46. 
Sav. 8 5, 88. 


Co. Lit. 262. a. 


372. a. 1 Bulſt, 
33. Goldſb. 11. 
3 Co. 51. a. 
Hob. 258. 

7 Co. 32. a. b. 
9 Co. 140. b. 
11 Co. 75. a. 


make claim to ſave the eſtate- tail, but that after proclamations 


(c) Moor 259, 
1 And, 165. 

1 Leon. 75. 
1 Jones 33. 35. 
Goldſb. 107, 
Winch. 43. 
Hob. 333. 
Sav. 84. 

2 Leon. 36. 

3 Leon. 211. 
Lane 103. 
Noy 59. 


ie 


ultices, that the demandant being heir in tail againſt ſuch 
tine levied by his anceſtor, whoſe heir he is, was eſtopped to 


if 
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| (4) 2 Inſt. 521, 
522, &c. 


| The Caſe of Finzs. Part Ill 
if before the ſtatutes of 4. H. 7. & 32 H. 8. ſuch avermenty 
were allowable in law. And it ſeems by the better Opinion 
of the books, that before the ſtat. of 4 H. 7. & 32 H. 8. that 
the iſſue in tail was not admitted to ſuch averments again 
a fine levied by his anceſtor. And this appears by the ſtat. of 
(a) 27 E. 1. cap. 1. de finibus levatis, which recites, quod fer 


aliquod tempus preteritum, c. partes finium, & earum partiun 


heredes, (contra leges & conſuetudines regni noftri antiquins uſe 


tat) ſuper hujuſmod: ere adnullandis & evacuandis, admit. 


vantur proponere quod ante finem levatum & tempore levatiqgi; 


ejuſdem, & poſiea petentes ſeu querentes, aut eorum anteceſſores at 
tenementis in finibus content, aut de aliqua parte earundem enger 
fuer ſeiſiti, & fic fines hujuſmodi rite levatos per jurat' patrig 
falſe, ſubornate, & malicioſe procurat” multotiens evacuabant & 
adnihilabant, & hac minus juſte: flatuimus quad dictæ exception, 


ſeu reſponſiones, vel inquiſitiones patriæ fuper hujuſmodi exceptimi. 


bus ſeu reſponſionibus, nulla modo contra hujuſimodi recognitiones & 


ines de cætero admittantur, But againſt this, three exceptions 


(5) 2 Inf. 517, 


I Jones 458. 


(<) x Leon 78. 
Poſtea 89. a. 
(4) Br. Fineg 
levies 74, 


Pioſtea 89. b. 


15 (e) Sav. 88. 
Poſtea 91. b. 5 


V Poſtea 8g. b. 


leſſence of a fine rightfully levied, | 


were made, | | 
1. That it is provided by the ſtat. de donis conditiondlilui, 
quod (as to the iflue in tail) fints ipſo jure fit nullus. 
2. That the ſaid act of 27 E. 1. doth not extend to heirs in 
tail, but only to heirs in fee ſimple, as dicitur arguendo in 8 
H. 4. 7. for the iſſues in tail are not bound by fines, or any 
other record which enures by way of eſtoppel or concluſion. 
3. The ſaid act of 27 E. 1. ſpeaks de finibus rite levatis 


and a fine is not ſaid ri /evatus, when there wants ſeiſin in | 
the one part or the other, ſo that partes fints nihil habuerunt; 
and ſo hath the ſaid act by the Judges in ancient times been 


interpreted, as appears by the book in 46 E. 3. 14. (6) pl. 20. 
where in a (c) formedon in the deſcender the tenant pleadeda 
fine with warranty in bar, the demandant repiied, quod parts 
finis nihil habuerunt. And (d) 13 Af. 8. it is ſaid, that it hath 


been adjudged a good plea for the iſſue in tail againſt a fine on 


grant and render of his father, to alledge the continuance in 
his father, and that he died feiſed, and that he entered as fon 


and heir. And Br. tit. Fines 109. a (e) fine levied with pro- 


clamation by tenant in tail may be avoided by the iſſue, | 
partes finis nihil habuerunt, for the ſtatute is intended de filu 


rite levatis ; and therefore the iſſue in tail may plead quod parti 
 fimis nihil habuerunt, for then it is but a fine by concluſion be- 


tween the partes: and in (/) 13 E. 3. Replicat, 62. and!) 
E. 3. 53. ſome held that a fine is not rt? /evatus, when parts 
finis nthil habuerunt, for ſeiſin in one of the parties is of the 


As 
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As to the firſt objection, it was anſwered that the ſtatute de 


imis conditionalibus was made, 13 E 1. and the ſtat, de finibus 
was made 27 E. 1. in which the iſſue in tail is not excepted. 
Ergo, be ſhall be bound by the latter act, and therewith agrees 
a good opinion in 8 H. 4. 3, 8. 2 

As to (a) the ſecond object. although the iſſue in tail was 
not barred by any fine by his anceſtor before the ſtat. of 4 H. 
7. yet, as it hath been ſaid, he was ouſted to aver in ſuch caſe, 
quod partes fims nibil habuerunt, and being privy and heir to 
him who levied the fine, was by the ſtat, of 27 E. 1. eſtopped 
and concluded to annihilate the fine of his anceſtor by ſuch 
plea; and although it is provided by the ſtat.. 4e donis condi- 


(a) Cr. Car, 524, 
525, I Jones 
458. 9 Co. 14t, 
a, Moor 251. 


tionalibus, quod finis ipſa jure fit nullus, that is to ſay, to bar 


the right of the iſſue in tail, yet it is an-eſtoppel to him to ſay, 
quid partes finis nihil habuerunt. And therefore the caſe 
is remarkable in 33 E. 3. Fitz. Eſtop 280. (5) where the caſe 
in effect was; grandfather, father, and ſon, the ſon brought 


a formedon of a gift (in tail) made to the grandfather, the 


tenant vouched to warranty one T. as couſin and heir of E. 
- vithin age, and prayed that the parol might demur; the de- 


(b) 1 Leon, 33; 


mandant faid, that the vouchee nor any of his anceftors, &c. 


were ſeiſed after the ſeiſin of his grandfather, of which ſeiſin, 


Kc. the tenant ſaid, that the grandfather of the demandant 


levied a fine of the ſaid tenements in demand to E. and de- 


manded judgment if againſt the fine levied by his grandfather 
whoſe heir he is, he ſhould to ſuch averment be received: the 


demandant faid that the ſtat. I de donis conditionalibus, avoided 


the fine levied by the anceſtor in tail; and yet by judgment of 
the court he was ouſted of the ſaid averment, for there it is 
fad, that though the ſtat. voided the fine as to bar the heir in 


tail of the action; nevertheleſs the fine remained in force to 


reltrain the heir in tail from averring a thing contrary to the 


ne, as well the heir in fee: ſimple; and therewith agrees 22 
E. 3,17. and (c) 33 H. 6. 18. a. b. by Yelverton and others. 

As to the third objection, a fine may be ſaid ritè levatus, 
although partes finis nihil habuer', for rite levat' is as much as to 
ſay, within the intention of the ſaid act, as duly levied, that 


(e) Fitz. Eftops 
e } 
Br. Fines g. 
Poſtea 89. b., 


18 to ſay, in due form of law: for the ſame act doth ouſt the 
parties of ſuch averment, and therefore rite levatus ought to 
be ſo expounded ; and a fine may be faid levied in due form of 


law, although it be a fine merely by concluſion: and as to the 


laid caſe in (d) 46 E. 5. it ought to be intended of a fine 
levied by a collateral anceſtor, from whom the demandant 
did not claim the land, and then the averment is good, for 
bares dicitur ab hereditate, vide 19 H. 8. 6. b. by Inglefield 


(4) 45 Ed. 3 
14. b. Antea 88. 
b. I Leone 78. 


and others; and 38 E. 3. 10. 36 H. 6. View 30. And in the 


hid act it is ſaid earum partium he@redes, which is to be intended 
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The Caſe of Finzs, Part Ill. 


of ſuch an heir who claims the inheritance from the anceſtor 


who levied the fine: as if in a formedon of à gift made to the 


demandant's father, the tenant pleads the fine of the deman. 
dant's grandfather with warranty, &c. the demandant may 
plead, quod partes finis nihil habuer unt, but that ſuch a one was 


| ſeifed and gave to his father in tail: ſo in an aſſiſe, if the fine 


(a) Antea 89 a. 
(e) Antea 88. b. 
(e) Antea 88. b. 
(4) Antes 88. b. 
17 Ed. 3.53.7 


of the demandant's father be pleaded whoſe heir he is, it is 
good plea to ſay, quod partes finis nihil habuerunt, but that be 
himſelf was ſeiſed at the time, &c. and therewith agrees 1 
33 H. 6. 18. (5) 13 AM. 8. (c) 13 E. 3. Replie. 62. 22 E. 3. 
17. (4) 17 E. 3. 53. And as to the ſaid book in 13 Aff. . 
it was affirmed for good law; for there is a difference when 


tenant in tail levies a fine ſur conuſans de droit come ces, &., 


and when he accepts ſuch a ſine, and makes a grant and fen. 
der, for againſt a fine levied by tenant in tail, fur conan; dt 
droit come ceo, Nc. his heir cannot aver continuance, &c. in 
his anceſtor, for that would be contrary to the fine, which 
is reſtrained by the ſtat. de finibus, as Fairfax, Littleton, and 


Brian held in 12 E. 4. 15. a 8 H. 4. 8. & 9. And fo Shad 


0 Plowd. 437. 


ſaid in the fame book of 13 Aff. 8. But when tenant in tai 


accepts a fine, and (e) grants and renders the land by the fame 
fine, (which is but executory) there, if no execution be fuel 
in the life of the tenant in tail, his iſſue may aver continu- 
ance of poſſeſſion, &e. in his father, for that well ſtands with 


the fine, for the acceptance of the fine ſur conuſans de droit 


come ceo, Ac. which preſuppoſeth a giſt precedent, doth not 


alter the eſtate, and the grant and render, until it be executed, 


Coniſby's caſe 
M. 3 & 4 Reg. 
ESD 
(f) Benl. in 
Kel. 210. pl. 15. 


Benl. in Aſh. 


15. Dyer 213. 
pl. 41. 1 And. 
6. pl. Il, 


doth not deveſt any eftate out of the tenant in tail, and by 
conſequence, he continues tenant in tail, and therewith apree 
41 E. 3. 14. 42 E. 3.9. 8. Aſſ. 33. 11H. 4. 85. a. And ſo, 
and according to this difference was it adjudged M. 3 & 4 
Eliz. in the Common Pleas, Rot. 1483. Coniſby's cafe, where 
the principal cafe was ſuch; /) Palmer and Mary his wife 
ſeifed for the life of the wife as in her right, the remainder to 
Elizabeth Coniſby in tail, the remainder to the faid Elizabeth 
in fee; Palmer and Mary his wiſe levied a fine ſur conuſam 
de droit come ceo, &c, to the ſaid Elizabeth with proclamations, 
who granted and rendered a rent of 271. 10 8. to the conulors, 
for the term of their lives, with clavſe of diſtreſs ; and after- 
wards Elizabeth died, and the land deſcended to Henry Co- 


niſby, her ſon and heir in tail, who leaſed the land to one Pa- 
ker for years ; and afterwards Mary died; Palmer diſtrained 


for the rent, and he brought a replevin ; and in that caſe two 


points were reſolved and adjudged. _ 


1. That againſt ſuch fine accepted by tenant in tail, 
the iſſue might aver continuance of ſeilin by force of — 


non v.S 3 
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tail, and the iſſue in tail is eſtopped by the admittance and 
acceptance of his anceſtor. . | | 
2. That the grant and render of the rent was not within the 
ſtatute of 4 H. 7. or 32 H. 8. becauſe the fine was not levied 
of the land (a) itfelf, which was entailed but of a rent newly (a) Plowd. 435. 
created out of the land: but in the ſaid cafe of the Lord Zouch, & * S 
it was reſolved by all the Judges of the Common Pleas, that One 
the ſtatutes of 4 H. 7. and 32 H. 8. extended to fines levied by, 2 rev, 36. 
concluſion, and ſhould bind the (6) eſtate- tail, although par zes (5) Cr. EHI. 
ms nihil habuerunt ; as if tenant in tail makes a fecfiment in 610. 1 Jon's 33. 
fee, or be (c) diſſeiſed, and afterwards levies a fine with pro- (e) Flowd. 434+ 
clamations to a ſtranger, it ſhall bind the eſtate-tail, and the | 
iſues in tail are barred for ever. And it is to be ohſerved, 
that the ſtat. of 32 H. 8. faith, © All fines levied of any lands, 
« tenements, or hereditaments, in any wile entailed to the 
«© perſon ſo levying the fame, or to any of his anceſtors, &c.“ 
and the land is entailed to the perſon who levied the fine, altho' 
he was not ſeiſed thereof at the time. And in the ſtat, of 4 H. 
7. (which is expounded by the act of 32 H. 8.) is a ſaving 
to every perſon or perſons not party or privy to the ſaid fine, 
« their exception, uod partes fints nibil habuerunt ;” and the 
iſſue in tail is privy, for he claims as heir and by deſcent; 
rg, he ſhould not have ſuch (d) averment. And afterwards, 
ſil, M. 29 & 30 El. judgment was given accordingly, /c/. 
that the demandant ſhould be barred ; which caſe I have re-. 
ported more at large, becauſe it is remarkable, and the firſt 
judgment which was given in the ſaid point on the ſaid ſtat Nate. 
And it was ſaid, that the ſaid judgment did rule the point 
now in debate, for thereby it appears, if tenant in tail be diſ- 
jeiſed, and levies a fine, and dies before all the proclamations 
are paſſed, although the iſſue enters into the land, yet after the 5 
proclam. are made, he ſhall be barred, for he cannot ſay, guad 7 Co. 96. b. 
parte fints nihil habuerunt : and it was ſaid, if in caſe when tenant Flows, 4+ 95 
in tail hath nothing at the time of the fine levied, that the iſſue 
ſhall be barred by the ſaid ſtatutes; a fortiori, when tenant in 
tall at the time of the fine levied is ſeiſed of. an eſtate-tail (be 
| it in poſſeſſion, reverſion, or remainder) which may in truth 5 
(and not by concluſion only) paſs by the ſaid fine, the iſſue (0 Co 147. 2. 
mall be barred by the ſaid ſtatutes. es „ e 333 
Alſo in an. 20 El. in the caſe of one (e) Archer, in the +) 19S = Val 
Common Pleas, it was reſolved by Sir James Dyer, Man- Car. 435. 2 Ro. 
wood, Mounſon and Mead, that were lands were given to the Boſs 374 
grandfather and his wife in ſpecial tail, the grandfather en 
died, the father diſſeiſed the grandmother, and levied a Cr. Car. 435. 
ne with proclamations; the grandmother died, the fa- £n 16. 591. 
ther died, that the ſon (f) was barred; and yet the father oy | ip a 1 
at the time of the fine levied, had but a poſſibility (the grand- Hob. 258, 333- 
mother living) to the eſtate tail. Yet the Judges did expound West 3 Ph 3. 
M 2 the AD 


(4) 1 Jones 2 56 


(a) Antes, fol, 
SK: 


* 


(Mo. 146, 147. 
Antea 51. a. 61. 
a, 1 Jones 34. 
Hob. 258, 353. 
Cr. Car, 435. 


Pur ſlow's Caſe, 
Mich. 23 & 24 

Reg. Eliz. 

(c) 1 Jones 145. 
(4. Cr. El. 362. 


than the caſe now in queſtion. 


| e) Antea 88. a. 
Co. Eit, 262, a. 


72 Cr, El. 589. 


The Cote of Fins, s Part III. 


| the ſtat. of 32 H. 8. (being an act of explanation) according 


to the letter, /crl, that foraſmuch as the land was entailed to 
his anceſtor, although his anceſtor was alive; fo that no eſtate 
or right was deſcended to him which he could paſs or ex. 
tinguiſh ; yet becauſe the ſtat. ſaith, „“ intailed to the perſon 


& ſo levying or to any of his anceſtors” in the (a) disjunQive, 


it was held that the fine with proclamations did bar the right, 


which after the fine ſhould deſcend to him, not only as to him. 
ſelf, but as to all the heirs in tail; part ratione it was ſaid that 
in the caſe in queſtion, foraſmuch as it is provided, that after 
the proclamations paſſed, the eſtate-tail ſhall be barred without 
any faving for the iſſue; the iſſue ſhould be barred notwith- 
ſtanding any claim by him, according to the letter and pur— 
riew of the ſaid att, And on theſe two caſes of the Lord 
Zouch and Archer, it follows, that if the (6) grandfather be 


tenant in tail, and the father in his life having nothing in the 


land, levies a fine with proclamations, and afterwards the 
grandfather dies, and afterwards the father dies; that this fine 
Mall bind the fon, which, as was ſaid, was a ſtronger caſe 


In Mich. 23 & 24 Eliz. in the Common Pleas, the caſe was 
ſuch ; Sir George Blunt was tenant in tail of divers manors in 
the counties of Salop and Stafford, and had iſſue a daughter, 
who was married to one Purſlowe: and afterwards in Faſter 
and Trin. term, 23 El. Sir George levied a fine of the {aid 
manors to one Lacon of Worceſterſhire, and died in Avgult 
following. Purſlowe and his wife brought a formedon and 


pending the plea proclamations paſſed ; it was agreed by the 


whole court, that the tenant (c) ſhould plead the fine and (4) 
prociamations which paſſed pending the writ, and bar the de- 
mandant ; and yet in the ſaid caſe a right of intail defcended 


to the wife of Purſſowe, and preſently they ſued their formed 


in le deſcender, which was all they could do; for the fine is the 


-conveyance which paſſes the eſtate, and the proclamations are 


dut a ſhort repetition of the fine, and are by the ſtat. of 32 Hl. 
8. only added (as hath been faid) to declare that it is a fine 


levied according to the ſtat. of 4 H. 7. which bars the elate- 


tail, and not a fine at the (e) common law: ex Hoc four things 
are to be obſerved : „ | 3 > 
1. That tho? after the fine levied, a right of intail deſcended 
to the wife of Purſlowe, yet aſter the proclamations paſt, the 
right which deſcended is barred by force of the ( fine, 
2. That although a fo: medon be brought and purſued, Jet 


when after the proclamations paſs, the fine is a bar; and 


What reaſon ſhould there be that the iſſue ſhould be more 


barred of his right which deſcends to him, and of his right: 


ful action, which he hath purſued for the recovery of his 


F ight, 
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right, than the iſſue ſhou!d be barred in the caſe in queſtion, 
after the proclamations paſſed, notwithſtanding his entry or 
claim in pats. g 8 | | 

3. That when tenant in tail levies a fine and dies before 
proclamations, the iſſue in tail is not within any of the ſav- 


ings of 4 H. 7. for if he ſhould be, then the bringing of his 


91 


;rmedin before all are paſſed, and the purſuing of it would 


aroid the bar which the ſtatute would make after the proclama- 
tions paſt, i Rr „ 

4. That in ſuch caſe the proclamations ſerve to no purpoſe, 
but only to diſtinguiſh that it is a fine levied according to the 


ſtatute of 4 H. 7. For although the ifſue, having notice by the 
proclamations, brings his formedon accordingly, yet it thall 


not avail him. | | | | 5 
Trin. 4. Eliz. a caſe was in the Com, Pleas, (as Bendlowes 
Serj. at Law reports) to this effeck; (a) tenant in tail diſcon- 
tinues in fee, and diſſeiſes the diſcontinuee, and levies a fine 
fur conuſans de droit come ceo, with proclamations to a ſtranger, 
and takes an eſtate by render in the ſame fine; and the diſ- 
continuce, before all the proclamations paſt, enters, and claims 
the land, and avoids the eſtate which paſſed by the fine, and 
_ afterwards proclamations paſſed, tenant in tail continues his 
poſſeſſion and dies ſeiſed within the year after the entry and 
claim; the queſtion was, if the heir in tai] be (&) remitted, 
or if the entry of the diſcontinuee were lawful ? and the 
unanimous opinion of the Juſtices was, that the heir in tail 
was not remitted, but that he was barred by the ſtat, of 32 H. 


voided before the proclamations paſſed. By which it appears, 


Ca) 1 And. 4% 
172. 2 And. 177. 
Benl. in Aſh. 17. 
N. Benl. 122. 

p. 156, O. Benl 
30. Cr. El. 589 
Benl in K<lw. 
210. b. Ow. 75. 
Moor 115. 
1 Brownl, 139. 


() Moor 115. 


8. although the eſtate which paſſed by the fine was utterly a- 


that although the eſtate which paſſes by the fine be utterly de- 


feated before the proclam. yet when afterward the proclam. 
paſs, the eftate tail ſhall be barred. And ſo the doubt which 
was conceived in the K.'s Bench, M. 38 & 39 Eliz. in an Sec- 
tone firme, between (c) Harvey plaintiff and Facy defendant 
on a demiſe made by Robert Bret, Eſq. of land in Northped- 
G&rton, where the ſame point was in queſtion, and not ad- 
judged ; (for the ſaid Robert Bret and Arthur Acclam, Eſq. 
ho w as the leſſor of the deſend. did agree, and Bret, who claimed 


by the fine, had good part of the inheritance) was well reſolved. 


5. It wasreſolved that although the iſſue in tail be beyond the 


2 Co. 56. To 
() Poph. 61. 
2 Ander. 109. 


Tea, yet foraſmuch as he is privy, and out of all the ſavings of 


the ſtat. of 4 H. 7. he is bound, altho' he be beyond the ſea, in 


the fame manner as if the iſſue in tail was within age, or un- 


dier coverture, or non comps mentis, or in priſon; and this was 
agreed by all the Juſtices aullo contradicente. Ex hoc ſeguitur, that 
the entry or claimof the iſſue in tail, beſore all the proclamations 
are pait, is not material; for if the entry or claim of the iſſue 


M 3 in 


(4) Ant, 8. b. 


Sav. 88. 
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in tail would be of any force, then it would be hard to bind 
them for want of claim, who have not power or intelligence 


to make an entry or claim, and their non-claim was not pre. 


lands conveyed to him by fine. 


judicial to them by the rule and reaſon of the common lay, 


And if the infaney, coverture, non ſanæ memoriæ, or impriſon- 


ment of the heir in tail, in ſuch caſe ſhould give him power 
to avoid the fine, in that cafe no man would be aſſured of 


Note, reader, there was never any judgment or reſolution 
of any court againſt the third point reſolved in this caſe; but 
the opinion of counſellors arguendo in Smith and Stapleton 
caſe, Plow. Comm. 430. And the opinion of Brook, tit. Af. 
ſ:rance 6. and Fines 109, (a) But thoſe opinions are not only 
contrary to the. ſaid judgments and reſolutions of the courts 
aforeſaid, but would introduce great inconvenience in weaken- 
ing of the general aſſurance of Jands: and obſerve wel] all 
theſe points now reſolved, and the ſaid former judgments and 
reſolutions cited in this caſe; for as I conceive they are ground. 


ed on profound and pregnant reaſon, tending to the repoſe and 
quiet of infinite inheritances. oy 


* 
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The Order of the Caſes in this third Book: ſhewing 
in what Court they were tranſacted, when Re- 


Caſe 
Cuppledike's Caſe 


Heydon's Caſe 


Dowty's Caſe 

Sir William Harbert's Caſe 
Boraſton's Caſe | 
Walker's Caſe 


Butler and Baker's Caſe 


Rateliff's Caſe 

Boyton's Caſe 
Sir George Brown's Caſe | 
Rigeway's Caſe 
Lincoln College's Caſe 


Pennant's Caſe 
Weſtby's Caſe. . 
Caſe of the Dean and Chapter 


of Norwich 
Fermor's Caſe 
Twyne's Caſe 


1 Caſe of Fines 


corded, and in what Folio of this Book they 
reſpectively begin. 
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Divers Reſolutions and judgments given upon ſolemn Arguments, and with 
great Deliberation and Conference of the moſt reverend Judges and Sages of 


the LAw, of Caſes difficult, in which are great Diverſities of Opinions, and 


which were never reſolved or adjudged, or reported before: And the Reaſons 
and Cauſes of the ſaid Reſolutions and Judgments. | 
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IH IL plant 5 
quod de legibus di- 


lice ſpacio/us 


lk campus & argumen- 


ms quidem ſententid ad 
ſex capita, de iiſdem, vide- 
ice, condendis, corri- 
gendis, dirigendis, expo- 


n condendis vero legi- 
n ſex ſunt que inter a- 
lia veniunt precipue conſi- 


ratio fit ubi regimen eſt 
monarchicum, alia ubi ari- 
Jucraticum, ubi democra- 


ci aut ſcribi poteſt 
fa il. 


lum pen infinitum) quod 


nendis, addiſcendis, & ob- 


ſroandis nequeat reduci. 


trande, Ac primum qui- 
im ipſius in qua feruntur 
rijillaig forma, quando alia 


To THE © 
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T HERE is nothing 


that can be ſaid or 


written of laws, although 
the field be large, and the 


common place thereof may 
ſeem to be infinite, but in 
mine opinion may be re- 


duced to one of theſe ſix 


heads, making, correcting, 


digeſting, expounding, 
learning, and obſerving. 
Of laws concerning mak- 


ing of new, ſix things a- 
mongſt manyothersdoprin- 


cipally fall into conlidera- 


tion. Firſt, under what form 
of commonwealth the law- 
makers be governed; for 


one conſideration is requi- 
ſite where the government 


is monarchical, another 
| when 
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N IHIL plant oft 
quod de legibus di- 


di aut ſcribi poteſt 


(let ſpacioſus fit il. 
le campus argumen- 
tum pen inſinitum) quod 


nea quidem ſententid ad 


ſex capita, de iiſdem, vide- 
corri- 


licet, +. condendis, 


| rendis, dirigendis, expo- 


nendis, addiſcendis, & ob- 


ſervandis nequeat reduci. 
| In condendis vero legi- 
bus, ſex ſunt que inter a- 


lia veniunt precipus conſe 


deranda. Ac primum qui- 
dem ipſius in qua feruntur, 
| moles forma, quando alia 
ratto fit ubi regimen eſt 
monarchicum, alia ubi ari- 
Jucraticum, ubi democra- 
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T HE R E is nothing 


that can be ſaid or 
written of laws, although 
the field be large, and the 
common place thereof may 


ſeem to be infinite, but in 
mine opinion may be re- 


duced to one of theſe ſix 
heads, making, correcting, 
digeſting, 


mongſt manyothersdoprin- 
cipally fall into conſidera- 


of arias el the law- 


makers be governed; for 
one conſideration is requi- 
ſite where the government 
is monarchical, 


another 


when 


expounding, 
learning, and obſerving. 
Of laws concerning mak- 
ing of new, ſix things a- 


tion. Firſt, under what form 


0 


1 
method and order, three 


liament. 
correction of old, the ſame 
reſpects are to be obſerved, 


* 


when it is ariſtocratical, 


and a third when it is demo- 
cratical. Secondly, to know 


the ſeveral kinds of thè mu- 
nicipal laws of his own pro- 
per nation: for the inno- 
vation or change of ſome 


| Jaws is moſt dangerous, and 


leſs peril in the alterationof 


others. Thirdy, to under- 


ſtand what the true ſenſe 


and ſentence of the laws 
then ſtanding is, and how 


far forth former laws have 
made proviſion in the caſe 


that falleth into queſtion. 


Fourthly, by experience to 


apprehend what have been 
the cauſes of the danger or 
hindrance that hath fallen 


out in that particular to the 
commonwealth, either in re- 
ſpect of time, place, perſons 
or otherwiſe, Fifthly, to fore- 
ſee that a proportional re- 


medy be applied ſo, as that 


for curing of ſome defects 


future. Sixthly, the mean, 


and that only is by authori- 


ty of the high (that in troth 
is the higheſt) court of par- 
Concerning the 


that have been ſaid touching 


the makingof new. For di- 


geſting of former laws into 


/ 
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ticum rurſus alia. Alte. 
rum vero eff legum my. 
nicipalium, que nation; 


illi propriæ ſunt, in fin 


gulis ſuis generibus certa 


cognitio quandoquidem. pe. 


riculoſa magis fit ha. 
rum quam illarum |. 


gum five antiquatio, five 


innovatio, five denique 
immutatio. Tertium ef}, 
ut verum ſenſum atque 


ſententiam illarum ligun 


que tum obtinent, me- 


non gquouſque Jeges "ſu- 


periores canſſae contro. 
verſe proſpexerint tenea- 
mus. Quartum, ut ra- 


tones periculi aut dam. 


ni, fi quid in illo caſi 
reipublice atciderit, ri. 
ſpectu temporis, loci peri- 
narum, aut undecunque 


alias, © experientia aſſequa- 


mur. Quintum, diligens 
cautio eft, ut remedium 
aptum atque commodum 


paſt, there be not aſtirring of /c adbibeatur, ne dum a- 
more dangerous effects in 


liquibus malis praterilis 
mederi cupimus, futura a- 
lia longe periculofiora ex- 
citemus. Ultimum oft le- 
gum ferendarum medi- 
um quod totum in mag- 
ne illius & ſupreme ſane 
curiæ parliamenti autho- 
ritate poſilum eft legum 
antiquarum emendaiionem 
quod attinet, eadem Pla- 
ne cautiones obſervande 


things are requiſite : judg- ſunt, quas in condentis nl. 


ment to know them, art to 


diſpoſe them, and diligence 


vis ſupra attigimus. A 
les 


N 
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leges. vero ſuperiores in 


methodum atque ordinem 
requi- 


dirigendas, iria 
runtur; judicium ad eas 
cognoſcendas, ats ad diſ- 
ponendas, denique dili- 
gentia, ad complefendas 
fingulas ne que omitta- 
jur, Legum expoſitzo or- 
dinaris quidem reveren- 
des judices regnique ſa- 


pientes ſpectat, in maxi- 


is vero difficilimiſque 


cauſis ſupremum parlia- 


menti judicium. De ad- 


diſcendis legibus earum- 
que ſcientta aſſequenda in 


præfalions ad primum 
meum librum paucula 
attigi. 
omnes quidem in genere 
reſpicit, præcipuè vero ac 
ſpeciatim nonnullos, ut 
poſtea annotabitur, nam 
ſumma ſequar faſtigia re- 
rum. Status hijus regni 


monarchicus eſt, & or g- 


nis jure bereditario in- 
herenier ſucceſſivus: ab- 


ſolutiſſima ſane per fectiſ 
fimaque moAilting forma ut- 
pete que interregnum al- 


que infinita fimul incom- 
nada penitus excludat. 


Habetur enim in commu- 


ni jure axioma, regem An- 
25 nunguam mori : quod 
ane verum 

perpetus durantis, & nun- 
quam 


Anglia tripartite ; jus 


Legim obſervatio 


eſt reſpedtu 


 morientis . politice 
capacitatis, Leges hic in 


to omit none of them. The, . 


expounding of laws doth 
ordinarily belong to the re- 


verend Judges and ſages 


of the realm: and in caſes 


of greateſt difficultyand im- 
portance to the high court 


of parliament : concerning 


learning, and attaining to 
the knowledge of theſelaws, 
I have in the preface of my 


firſt book, ſomewhattouch- 


ed. The obſerving of laws, 
doth concernall whatſoever; 
but principally ſome in par- 


ticular, as hereafter ſhall be 


faſtigia rerum. Our king- 


dom is a monarchy ſuccel- 


ſive by inherent birthright, 


of all others the moſt ab- 
ſolute and perfect form of 
government, excluding in- 
terregnum, and with it in- 


finite inconveniencies; the 
maxim of the common law 
being, that the King of Eng- 
land never dieth, which is 
true in reſpeckof the ever du- 
ring, and never dying po- 
litic capacity, The laws of 
England conſiſt of three 
parts, the common law, 


cuſtoms, and acts of par- 
liament: for any funda- 
mental point of the ancient 
common laws and cuſtoms 
of the realm, it is a maxim 
in policy, and a trial by 


experience, that the altera- 
tion of any of them is moſt 


dangerous; for that which 
RE, hath 


touched, for ſumma ſequar 


(4) 


© 
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hath been refined and per · 


fected by all the wiſeſt men 
in former ſucceſſion of ages, 
and proved and approved 
by continual experience to 
be good and profitable for 


without great hazard and 
danger be altered or chang- 
ed. Infinite were the ſcru- 
ples, ſuits, and inconve- 
niencies that the ſtatute of 
13 E. 1. de dons conditiona- 
libus did introduce, which 
intended to give every man 
power tocreate a new found 
eſtate in tail, and to eſtabliſh 
a perpetuity of his lands, fo 
as the ſame ſhould not be 
aliened nor letten, but only 
during the life of tenant in 


tail, againſt a fundamental Fazuto, 13 E. 1. de Donis 
conditionalibus, intraduc- 


rule of the common law, 


that all eſtates of inheri- 


tance were fee-limple ; 
whereupon theſe inconve- 


niencies enſued, purchaſers 


defeated, * leaſes evicted, 
other eſtates and grants 
made upon juſt and good 
conſideration were avoided, 
_ creditors defrauded of their 


juſtandduedebrs, offenders. 


1mboldened to commit ca- 
pital offences, and many o- 
ther inconvenienciesfollow- 
ed: alſo, what ſuits and trou- 
bles aroſe by the ſtatute of 34 
Ed. 3. of nonclaime, enacted 


againſt a main point of the 
com. law, wherebyenſu'd the 


univerſal trouble of the K's 
ſubjects, as it was reſolved in 


| | conſuttudinet, 

ac aecreta comitiorum ; 
Jam principia atque fun- 

damenta juris communi 
& conſuetudinem regni 
f for quod atlinet, axioma pali- 
( the commonwealth, cannot ficum eft, uſu atque expe. 


"= 1 
Commune, | 


rientia ratum, periculefi 
mam eſſe uniuſcujnſque 


eorum alterationem : quod © 


enim a ſapientiſſimis olim 
viris longa etatum ſerie 


politum ac perfettum eff, 


inde vero afſidua experien. 
tia bonum atque utile rei. 
publics probatum & ap- 
probatum, illud fine mag- 


no periculo ac diſtrimine 


mutari aut alterari nequit, 
Infiniti Fin nt ſcrupuli, 


lites, incommoda ex 


ta: ubi cautum fuit ut 


Penes unumquemgue efſet re- 
cens excogitatum jus talia- 


tum, Hoc eft limitatum, in- 


ciſum aut reſtrictum creare; 


terrarum inſuper ſuarum 


perpetuilatem quandam ſta- 
bilire, adeo ut neque alie- 


nari, neque locari, niſi 
durante naturali vita te- 


nent is illius (ut loguimur) 
taliati paſſent: aique hoc 


contra fundamentale prin- 
cipium juris communis, vides 


licet, quod hæteditatum 


Jus omne per feudum ſim- 
plex tranſiret: unde in- 


cmmoda hac aliaque plu. 
rima ſequuta ſunt, empio- 
— — 
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fes - #fvehdat, locationum 


mile - evitle,; ſtatus a- 
hi #tqite donationes aquis 
Joni ſaue rationibus con- 
ceſſe penitis Fruſtatæ, 
mundi argento credito- 
fes, ſontes ad capitalia 
fagitia perpetranda ani-' 
Adbæc cuivis e- 


pra del mediocriter. in- 
fituto apparet, que lites, 


quanta lurbæ, ex ſta- 
Into illo ortæ ſunt: 34. 
Ed. z. cui titulus de non 
fepoſcendo, nobis non 
claime, lato contra juris 
communis Præcipium funda- 
nenrum; unde tot moleſ- 
tie ſubditis exhibite velut 
in comitits illis, 4 H. ; 
cap. 24. concluſum ac de- 
finitum eſt. Quam vero 


ſubtiles ac ſpinoſæ quaſti- 
pullularunt 


ones indies 
de validitate atque inter- 
pretatione teſtamentorum 
quibus date ſunt terra- 


rum heæreditates, que ta- 


men jure communi, an- 
te ſtatuta teſtamentaria, 


32 & 34 Hen. 8. legari 
non poterant, quotidiana 
experientis clare docet, 


nam,  plurimorum vero 
damnum ac detrimen- 
um. Atque præ cæteris, 


recentes quaedam i inventiones 
4c commenta, in ſatiſdatiane 


frmandiſque terrarum poſ- 
ſeſſionibus, per limitationem 


 quorundam uſuum, ſub no- 


vii S fanatics cautiont- 


parliament in4H.7. cap. 24. 
is apparent to all of leaſt un- 
derſtanding: what intricate 
and ſubtile queſtions in law 


daily aroſe upon the validity 
and conſtruction of wills of 
lands, which by the rule of 
law were not deviſable be- 
fore the ſtatutes of 32 & 34 
H. 8. of wills, daily ex- 


perience to the ruin of ma- 


ny, and hinderance of mul 
titudes manifeſtly teacheth. 

But above all, certain late 
inventions and deviſes in 


mitation of uſes, under up- 


aſſurances of lands by li- 


ſtart and wild proviſoes and 
limitations, ſuch as the com- 
mon law never knew, do 


breed and multiply infinite 
troubles, queſtions, ſuits, 


and difficulties: 


in the 
Parliament holden in the 20 


year of King Henry III. it 


was moved that children 


born before marriage (be- 


ing baſtards by the com- 


cal laws, whereunto ſaith 


mon laws of this realm, the 
wiſdom of the law abhor- 

ring clandeſtine contracts) 
might be legitimate accord- | 
ing to the civil or eccleſiaſti- 
ad multorum quidem rui- 


— * 


the ſtatute, omnes Comites 


S Barones una voce re- 


ſponderunt, nolumus leges 
Anglia mutare que hucuſ- 


que uſitatæ ſunt & appro- 


bate: in which few words 
is obſervable; 
ſolute concord and unity, 


ung vote, of all the Peers 


and 


f 


firſt, the ab- 


vir 
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and Lords of Parliament: 


ſecondly the denial, nolumus 
leges Anglia, not of Nor- 


mandy, or of any other na- 
tion, as is fondly dreamed, 
as elſewhere I have ſhewed, 
but the common law of 
England : and thirdly, the 
reaſon of their denial : que 
Bactenus uſitatæ ſunt & ap- 


probatæ, as if they would 
have ſaid, we will not change 


the laws of England, for that 
they have been anciently 


uſed and approved from 
time to time by menof moſt 
ſingular wiſdom, under- 


ſtanding and experience. I 
will not recite the ſharp law 
of the Locrenſes in Magna 
Gracia, concerning thoſe 
that ſought innovation in 
preferring anynew law to be. 
made, you may read it in the 
gloſs of the firſt book of J»ſ[- 
tinian's Inſtitutes, becauſe it 
is too ſharpand tart for this 
age: but take we the reaſon 
of that law. quia leges figendi 

S refigendi conſuetudo eſt per- 
nicioſa. But Plato's law I will 
recite touching this matter, 


which you may read in his 
6th book de Legibus; if any 


citizen do invent any new 


thing, which never before 


was read or heard of, the 


inventor thereof, ſhall firſt 


practiſe the ſame for the 
ſpace of 10 years in his own. 


houſe, before it be brought 
into the commonwealth, or 


„ 


J 


* 


bus, quas ne « novit 911. 
dem jus naſtrum,  infint. 
tas plene turb at, quæſſio. 
nes, lites, ac difficultates 


_& pariunt, S | multipli. 


cant. In comitiis babiſi 
anno 20 Hen. 3. propofi.. 
tum & rogatum eſt, ut J. 
beri ante malrimonium 


nati (quos omnes jus m. 


rum commune (pruden. 
ter quidem abborrens 4 
clandeftinis nupliis) bo- 
bet pro ſpuriis) ex inſtitu- 


to juris civilis aut eccle- 


 fraſtiet, ferent legitimi ; 


cui (inquit lex) omnes 


Comites & Barones un 


voce reſponderunt, nolumus 


leges Angliæ mutare, 


que hucuſque uſitatæ 
ſunt, & approbatæ. I 
quibus verbis (numero ſant 
Paucis) ob ſer vari poteſt. 1. 
Abſoluta cencordia atque u- 
nitas, una voce, omnium, 


ſcil', Comitum & Baroniim 


in Comitiis. 2. Negationis 
forma, nolumus leges An- 


gliæ, non Nor manniæ, aut 


allerius cijuſris nationis, 
ut nonnulli imprudenter 
ſomniant (ficut alibi o- 
fiendemus) ſed jus com- 
mune Anglia. 3. Nega- 
tionis ratio, videlicet, quæ 
hactenus uſitatæ ſunt & 
a pprobatæ: ac /i dixiſſent, 
nolumus mutare leges 
Anglia, utpote de tem. 
pore in tempus a vi 


| ing ulari prudentia, ige 
publiſhedtothepeople, tote 


nig, 


_ 


— 


nig, ex periemtia praditis 
| antiquitus uſurpatas algue 
approbatas. Molo hic com- 
memorare Locrenſium illud 
in Magna Gracia decretum 
ſane aſperum, in eos latun 
gui novis rebus Hudentes, 
legem aliquam novam al. 
que inauditam - rogarent : 
apud Fuftinianum in gloſ- 
ſa ad primum librum in- 
flitutionum letiu off, & 
vereor ut buic etati aceſ- 
cat plus ſatis: rationem 
tantum illius decreti fic 
babere, Quia leges figen- 
di 9- refigendi conſuetudo 


vero legem de hae re re- 
ctabo, que habetur apud 
cum 6 de Legibus: fi 
quis Civis nondum quid & 
inauditum invenerit, illud 
ad decennium in ſuis edibus 
d indentor exerceat, hoc fine, 
ut ft utile probetur inven- 
tum profit authori, fin vero 
malum, ipſi ſoli, non rei- 
public noceat. Probo e- 
nam & edictum illud a Sue- 
lonio relatum, wadelicet : 
We præter conſuetudinem 
& morem majorum fiunt, 
neque placent, neque refta 
vigentur. Atque ſane diſ- 


di inſtitutum illud a no- 
firatibus. obſervari, ni- 
mirum; mos fidelifhme 
veluſtatis. retinendus eſt : 
Wntio denique & conclu- 


Vol. II. 


cuperem Honorii & Arca- 


do. rem banc Periandri 


bs ON 


end that if the invention. be 
good, it ſhall be profitable to 
the inventor, and if it were 
nought, he himſelf, and not 
the commonwealth might 


taſte of the prejudice. And 


I like well the edict report - 


ed by Sustonius; quæ præter 
conſuetudinem & morem ma- 


jorum unt, neque placent, 
neque reqta videntur. And 


1 would the commandment 
of Honorius and Arcadius 


were of us Engliſhmen ob- 


ſerved, mos fidelifſime ve- 


tuſtatis retinengus eſt; and 
1 agree and conclude this 


point with -the apothegm 


of Periander of Cor inth, | 


that old laws and new 


meats-are fitteſt for us, As 
concerning the correQing 
of the common laws, or 
ancient cuſtoms of Eng- 


land, may be applied all 
that hath been ſaid concern- 


ing making of laws: only 
this add ; that it hath been 
an old rule in policy and 
law, that correctio legiim eſt 


evitanda, And yet con- 


cerning certain of our penal 
ſtatutes, to repeal many 
that time hath antiquated 
as unprofitable, and remain 


but as ſnares to intangle 
the ſubjects withal; and 


to omit all thoſe that be 
repealed, that none by them 
be deceived, as for example 
concerning drapery, or ſuch 
like. To make one plain and 


N per- 
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perſpicuovs law divided in- 
to articles, ſo as every ſub- 
jet may know what acts be 


in force, and what repealed, 


either by particular or gene- 
ral words, in part, or in the 
whole, or what branches 
and parts abridged, what 
_ enlarged, what expounded : 
ſo as each man may clearly 
know: what and how much 
is of them in force, and how 
to obey them, it were a ne- 
ceſſary work, and worthy of 
ſingular | 
which, his majeſty out of his 
great wiſdom and care to 
the . commonwealth, hath 
commanded to be done: for 
as as they. now ſtand it will re- 
quire great pains in reading 
over all, great attention m 
obſerving ,and greater judg- 
ment in diſcerning upon con- 
fiderationof the whole,what 
the law is in any one parti- 

_ cular point: but with this 
caution that there be certain 
ſtatutes concerning the ad- 
miniſtration of juſtice, that 
are in effect ſo woven into 
the common law, and ſo well 
approved by experience, as 
it will be no ſmall danger to 


alter or change them: and 


herein, according to his royal 


commandment (God will- 


ing) ſomewhat in due time 
4 mal be perform'd. Forbring- 
ing of the com. laws into a 
better method, l doubt much 


of the fruit of that labour. 


commendation : 


 turnitas. 


ſemilibus ; 


reſtringuntur, 


Corintbii "vis * 
mate; antiquis lepibus, 8 
cibis recentibus utendum of. 

Juris vero communit 
2 conſuetudinum Angliz 
antiquar” emendation quod 
attinet eo referatur quic- 
quid de condendis Logs. 
bus diflum eſt; unn 
id addas, receptam olim 
fuiſſe cum in reipublice 
adminiſtratione, tum in 
Juriſprudentia, regulan, 
quod correctio legum of 
evitanda operæ precium 
tamen ' interea effet, & 
fingulari laude dignum, 
ex Statutis noſtris Pena- 
libus multa 7 at- 
que abrogare, gue dil. 
temporis tam- 
quam inutilia antiquavit, 
& ſubditis tantum illa 
querendis inſerviunt: ea 
item omnia omittere que 
jamdudum abdicata ſunt, 
ne quis lis fallatur, vo- 
Inti de Pannaria, aut con- 
unum aenique 
idque \ perſpicum Juri 
quaſi corpus condere, ils 
in articulos diſtributum, 
ut quivis ſubditus intell- 


gat, que Statuta obline- 


ant, quæ abrogenter, five 
ſpecialibus five generali- 
bus ver bis, vel in parle, 
wel in toto; tum eta 
que membra aut partes 
que  dila- 
tantur, que en ponuntus, 


ita ut cuivis pateat quid 
ſuan- 


guantumque in its valeat, 


atque tum illa quid jube- 


ant, tum lic quomodo 
fareat; id quod Ma. Re- 


gia pro ſingulari ejus 


prudentia atque cura er- 


N rempublicam juſſit 
= : nam ut ſer nunc 
labent Aal uta, reguirent 


profetio & in per legendo 
ingentem operam, & in 
objervando . mag nam in · 
tentionem, 
ro in diſcernendo judict- 
um, ut dum quis omnia 
penftet, quid Lex fit vel 
in uno aliquo 
lare pronunciet, Hic ta. 
men moneri te. Bolo, eſſe 
quedam Patuta que ju- 


flitie adminiſtrationem re- 
ſpiciunt, ita juri com- 


muni intertexta & invo- 


uta, adeoque experientia 
ipſa comprobata, ut hy | 


culoſum plane eſſet & 

convellere. aut immutare: 
verum bac quidem in re 
ex mandato Regio fiqui- 


dem Deus dederit, oppor- 


tuna tempore aliquid þ- 
et. Quad vero ad redu- 
fionem Juris Communis 
in commodiorem 
boris 


rultu plurimum 


dubito; illud ſcio, quod. 
conpendiæ in multis qui- 


den ſcientiis authoribus 
iphs proſuerunt, 
alis (præſertim ut nunc 


maximum ve⸗ - 


articulo 


Metho- 
dum altinet, de illius la- 


Terum 


V pantur ) non meaiocri- 


To the READER. 


This I know, that abridg- 
ments in many profeſſions. 


have greatly profited the au · 
thors themſelves ; but as they 
are uſed, have brought no 


ſmall prejudice to others: 
for the adviſed and orderly 
reading over of the books 


at large in ſuch manner as 


elſewhere I have pointed at, 
I abſolutely determine to be 
the right way to enduring 
and perfect knowledge, and 


to uſe abridgments as ta- 


bles, and to truſt only to the 
books at large: for I hold 


him not diſcreet that will /e- 


Aari rivulos, when he may 


petere fontes. And certain 


it is, that the tumultuary 
readingof abridgments, doth | 


cauſe a confufed judgment, 
and a broken and troubled 
kind of delivery or utter- 
ance: 
ſaid penal laws into ſuch 


method and order, and with” 
ſuch caution as it aboveſaid 
(which cannot be done but in 


the High Court of Parlia- 


ment, nor without the advice 
of ſuch as before is touched) 
were an honourable, 


able and commendable work 


for the whole commonwealth. 
This 4th part of my Reports 


doth concern the true ſenſe 


and expoſition of the laws 
in divers and. many cafes, 
never adjudged or reſolved 
before: which for that they 
may, in my opinion, tend to 
| 2 —V 


but to reduce the 


profit- 


and concluſions, 
intended and deſired for 
the common good, to have 
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the general quiet and bene- 
fit of many, the only end 


(God knoweth) of the edi- 


tion of them; I thought it a 
part of my great duty that 
I owe to the commonwealth 
notto keepthem private, but 


being withal both encourag- 


ed, and in manner thereunto 


inforced, to publiſh and com- 
municate them to all, where- 
in my comfort and contenta- 
tion is great, both in reſpect 
of your ſingular and favour- 
able approbation of my for- 
mer labours, as for that 1 


(knowing my own weak- 


neſs) have one great advan- 


tage of many famous and ex- 
cellent men that have taken 
upon them the great and pain- 


ful labour of writing: for 
they, to give their works the 


more authority and credit, 
have much uſed the figure 
profopopeia in feigning di- 
vers Princes, and others of 
high authority, excellent 


wiſdom, profound learning, 


and long experience, to 
peak ſuch ſentences, rules, 
as they 


obeyed and obſerved, as 


| Renophon the great in his 


book which he wrote of the 


inſtitution of Princes, feign- 


eth that King Cambyles 
taught and ſpoke many ex- 
cellent things to Cyrus his 


ſon; and in another book 


commune 


ter obfuerunt. Nad win 
abſolute ftatuo (quod & 
alias etiam attigi) majs. 
rum librorum Mtudioſam 
& methoaicam perleftiq. 
nem, certam viam ac ra. 
tionem eſſe ad conſtantem 
perfetamque Juriſpruden- 


tiam aſſequendam : interim 


compendiis tanquam indici. 
bus utendum cenſeb, libri 
vero ipſis innitendum ac 
Adendum; neque enim pru. 
dentis arbitror ſectari ri. 


oulos, ubi fontes ipfos 


petere liceat. Et ſane 
conſtat tumultuariam com. 
pendiorum leftionem, conft- 
ſumjudicinm& interruptan 
ac perturbatam elocution 
cauſare. Leges vero pœnales 


in eam methodum atque for. 


mam (adhibitts inſup' calls 
tionibus quas ſuprapoſui. 
mus) reducere, (quod non 
rift in honorario coimmiii- 
orum conventn, ne; fire 
eorum ues prius altigimus 
confilio feri pe oP 
el univcr/ae rei pub. ulile, 
laudabile, gloriofum. Quar- 


ta bc pars relationun 


meorum, verum ſenſun 
atque  expojition' legum in 


multis capitibus nunquan 


prins judicatis aut deſinilis 
continet: quæ quia ad 
zuultor' bonum 
ac tranquillitatem (mea o- 
pinione) ſpectare videntur 

(quem novit Deus) unn 
ibi finem in illis edeniis 


fa 
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lt propoſitum, Mei ii mei 


erga rempub. pulavi eas 
non ſupprinitre, verum ef- 
ferre in Jucem omnibuſque 
publicare, ad id præſertim 
on invilatus modo, ed 
tractus quaſh 7 compulſus: 

a quidem in re magna 


mihi ſolatio eſt, tum fingu- | 


laris veſtra ſuperiorum 
| mearum elucubrationum ap- 
probatio, tum ad imbecilita- 
tis mee conſcius, illud unum 
abi pre multi Iuftribus 
| ſane ac preftanti inis UITIS, 
qui difficilem hunc ſcribendi 
laborem ſuſceperunt commode 
accidit, quod illi quo fidem 
atgue authoritatem operibus 
ſuis conciliarent, ura illa 
quam Proſopopæiam vocant 
ſepius ufi ſunt dum multis 
principit* actiſq;, in ſumma 
poteſtate conſtitutis, deni- 


que excellenti prudentia 


recondita defrina, longa 
experientia viris, eas ſen- 


taitias, regulas ac conclu- 


ſanes affinxerunt, quas 


pſi ad bonum publicum 


ſecipi alque obſervari vo- 
lebant & cupiebant : ita 


nagnus ille Xenophon in 
libro quem de inſtitutione 
principis ſcriꝑſit, fingit 
mprimis quod Cambyſes 


ipſe Cyrum filium mul- 
las res preſtantifſimas do- 
cui; & rurſus de dici- 
pling militari ſermonem 
inftituens, regem Philip 
pum inducit, Alexandrum 


which he wrote of the art of 
chivalry, he feigneth how K. 


Philip taught and inſtructed 


his ſon Alexander to fight. 
But] without figure, or feign- 
ing, do report and publiſn the 


very true reſolutions, ſen- 


tences and judgments of the 
reverend Judges and ſages 
of the laws themſelves, who 
for their authority, wiſdom, 


| learning, and experience, are 


to be honoured, reverenced, 
andbelieved. The due obſerv- 
ation of the ſaid laws doth 
generally without anylimita- 
tion or exception concern all: 
but principally Princes, 


Nobles, Judges, and Magi- 


ſtrates, to whoſe cuſtody and 


charge the due execution 
(the life and the ſoul of the : 
laws) 1s committed ; for that 


they in reſpect of their places 
are more eminent and con- 
ſpicuous than other men, 


wherein three things are ne- 


under- 


ceſſarily required, 


ſtanding, authority, and will; 
concerneth 


underſtanding 
things and perſons ; that is, 


firſt what is right, and juſt 
to be done, and what il, and 


to be avoided; ſecond ly, 


what perſons for merit are 
to be rewarded, and what 
for offences to be puniſh- 


ed: and both in reward 


and puniſhment to obſerve. 


quantity and quality, Au- 
thority to protect the good, 


and to chaſtiſe the ill. Will 
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2 Paralip. 
xix. verſ. 6, 


To *s READER. 


prompt and ready duly, fin- 


cerely, and truly to execute 


the law. But foraſmuch as 
many adverſaries, and two 
open enemies do continually 


lie in wait to aſſault this good 
and ready will, it muſt of ne- 
ceſſity have two defenſive 
complete armours of proot : 

firſt integrity againſt theſe 6 


ſecret adverſaries, gifts, af- 


fections, intreaty, anger, pre- 


cipitation, and moroſa cuncta- 
tio, peeviſh delay. Secondly, 
fortitude and conſtancy a- 


gainſt the terror of malice 


and fear of danger, two open 
and violent enemies: videte 


Judices quid faciatis, non enim 
hominis exercetis judicium ſed fidei & 
domini, & quodeung, judica- 
verilis in vos redundabit. And 


Deus eft Judex juſtus, fortis, 


& patiens, and ſo muſt every 
Judge be. Juſtus, without 


reſpect, to give every man 
his own: and therefore ju- 


dicia are ſo called, becauſe 
they are tranquam juris dicta, 
and the law whereby you 


Judge eft mens quædam nullo 
Perturbala affetiu, Ariſt lib. 


3. Polit. Fortis againſt malice 


and danger, neq; timida Pprobi- 
tas, neg; improba fortitudo rei- 
publice ef utilis. And patiens, 
when he doth juſtice ſincere- 
ly and with a good con- 
ſcience, and yet is deſpiſed, 
deſpited, or diſgraced : non 


ſ 


merentur. 


flium ſuum ad pugnan © 
inſtituentem: ego vero ſine 
figura aut fixione omning 
aliqua, fero in publicum 
ip/iſſimas quidem ſolutiones, 
ſententias ac judicia, re- 
verendiſſimorum Judicium | 
legumque Antifiitum, qui 
propter autheritatem, pru- 
dentiam, dotifinam, atque 
experientiam, facile bono. 
rem, reverentiam ac fidem 
Jam vers le- 
gum Juſta obſervatio, ut 


in genere omnes abſque ulla 


limitatione aut exception 
reſpicit, ita pracvipue prin- 
cipes, mobiles, judices, 
ac magiftratus, quorum 
S tutele earum di- 
bita adminiſtratio (quam 
vitam atque animam le- 
gum vero dixeris) commit- 
titur ac demandatur; 


quando illi reſpectu ordi- 


nis & loci quem oblinent, 
longe eminentiores aiqut 
conſpicui pre alias exiſtuu. 
Hic ergo tria neceſſario re- 
guiruntur, judicium, au- 
theritas, voluntas: judi- 
cium res aut perſonas it. 
ſpicit, id eſt, primo quid 
fatlu reum juſtumque, quid 
item malumac declinandum. 

2. Quibus præmia Meriid 
debentur, quibus  etram 
feng; ac ut in utrilque 
quaniitas & qualitas jaſre 


l obſer etur : * authoritas ad 


ho- 
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57% tuendos, malos pu- ſolum pana, ſed patientia at- 


niendos : denique voluntas 
prompta atque expedita ad 
ſynceram ac debitam legum 
excution:m : quoniam vero 
multi adverſarii & preſer- 
tim duo hoſtes aperti, juſte 
huic ac prompte voluntali 


ſemper inſidiantur, duplici 
armatura gravi & defen- 


Ava opus eft. 1. Integri- 
tate adverſus ſex latentes 
hoſtes, viz. Dona, affec- 
tones, rogationes, iras, 
præcipitationem, & moro- 


ſum cundlationem. 2. For- 


titudine & conſtantia con- 
tra terrorem malitie, & 
timorem periculi, qui duo 


boſtes ſunt aperti acerri- 


mique. Videte Judices quid 


faciatis, non enim hominis 


exercetis judicium ſed Do- 
mint, & quodcunque judi- 
caveritis, in Vos redundabit. 


Deuseſt Fudex juſtus, fortis, 


G patiens, talem decet ef- 


fe omnem Judicem. TJu- 


- fium, fine reſpectu quod 


ſaum oft cuique dando, i- 


deoque judicia fic dicun- 
tur quaſi juris difla: & 
lex ſecundum quam Ju- 


dicium fit, eſs mens quæ- 


dam nullo perturbata af- 
feflu, Ariſt. polit. 3. For- 
lem, contra malitiam & 
periculum: nam neque 


umida probitas, nique 
improba fortiiudo reipub. 
ff utilis. Denigue Pa- 
lientem, ut fincere & ex 


quiret nomen perſecutionis, & 


gloriam victoriæ. Ariſiotle, 


lib. 2. Top. Melius eft judicare 
ſecundum leges & literas, quam 


ex propria ſcientia & ſententia. 


Ignorantia juaicis eſt plerumg; 
calamitasinnocentis, and there- 
of it proceedeth that the 
Kings of this realm have 
had ſuch ſpecial care of 
calling ſuch men to Judicial 
places, as have knowledge, 
and other the incidents in- 
ſeparable above- mentioned. 
And becauſe theſe Judges 


are (if order be obſerved) 
takenof ſuch as be Serjeants, 
eſpecially care is always 


taken in calling men of 
Tearning, integrity, and liv- 
ing to that {tare and degree; 
never can a Judge puniſh 
extortion, that is corrupted 


himſelf, nor any magiſtrate 


puniſh any ſin as he ovght 


that is known to be an of- 
himſelf ;, 
therefore it is an incident 


fender therein 


inſeparable to good govern- 


ment, that the magiſtrates 
to whom the execution of 


laws is committed, be prin- 
cipal obſervers of the fame 


themſelves. But herein hear 
what ſhall be ſaid, to 
which nothing can be add- 
ed; et nunc reges intelli- 


gite, erudimini qui judica- 


tis terram, Servite Domino 
in timore, & cxultate ei 
1 cum 


xy 
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To the 


cum tremore, apprebendite diſ- 
ciplinam, ne quando iraſcatur 
Dominus, & pereatis de via 
juſta. Whoſoever will be 
complete Judges, intelligite, 
apprehendite, erudimini, ſer- 
vite, exullate, you muſt be 
apparelled with the rich 
robes of underſtanding and 
learning, you muſt your- 
felves embrace diſcipline, 
you muſt obſerve the Jaws 
yourſelves, with great fear 
and humility, which if you 
will do, ſervite Domino in 


timore; you mult be chear- 


ful, and comfort yourſelves 
in doing juſtice, for you 
ſhall find many croſſes and 
dangers. Ez exultate, 
yet cum tremore, do all theſe 
things leſt ye enter into 
wrath, and ſo ye periſh from 
the way of righteouſneſs ; 


whereby it appeareth, that 


the greateſt loſs a Judge or 
magiſtrate can have, is to 


give himſelf over to paſſion, 


and his own corrupt will, 


and to loſe the way of righte- 


ouſneſs, et percatis de via juſta. 


To the whole body of the 


realm concerning this point, 
J ſay, your fault will be the 


greater, if having a Sovereign 


10 religious, wiſe, and learn- 
ed, ſo great an obſerver of 
laws, ſo virtuous of his own 
_ perſon, you apply not your- 
ſelves to his example and 
precedent ; tor the heathen 


but 


Petundis 
qui eft ipſe compilator : 


READER: 


pura conſcientia juſtitian 
adminiſtret, licet inde de. 


ſpicatui, opprobrio, fort) 
etiam ludibrio habitus fit; 


nam non ſolum pena, ſed 


patrentia acquirit nomen 
perſecutionis, & gloriam 
victoriæ. Ariſt. 2. Top, 
Melius inquit eft judicare 
ſecundum leges & literas, 
quam ex propria ſcientia & 
Sententia. Ignorantia judi- 
cis eſt plerumque calamilas 
innocentis. Alque hinc ef 
quod regibus moſtris illud 
imprimis cure ſemper fuit, 
ut ad jus publice dicendum 
eos promoverent qui ſcien. 
tia aliiſque ſupradifiis vir. 
tutibus prepollerent. Et 
quoniam judices hit or- 
dinarie quidem ex ſervi- 
entibus ad legem eligun- 
tur, caulum Pracipue th, 
ut ad ſtatum & gradum 
lum non niſi viri dotirind, 
integritate, opibus pares 
vocentur, Neg, enim po- 
teſt judex de pecunits re- 
alium damnare 


neque cuicus magiftratus 
crimen aliquod uti par 
punire cujus ipſe reus e- 
Je dignoſcitur. Illud ergo 
in oinni bene enſtituta 
repub. neceſſario reſ uiri- 
tur, ut magiſiratus quibus 


legum adminiſtratio com 
miititur, eaſdem ipſi pre 


alits obſervent, ad quam 
8 1e ua 


rem ſententiam illum ( cui 
ni bil addi poteſt) apponam : 
nunc reges intelligite, 


erullimini qui judicatis der- 


rum: ſervite Domino in 
timore, & exultare ei cum 
tremore, apprebendite diſ- 
tiplinam, ne quando iraſca- 
tur dominus, S pereatis 
de via fuſta. Qui judi- 
ces complett eſſe vullis 
intelligite, apprebendite, 


trudimini, ſervi te, exultate, 


pretigſis imprimis veſtibus 
imielligentiæ & doctrinæ in- 
dui ipſos vos oportet, diſci- 
plinam apprebendere, leges 
ob/ervare, idque magno cum 
tremore ac bumilitate; 


quod ut facere palſitis, 


ſervite Domino in timo- 
re: alacres fitis oportet, 
& conſcientia juſtitiæ ad- 
miniſtratæ ſolari vos, fi- 
quidem multas invenie- 
tis tribulationes, multa 
pericula ; ſed exultate, ve- 
rum cum tremore: bec 
omnia facite, ne quando 


iraſcatur dominus, & pe- 
reatis de via juſta. Unde 


palet quod graviſſima ja- 


ura quam Judex aut 


nagiſtratus poteſt facere, 
me et ut paſſioni ſeſe 


ac corruptæ ſue voluntati 


iradat, atque ita pereat de 
dia juſta, Illud denique 
lot reipub. noſtræ corpo- 
ri dico atque edico, quad 
graviore omnes culpa rei 


To the RE A D E R. 


poet could ſay; regis ad ex- 
emplum totus componitur orbis. 
But whilſt I was intending 


and going about this edition, 


I, by commandment, attend- 


ed upon his moſt excellent 


Majeſty for direction about 
his Highneſs's affairs that 


concerned the duty of my 
place to proſecute; at what 
time I well perceived what 


princely care his Majeſty had 
taken for execution and ex- 
pedition of juſtice, and that 


upon conſideration thereof 
he found two impediments 


therein: one, that in the two 
eminent courts of ordinary 


juſtice, the King's Bench, 


and the Common Pleas, there 


were four Judges; and many 


times in caſes of great diffi- 
culty, the Judges being e- 


qually divided in opiniou in 
either court, the matter de- 
pended long undecided: for 
preventing whereof his ma- 
jeſty in this term of Saint 
Hilary, in the firſt year of 
his moſt happy and proſpe- 
rous reign, added a Judge 


more to either Bench, Sir 


David Williams, Kt. Ser- 


jeant at law, to the King's 


Bench; and Sir Wm. Da- 
niel, Kt. Serjeant at Law to 
the court of Common Pleas, 
his Majeſty ſaying, that 
Numero Deus impare gau- 


det. The ſecond impediment 


was, that divers doubts and 


queſti- 
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queſtions of law remained 
undetermined, the ſame ri- 
ſing partly upon long and ill 

enned ſtatutes lately made, 
partly by reaſon of late, and 
new deviſes and inventions 
in aſſurances, which the eye 
of the law in former ages 
never beheld, and cannot yet 
incline to allow them, and 
partly by conveyances and 
wills drawn and deviſed by 
ſuch as have ſcientiam ſci- 
olorum que eſt mixta 1gnoran- 
tia: which queſtions and 
doubts already grown, his 
Majeſty deſired might be re- 
ſolved and determined ac- 
cording to the true ſenſe of 
the laws of the realm. And 
where there have been ſome 
diverſity of opinions between 
certain of the courts of Juſ- 
tice, that the ſame might up- 
on conference and mature 
conſideration be agreed and 
reſolved. And his Majeſty 
underſtanding (as it ſeem- 
eth) by reaſon of my former 
editions, that I have obſerv- 
ed many 


ble and doubtful caſes, which 
upon great ſtudy, conſidera- 
tion, conference. and delibe- 
ration, have been reſolved 


and given by the reverend 


Judges and fathers of the 
law, required me to pro- 
ceed, and for the general 
good and quiet of the ſub- 
ject to publiſh them, whole 


To the READER. 


3 determinations 
and judgments of queſtiona- 


Banco (ut logui mur) Judt 


tenebimur, fiquidem repo 
habentes adeo pium, pru. 


dentem, dottum, dilipen- 


tem legiim virtuliimg; on- 
nium cultorem; illius ms 
exemplo non actymmode- 
mus, quando poeta ethni. 
cus dicere potuit ? Regis 


ad exemplum lotus con. 


ponitur orbis. Interea vers 


dum huic editioni operan 


dabam, Regiam Majeſta- 
tem ex mandato adii d. 
celſitudinis ipfius negotii 
quibuſdam ordinandis, qui- 


rum adminiſtratio munis 


meum ſreffabat , quo gui. 
dem tempore illud impri- 
mis perfpexi, quam in. 


penſe Magijt. ipfius exect- 


tion alque ex pedibionen 
ſuſtiliæ cura verat, quodg; 
re mature penſitata, dit 
ejus impedimenta inveniſſe : 
unum quod in duabus emin- 
entiſſimis juſtitiæ ordinarie 
curiis (Banco, viz, tam 
Regio, quam Commun ut 
loguimur) quatucr tantui 
judices efſent, unde ſæpi- 
us uſu venit, ut in call 


perplexis & difficiliortbus, 
ægqualiter diviſis ac diſcrt. 
pantib Judi inutraq; cur 
 ſentent”, lis non deciſa dit 


tius penderet : cui mala u 
occurreret, placuit Majijh. 
eius in boc terw S. Hi, 
an 19 f@ iciſſimi ipſi de 
forentiſſimi regni, utriqut 


(el 


cem quintum addere re- 
gio guidem Dav. Williams 
equidem, ſervientem, ad 
legen, communi vero Guli- 
num Daniel equitem, ſer- 
vientem item ad legem 7 


dicente inſuper Majeſt. ſua, 


futt, qued mult e queſttones 
dubie adhuc maneant non 
definite ; que quidem ortæ 


quibuſa* recentior* per- 


partim ex commentis alq; 
inventionibus novis in pa- 
Bis frmandis & ſatiſda- 
tionibus: quales neque 
vidit oculus juris apud ſæ- 
culum prius, neque etiam 
dum adduci poteſs ut ap- 
| probet aut amplexetur : 

partim deniq; ex pactioni- 
bus Teſtamentis ſcriptis 
facfiſa ab iis qui ſcienti- 
am habent Sciolorum, que 
oft mixta ignorantia. Quæ 
ſane queſtiones atque contro- 
verſig jamdiu ortæ, ut ſecun- 
dum verum ſenſum legitm hu- 
Jus regni ſolvantur, Majeſt. 


tentiæ atque opiniones Ju- 
diciariæ in diverſis foris 
ortæ, communi conſilio & 
matura deliberatione com- 
ponantur atq; determinen- 
fur. Quin & certior factus 
Rex, ut videtur, quod in 


uod Numero Deus impare 
gaudet. 2. Impedimentum 


ſunt, partim ex ſtatutis 


Plexis ac | male. ſcripts * 


1%, magnopere deſideravit ; 


nec non ut diſcrepantes, ſen- 


-To the READER. 


commandment being to me 


ſuprema lex, hath both en- 


couraged and impoſed a ne- 
ceſſity upon me to publiſh 


this 4th edition: which con- 


taineth nothing but his Ma- 
jeſty's own, being ſweet and 
fruitful flowers of his crown; 
for the laws of England are 
indeed fo called, jura coro- 
næ, or jura regia: becauſe 
as Bracton, lib. 1. cap. 8. 
ſaith: ipſe autem Rex, non de- 
bet eſſe ſub homine, ſed ſub Deo 


& lege, quia lex facit Regem: 
attribuat igitur Rex legi, qa 


lex altribuit ei, vide domina- 


tion & imperium : non eſt enim 


Rex ubi dominatur voluntas, & 
non lex: that is, the King is 


under no man, but only God 


and the law; for the law 
makes the King: therefore 


let the King attribute hat to 
the law, which from the law 


he hath received, to wit, 
power and dominion : for 
where will, and not law doth 
ſway, there is no King. And 


in the Regiſter the words of 
the writ of ad jura regia, 
be, Rex, Oc. ſalulem ut 
jura noſtra regia ne de- 


pereant, ſeu per aliquorum 
uſurpationes indebitas alt- 


qualiter ſubtrabaniur, qua- 


tenus juſie poterimus ma- 
nutenenda, ſubtractague & 


occupata, fi, qua fue 
rint ad flatum debitum 


Teo 
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To the READER. 
revocanda, necnon ad impug- 


natores eorundem jurium noſ- 
trorum refrænandos, & prout 
canvenit juxta eorum demerita 


puniendos, eo ſiudioſius nos de- 


cet operam adhibare, & ſolici- 
tius extendere manum noſt ram, 


quo ad hoc vinculo juramenti 


teneri dignoſcimur & aſtringi, 
plureſque canſpicimus indies 


Jura illa pro viribus impug- 
nare, Sc. 1. That our king- 
ly laws and rights periſh not, 


neither be at all withdrawn 


by undue uſurpation of any, 
which lo far forth as julily 
we may, are to be Nei 


ed, and if any ſhall be with 


drawn or diverted, to be a- 
gain reſtored to their due 


ſtate; as alſo for the brid- 
ling of the impugnors of 
thoſe our ſaid laws, and the 
puniſhing of them as is 

mete according to their de- 
ſerts, we ought the more di- 
ligently to provide, and the 
more carefully to extend 


our hand and authority; for 
that we are known to be 
thereto tied and bound by 


the bond of an oath, and 


for that we daily ſee very 
many to their powers to im- 


pugne thoſe ſaid laws. And 
again, Rex, Sc. ſalutem. Ad 
conſervationem Jurium Coronæ 
naſtræ, eo nos decet ſtudiaſius 
operam aahibere, quoad Hoc 


g4ſtringimur vinculo ſacra- 


ſapericribus meis eluculra. 


tionibus multas cauſarun 
dubiarum atque Per plexa- 
rum decifiones ac concluſm 
retulerim, que magno ſane 
ſtudio, conſilio, deliberations 
per reverendos Judices ac 


patres Juris date fuerint, 


progredi me juſſit, eaſq; ad 
publicum bonum atque iran- 
quillitatem ſubditor diva]. 
gare: cujus ſan? manda. 
tum (quod ſupreme legis 
loco habeo) ut quarlun 


hunc librum ederem & ne 
movit, & neceſſitaten; ; quan: 


dam atiulit. In quo quit. 


Juid continetur iꝑſius totum 
ac proprium eſt, viz. ſua. 


viffun lectiſſimigue core 


Flores : nam & re vera ſunt 


S appellantur leges A- 


liz, jura corong au! jura 
regia, quia ut inguit, Brac 
ton lib. 1. cap.8. Ipſe au- 
tem Rex non debet eſſe ſub 


bomine, fed ſub Deo & 


lege, quia lex facit Re- 
gem: atiripual igitur Rex 
lezt, gued lex attribuit ei, 


Liz. dominationem & im- 


perium. Non eſt enim rex ubi 

dominatur voluntas & non 

lex. Et in regiſtro verbs 
reſcripti (cui titulus ad jurd 

regia) ſunt: Rex, Sc. ſalt: 
tem: ad jura noſtra regia, ut 

depereant, ſeu per aliguorum 

uſurpationes indebitas ali- 

gaualer ſubtrabantur, qua- 
Lenus 
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To the 
fenns juſte poterimus manu- 
ſenenda, ſubtradtaque & oc- 
arpatafi que fuer int ad fta- 
tum debitum revocanda, nec 
non ad impugnatores eorun- 
dem jurium noſtrorum re- 
ſrenandos, & prout conde- 
nit juxta eorum demerita 
puniendos, eo 4 udigſius nos 
decet operam adhibere, & 
folicitrus extendere manum 
mſtram, quo ad hoc vincu- 


bo juramenti teneri dignoſci- 


mr & aſtringi, plureſque 
conſpicim indies jura illa 
pro viribus impugnare, Ic. 
Et rurſus, Rex, Sc. ſalu- 


tm: ad conſervationem ju- 
rium coronge noſtræ, eo nos 


d-cet fludrofius operam ad- 
hibere, quo ad hoc aſtring i- 
mur vinculo ſacramenti, & 
alios conſpicimus ad ipſarum 
ſurium enervationem ampli- 
us anbelare, Cc. denigue 
concludit, Et ſciatis quad ff 
fecus ſacerèe preſumpſeritis, 
ad ves tanquam violatores 


gn juris noſtri non im- 


Merit gravitur Captemus, 
Er quibus antiquis reſcrip- 
ts conflat. 1. tam ca- 


pitale flagitium ſemper 


babitim 4Q, leg cs haſce 


que Tmperialss ſunt & 


Crone jus reſpiciunt, in- 
Fupnare aut calumuiari. 
2. Qued in omnibus fere 
feculis leges ite multos 
babuerunt qui eis obſt- 
fterent ntercederentg; vi- 
viatires. Denique gj, 
Faviter puniendi ſunt, 


ener vationem amplius 


juris noſtri 


violate them: 


flra feruntur 
ſevere puniantur 


READER. 


menit, 


„ & alios conſpici- 
mus 


ad ipſorum jurium 
an- 
helare, Sc. concluding thus, 


et ſcialis quod fi ſecùs fa- 


cere preſumpſeritis, ad vos 
tanquam violatores regii 
non immerits 
graviter 


conſervation of 


being thereunto tied by the 
bond of an oath; and for 


that we ſee others the more 


greedily to gape after the 


weakening and ſubverting of 
thole ſaid laws, &c. con- 
cluding thus; And know ye, 


that if ye ſhallpreſumeother- 
wife to do, we ſhall with 
orief not undeſervedly hold 
you as violators of our king- 
ly rights and laws. By 
which ancient writs appear- 
eth. I. What an exorbi- 
tant offence it hath been 


ever deemed to impugn or 
calumniate theſe laws, be. 
ing the imperial laws of the 


crown. 2. Thatinall ages, 


thefe laws have had many 


that fought 1mpugn and 
and laſt- 
ly, how grievouſly ſuch as ſo 
preſumed to offend, ſhould 
be puniſhed ; nam & fru- 


contemp!o- 
res; and it is truly ſaid, that 
nou dibet princeps fer re 
leg um 


capremus, which 
is, we ought the more ear- 
neſtly to provide for the 
the laws 
and rights of our crown, as 


leges - nift 
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immenſe profit, 
where I have noted, but doth 
contain the faithful and true 
hiſtories of all ſucceſſive 
times, as well concerning 
the puniſhment of the evil 


To the READER. 


legiium ſuarum Iudibrium : 
and woful experience hath 
often taught, (which I my 


ſelf have ſometimes obſerv- 


ed) that many of thoſe men 
that have ſtrained their wits, 
and ftretched their tongues 


to ſcandalize or calumniate 
theſe laws, had either prac- 


tiſed or plotted ſome heinous 
crime, and therefore hated, 


becauſe they feared the juſt 
ſentence and heavy ſtroke. 


The reading of the ſeveral 
reports and records of theſe 
laws, doth not only yield 


for their heinous, horrible, 
and exhorbitant offences, as 


concerning the reward and 
advancement of men of 


oreat merit and virtue for 


their high and honourable 
ſevice in the common- 


wealth: and (which is a- 


bove all) they are memori— 
als to all poſterity of the va- 


lorous piety, virtues, and 


victories of the Kings and 


Princes of this realm. The 
firſt appeareth moſtevidently 
amongſt other things by the 
creations and erections of men 


of great deſert to eminent 


places, and degrees of nobi- 
lity and honour, of ſuch e- 


ſtates, and in ſuch manner 


as elſe- 


ui peccare in boc | genere 
præſumpſerint: nam 9 


Jruſtra. fuerunt leges nifi ſe. 


vert puniantùr contemplores, 


S veriſſime dicitur; quo 


non debet princeps ferr: 
legum ſuar ludibrium, Quin 
S ſepius aocuit miſera ac 
luctuoſa experientia (ad ali. 
quanao ipſe etiam cb ſerva- 
vi) multos qui in id ingenij 
nerves omnes intenderunt, 
linguaſq; exacuer, ut l:gi 
hiiſce ſcandalum aut ca. 
lumniam imponerent, nefa. 
rium aliqa” crimen aut com. 
miſiſje, aut fuiſſe machina- 
tes; ideoque leges odiſe, 
quia juſtam cenſuram & gra. 
dem plagam metuer”. Lecdis 
zftar” legum ut referuntur 
ac mandantur literis, non 
ſolum utilitatem ſumman 
affert ( ficat alias alligi) 


verum fidelem eliam cer- 


tamque hoſtoriam omniun 


ſuperior” tempor' comple- 


Gitur, tam reſpectu præ- 
mii atq; provection bonur 
oplimeg; meritor' viror 
propt' egregiam atque lo- 


norabilem eperam reipub, 


datam; quam pane mai: 
rum propt' nefaria atrocia 
ac immania fagilia: de. 
niq; (quod caput eſt) libri 
ti memorales ſunt ac mo- 
numenta ad omnem po- 
ſteritatem pietatis, viriu- 
tum, fortitudinis, atq; vic. 


 toriaram reg ac priuci: 
um bujus imperii: ai: 


| p ; 


primum guidem clariſſi Im? 


cipus ex eo, q4 vir! opti- 
me meriti ad excelſa atque 
\ ilufria loca, nec non ad 
nobilitatis & honoris gra- 


dine modo ac forma a legit” 
hujus regni preſcript” & 
conflitutis. 2. Ltiam con- 


atque proſeguendi capita- 
Hum aliorumque criminitm 
res: lertium, 
præclariſſimis feriptis ac 
monumentis ſideliſſimis illis 
fans & perpetuis teſtibus 
digniſque adeò que divul- 
gentur omnibuſque mnote/- 
cant: ad quam rem, (ne 


num in hoc tempore exem- 
plum efis generis chartæ 
five donetions accipite, fac- 


Kege Angliæ, 


{cripto traditum, ac vel in 


aſervatum. 
„Altitonantis Dei lar- 
= giflua clementia, qui 


Dominus Dominanti- 


„q que regiim inſular? 
*oceant que Britan- 
*nmam circumjacent, 
* cunctarumque Nati- 
bonum que infra eam 
includuntur Impera- 


To the 


patet cum alias, tam præ- 


gus ever ſunt, tantum or- 


flat ex formulis convincendi 


ex mulits' 


extra terminos ac fines, 
ſuos egrediatur prefatio) 


lum quidem ab Eagaro 
inde vero 


unc uſq, diem Adel N ne 
86 2iflua 
ceſt Rex regum, & 


um, ego Edgarus Ang- 
„ lor? Baſileus, omnium- 
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and form, as are warranted 


by the laws of the realm. 
The ſecond by the records 
of the attainders in judicial 
proceedings againſt capital 


and other offenders. And 
the third by many excellent 


records, the moſt faithful 
and perpetual witneſſes, and 


worthy to be publiſhed, and 
made known to all; and, 
therefore at this time, leſt 


my preface ſhould exceed 


his proper model- of that 
ſort; take one example of a 
charter made by Edgar 
King of England, and re- 
corded, and thereby faith- 


fully continued to this day. 


& Altitonantis Dei lar- 
clementta, 


« mus Dominantium : 


« files, 


0 inſularum oceani quæ 


« Britanniam circumj acent, 
88 cunctarumque Nationiim 


cc 4 inſra eam includun- 


66 tor 


4, , 2 = : 


qut eſt , ü 2 Ke e 
60 A Regiim, & Domi- 9.5, , 7 


85 eg ge. 2 #9 l 
Eagarus Anglorum Ba- eie, eh, 
omniumque regum, 3 85 
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Vid: Pref.” 
ad Lib. 8. 
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To the READER: 


* tur imperator & Domi- 


nus: gratias ago ipſi 
% Deo omnipotenti Regi 


„ meo, qui meum impe- 


c rium fic ampliavit & 


& exaltavit ſuper regnum 
cc patrum meorum. Qui 


X 6A 


« primus Reg* Augl' om- 


nes nationes que Bri- 


&« tanniam incolunt bi 


s armis ſubegit, nullus ta- 
« men cor ulira fines im- 
« perium ſuum dilatare ag- 
« greſſus eft, mibi tamen 
„ conceſſit propitia divini- 
tas cum Anglor' imperio, 


& omna regna inſularum 
& occani cum ſuis ferociſ- 


Amis Regibus uſq, Nor- 
«© vegiam, maximamque 


« partem Hiberniæ, cum 


« ſaa nobiliſſima civitate 
« de Dublina, Anglorum 
regno ſubjugare z quos 
% eliam omnes meis impe- 


« riis, colla ſubdare Dei 


e favente pratia cocgit. 
«© Duapropter & ego Chri- 

&« ti gloriam & laudem in 
„ regno meo euallare, & 

eius ſervilium amplifi- 
care devotus diſpoſut : 
e et per meos fideles fau- 
©« tores Dunſtanum, vix. 
Archiepiſc', Ayelyolan', 
ac Ofwaldum Archie- 


C 


* 


* piſcopos, quos mihi pa- 


tres ſpirituales & conſi- 
« liatores elegi, magna ex 


licet Monarchiam totius 
Anglia adepti ſunt a 
tempore Athelſtani, qui 


cc 


<< 


40 
6 
T 
ce 
T; 
T: 


cc 


cc 
ce 


cc 
cc 


T4 


cc 
cc 
ce 
cc 
cc 
(c 
cc 


cc 


* 
* 


tor & Dominus: Gratia 
ago iph Deo omnipoteni 
Regi meo, qui meum im. 
perium fic ampliavit & 
exaltavit ſuper regnum 


patrum meorum. Qui licet 


monarchiam totius Ang. 


liz adepti ſunt, a tempore 


Athelſtani qui primus Re. 


güm Anglorum omnes 


nationes que Britanniam 
incolunt ſibi armis ſubegit, 
nullus tamen eorum ultra 


fines imperium ſuum dila. 


tare agreſſus eſt; mihi ta. 
men conceſſit propitia di. 
vinitascum Anglorumim- 
perio, omnia regna inſula- 
rum oceani cum ſuis fero- 
ciſſimis Regibus uſque 


Norvegiam, maximamque 


partem Hiberniæ, cum 
ſua nobiliſſima civit' de 


Dublina, Anglorum regni 


ſubjugare: quos etiam om- 
nes meis imperiis colla 
ſubdare Dei favente gratia 


coegi. Quapropter & ego 
Chriſti gloriam & laudem 


in Regno meo exaltare, & 
ejus ſervitium amplit- 
care devotus diſpolui: 
et per meos fideles fau- 
tores Dunſtanum : viz. 
Archiepiſcopum, Ayelyo- 
lanum ac Oſwaldum Epil- 
copos, quos mihi px 
tres ſpirituales & codll- 


liatores elegi, magna ex 


parte diſpoſui, &c. Facts 
ſunt hæc Anno Domini 


: 994: Indictione 8 Regil 


66 vero 


To the RE ADE R. 


, 0 vero Edgari Anglorum 
« Regis 6. in regia urbe 


( que ab incolis Ocleayecca- 


« ſtriæ nominatur, in Na- 
c fale domini feſtivitate, 
« ſanflorum innocentium fe- 
& ria 4, Cc. + Ego Ed- 
« gar Baſileus Anglorum 


e Imperator Regum gen- 


« tim cum conſenſu & 


« Principim & Archiep* 


« meorum hanc meam muni- 


« fcentiam figno crucis cor- 


« roboro + Ego Alfrite Re- 
« gina conſenſi & ſig no cru- 
« cis confirmavi. + Ego 
« Dunſtan” Archiepiſcopus 
« Dorobor. Eccleſiæ Chriſti 
«© conſenſi & ſubſcripft. + 
Ego Oſticel Archiep' Ebo- 


« racenſis Ecclꝰ conſenſi & 


« ſubſcripfi. + Ego Alferic 
« Dux. Ego Bruthnod 


« Dux. Ego Aridgari Dux. 


+ Ubi hac obſervanaa : 
1. Ejus in Deum pietas ac 
devotio, que beatitudinis 
omnis fons eſt & ſummum 
bonum. 2. Imperii «us 
amplitudo & Hiberniæ pri- 
ma ſubjugatio, diu ante 
tempora Regis Hen. 2. 


Ut ergo concludam, il- 
lud a dofto lectore peto, 


vel ut corrigat ficubi erra- 
tim invenirit, vel fal- 


Nor. II. 


c 


« parte diſpoſui, &c. Fa- 
ca ſunt hac anno Dom 
904. Indifione 8. Reg- 


* 


5 


93 


% hi vero Edgari Anglor 
„ Reg" 6. in regia urbe que 
ab incolis Ocleayeccaſtriæ 
& nominatur in natale Dom” 


c 


A 


& feſtivitate, ſandterum In- 
& nocentium feria 4, e. 


« + Ego Edgar Baſileus 


c 


A 


Anglorum & Tmperator 


« Regim pentium cum con- 


ſenſa & Principim & 


* 


85 Archiepiſcoporum meor* 


& hanc meam munificentiam 
„ fig* crucis corroboro. + Ego 
* Alfriie Regina conſenſi 


&« & figno crucis confir- 
« mavi. + Ego Dunſtan. 
&« Archiepiſcop* Dorobor. 
&« Ecclgſiæ Chriſti conſenſi 
& ſubſcriph. + Lo O- 
ce flicel Archiepiſ. Etbo- 
e racenſis Ec” conſenſi 


* 


A 


« & ſubſeriph, + ER 


« Alferic Dux. Ego Bruth- 
„nod Dux. Ego Adrigart 


« Dux. + Whereby is to 


be obſerved, firſt his piety 


and devotion towards God 
the fountain of all happi- 


neſs, the true ſummum bo- 
num. Secondly, the large- 


neſs of his empire, and the 


firſt conqueſt of Ireland, 
long before the reign of K. 
Hen. the Second. 


To conclude, of the learn- 


ed reader, my deſire is, that 
he would either amend that 


which herein he ſhall Rod 


O . amiſs, 
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XXVI 


To the READER. 
amiſs, or at leaſt that he will em ne partem aliquam 
not find fault with any part, reprehendat, donec totum 
until he hath ſeriouſly read fudioſè perlegerit, unde 


over the whole, and then, it fori? fiet ut pauciora cri. 
may be, he will reprehend miner :; ef utcungue la. 


the leſs: and altho' herein Bor iſte totus t meus : le- 


I have taken all the labour; zoribus tamen ſingulis, id. 
yet 1 unfeignedly wiſh to 9% ex animo omnem, aut 
all the readers, all, or at /altem parem mecum ſrutiun 
the leaſt, equal profit. e 


Plura quidem feci, quam Plura quidem feci, quan 


_ que comprendere diftis ou eomprendere lifts 


In promptu miki fit; re- In promptu mibi fit ; re- 
rum tamen le Shea: rum tamen ordine ducar. 


Interea lelior waleas, & Interta leftor valeas, & 
memineris quod quicun= memineris qucd quicur- 
que genuinum ſenſum ac que genuinum ſenſum as 
vim alicujus legis com- dim alicujus legis com- 
mento aut techng illuſe- mento aut techna illuſe- 
rit, legis violator paven- it, legis violator haben. 


Aus eſt. — il oF 


BENE VALE 


| Part | IV. 5 * 


VERN ON 's Cafe. 


Mich. 14 & 15 Eliz, 


Na vrit of dower brought by Mary Vernon againſt John Dyer 417, H. 7. 44 
Vernon, Eſq. of the manor of Sudbury in the county of N. ee e 7 
pl. 247+ . 


Derby: the tenant pleaded, that her huſband was alſo ſeiſed 
of certain lands in the ſame county in his demeſne as of fee, 
and by deed indented, thereof enfeoffed Sir Thomas Gifford, 
Knight and others and their heirs, to the uſe of himſelf ſor 


1 


e je- i . 
AF. 


3. c Z. . 


the term of his life, without impeachment of waſte, and aſter 
his deceaſe, to the uſe of the demandant then his wife, for 


the term of her life: and after her deceaſe to the uſe of the 
right heirs of the huſband ; and averred, that the ſaid eſtate 


for life ſo limited to the ſaid demandant, was for her jointure, 


and in full ſatisfaction of her dower, and that after the death 
of her huſband, the demandant entered into the ſaid land fo 


limited to her for her jointure, and agreed to it: to which the 


demandant replied, and confeſſed the ſaid feoffment, and the 


limitation of the uſes, ſcil. to the uſe of the huſband for his life, 


without impeachment of waſte, and afterwards to the uſe of 
the demandant, for her life; but further ſaid, that the limi- 
tation to the wite for life, was upon condition that ſhe ſhould 
perform the laſt will of her huſband ; and ſhewed all the will 


in certain, in which, divers things were to be performed by 


the demandant, and demanded judgment if the tenant ſhould 
| be admitted, and received to aver that this eſtate ſo limited 


to the wife upon the ſaid condition, was for the jointure of 


the wife, and in ſatisfaction of her dower; upon which mat- 
ter the tenant demurred in law : and in this cafe five points 

_ were reſolved. * Se eo. oy 
1. That by the rule of the common law, a right or title 
which any one has to any lands or tenem. of any eſtate of in- 
 kerit. or freeho. can't be barred by acceptance of any manner ot 
wii LEE (a) collateral 


(a) Co. Lit. 36. ü 
b. 9 Co. 97. b. 
1 Rol. Rep, 297. 
Iſt Point. 
DoR, pla. 17. 

2 Brownl, 132. 


Dycr 91. pl. 128 
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(a) Doct. pla. 17. 


Wards gives the manor of Sale to B. and his heirs, in full 


the manor of Dale, which B. accepts, yet B. may enter into 


(s) Co. Lit. 36. b. 
9 Co. 79. b. 

1 Rol. Rep. 297. 
2 Brown 232. 
Dy. 91. pl. 12, 
(e) 6 Co. 43. b. 


44. a. 


13 H. 7. 13, 20. 
Cro. El. 357. 
Cro, Jac. 100. 


(4) Co, Lio. 36. 
a. b. 
Lit. Sect. 43. 


te) Co. Lit. 36. b. 


co. Lit. 36. 
bp. lupra. 


or cauſes an eſtate to be made to him and his wife for life, or 
in tail, in full ſatisfaction of her dower, and dies, that was no 


dg ce. Lit. 34. b. 


(4) 1 Mar. Dyer 
91. p. I2, 13. 
31 E. 3. Sci. fac. 
Ci) Co. Lit. 36. b. 
Perk. ſect. 410. 
Dyer 91. pl. 13. 
(&) Dyer 266, 
pl. 7. 


| huſband's death: then comes the ſtatute of 27 Hen. 8. 


or an act which fautamounts, and therefore it is commonly 


of all the dower which after marriage may accrue to her in any 


91. acc. & vide (i) 31 E. 3. Scire facias 99, Before the mak- 


eſtate from his ſeoffees, or others ſeiſed to his uſe, to him 


VERNOR's Caſe, Part IV. 
(a) collateral ſatisfaction or recompence: as if A. diſſeiſes B. 
tenant for life or in fee, of the manor of Dale, and after. 


ſatisfaction of all his rights and actions which he has in or for 


the manor of Dale, or recover it in any real action: for a 
right or title of () freehold or inheritance cannot be barred 
by any collateral fatisfaQion, but by releaſe or confirmation, 


ſaid in our books, that (e) accord with ſatisfaction is a good 
plea in perſonal actions, where damages are only to be reco- 
vered, and not in real actions: vide 13 H..7. 13, 20, &c. 
And what was the reaſon that no collateral ſatis faction or 
recompence made to the wife in ſatisfaction of her dower, was 
any bar of her dower by the common law: but dower ad o//iun 
eccleſiæ, or ex aſſenſu patris concluded her of her dower, (4) if 
ſhe entered into the land ſo aſſigned, after the death of her 
huſband ; for the law allows them, being made in ſuch form 
as the law requires, to be dowers in law. But if a man in 
eonſideration of a marriage afterwards to be had with A. makes 
an eſtate of certain lands to her for her life, in full ſatisfaction 


of his lands, and afterwards they intermarry, that was no (e) 
bar of her dower at the common law for two reaſons ; one, 
becauſe ſhe had no title of dower at the time of the acceptance 
of the ſatisfaction, but it accrued after: ſecondly, becauſe no 
(f; collateral fatisfaction can bar any right or title of any inhe- 
ritance or freehold, as hath been faid, and thereby the doubt 
in 29 E. 3. 3. is well reſolved. So if the huſband purchaſes 


bar of her dower at the common law, cauſa qua ſupra: fo if 
after the death of the huſband the heir makes an eſtate to the 
wife for life of any land (g) (whereof ſhe is not dowable) in 
in full ſatisfaction of her dower, that is no bar of her dower: 
vide the caſe now in the reports of the Lord Dyer, (+) 1 Mar. 


ing of the ſtatute of 27 H. 8. cap 10. the greateſt part of the 
land in England was conveyed to ſundry perſons to uſes, and 
foraſmuch as a wife was not dowable of (4) uſes, her father or 
friends upon ber marriage procured the huſband to take an 


and to his wife before or after marriage, for their lives, 0r 
in tail, for a competent proviſion for the wife after the 


which trausfers the poſſeſſion and eſtate of the land 
8 ue — . 


Part IV. VexRxNOx's Caſe, 


to the uſe, by which the huſbands were ſeiſed accordingly; 
and by conſequence, if further proviſion had not been made, 
the wives would have as well their dowers as their jointures 
for the reaſons aforeſaid; and for this reaſon the branches 
concerning jointures were added to the ſaid ſtatute of 27 
H. 8. And therefore it was reſolved, that if this eſtate in the 
caſe at bar limited to the wife, was not within the ſaid act of 
27 H. 8. that by the common law it was no bar of the de- 
mandant's dower, but that ſhe ſhould have bot. 
Secondly, it was reſolved, that if a man makes a feoffment 
to the uſe of himſelf for life, (a) and afterwards to the ule of 
his wife for her life, for the jointure of his wife, that ſuch 
eſtate in remainder is within the intent of the ſaid act of 27 
H. 8. For although the ſtatute expreſſes particularly theſe 
five forms, 1. 'To the huſband and wife, and to the heirs of 
the huſband; 2. To the huſband and wife, and to the heirs of 


2 


Reaſon why he 
clou'e of joint- 

Tures was added 
to the ſtat. 27. 

H. 8. c. 10. 


2d Point. 
(2) Dyer 340. 
pl, 50. N | 


their two bodies; 3. Lo the huſband and wife, and to the 


heirs of the body of one of them; 4. To the huſband and his 
wiſe for their lives; 5. To the huſband and wife tor the life 
of the wife ; and yet many other eſtates not there exprefied 
are within this act, for the ſaid particular forms are put but 
for (o) examples, and not to exclude any other eſtate, which 
is to ſuch effect, and agrees with the intent of the makers of 
the act; and although it was objected, that all the examples 
expreſſed in the aCt are of a joint eſtate made to the huſband 
and wife, and none of them to the wife only, nor by way of 


(9) Lit, ſect. - + 
Co. Lit. 24. a. 
Cro. Car. 633. 
2 Inſt. 311, 334 
Godb. 78, 79. 
Yelv, 176. 


remainder ; although by a proviſo in the fame act, it is pro- 
vided, “ That if any wife ſhall have any manors, lands, &c. 

© unto her aſſured after marriage, for term of her life, or 
ce otherwiſe, in jointure, &c.” ſo as the letter of the act im- 


ports a joint eſtate, and that this word junctura implies a joint 


_ eſtate, and that the dowers of women are much favoured in 


law; yet it was reſolved, that all is of one effect as to the wife, 
to limit an eſtate to the huſband and wife for their lives (c) and 
to the huſband for his life, the remainder to the wife for her 
life; for the one eſtate is as beneficial to the wife as the other; 
vide aſter the caſe of (d) Aſhton as to this point. But it was re- 


ſolved, that the eſtate which by force of this act ſhall be in lieu 
and bar of her dower, ought by the limitat. thereof to take effect 


le) immediately after the huſband's death, for it plainly ap- 
pears by all the examples expreſſed in the ſaid act, /c. that the 
eſtates of the wives ſhall take effect immediately after the 
death of their huſbands ; and therefore ( no other eſtate not 
expreſſed in the act ſhall be taken by the equity of the act, 


(c) Dyer 340. 
Pl. 50. 
(d) Poſtea 2. b. | 


(e) Co. Lit. 36. b. 


(f) Hob. 4. 


unleſs it has the ſame beginning for the benefit of the wives, 


VIIERNOR's Caſe. Part Iv, 


as the examples purport,: and therefore if the huſband makes 
: (4) IO ,33- A feoffment in fee to the uſe of himſelf for life, (a) and after. 
ee po = wards to the uſe of B. for his life, and afterwards to the uſe of 
- Cro. Jac. 489. his wife for life, for her jointure, it is not within the act, 
Cawly 213. 214- although B. dies, living the huſband ; ſo if the huſband makes 
8 b. a feoftment in fee to the uſe of A. for his life (5) and afterw, 
1 Sid. 4, 4. to the uſe of his wife for her life, for her jointure, it is not 
% Hob. 151. within the act, although A dies, living the huſband. For in 
3 theſe, and other like caſes, foraſmuch as at the time of the 
limitation of the eſtates they were out of the act, becauſe it was 
not certain that the eſtate of the wife would take effect imme. 

3 diately by the death of the huſband as it ought by the act, no 
( Bmax 57 ſubſequent event can make them within the act. For (c) quid 
5 ab initio non valet, in tradtu temporis non convaleſcet; & (d) que 
4 Co. 90. a. malo ſunt inchoata principio, vis eſt ut bono peragantur exit : 
s Oo. 135. band therefore in all the ſaid and the, like caſes, although the 
3 Wife attains to them, and enters and takes the profits, yet ſhe 


Co. Lit. 35. | ſhall have the dower of the reſidue. For if the ſaid act doth 


ve. „ bar her, (e) the common law, as has been ſaid before, 
ben. will not conclude her in ſuch caſe of her dower. And the 


(4) 3 Bulſt. 43, Lord Dyer faid, that it was adjudged in Q. Mary's time, that 
1 Where the Duke of Somerſet purchaſed lands to him and to 
3 = hy 2 the Ducheſs his wife, and to the heirs males of their two bo- 
(e) Co. Lit. 36. b. dies, that although it was not any of the eſtates put for example 
in the ſaid act, yet it was adjudged, that it was within the intent 
3 of it, which caſe you may ſee in the Lord Dyer's Rep. 1 Ma. 
(f) e 5 pl. 96. (f) Alſo the Lord Dyer ſaid that it was reſolved in the 
L rente time of Q. Eliz. that where one Aſhton, in performance of 
Somerſet's ele. covenants of a marriage to be had between his ſon and one A. 
lac, Dyer 96. made a ſeoffment to the uſe of A for her life, for her jointure, 
and aſterwards they intermarried, and the huſband died, it 
was a jointure within the intent of the act, and yet all the 
five examples are of eſtates made to the huſband and wife: 
burt in the faid caſe of Aſhton, the ſaid eſtate was made betore 
ee (e) marriage, fo that there was not any huſband or wife at the 
Aikton's cafe. time of the making of the eſtate ; alſo the eſtate was only to 
ich, 6&7 the woman, where all the examples are of a joint eſtate, but 
b Dy- 22%» all is of one effect, which caſe you may ſee M. 6 & 7 Elis. 
Pl. 46, 47. "Sg : ST et) 1 85 8 85 

3 yer. 2283. wy | 3 : 

3d Point, Thirdly, it was reſolved, that although the eſtate limited 
| Ds 3 to the wife was upon condition, and although dow er (in lieu of 
Cr. El. 451,452, Which the jointure comes) at the common law was an abſolute 
Poſtea 3- a. eſtate for life, yet ſoraſmuch as an eſtate for life upon con- 
Moor 31. dition, is an eſtate for liſe, it was within the words and the 
„ intent of the act, if the wiſe after the death of her huſband 
(i) Co. Lit. 36. b. accepts it; for it was agreed that a jointute is a (i) competent 
Foſtea 3. a. livelihood of frechold for the wife, to take effect imme: 
diately after the death of the huſband, for the life of the 
wife, it the herſelf is not the cauſe of the determina- 
tion or foriciture. of it; and therefore if the dug 

e | mak 


— 


cannot wave it, and take her dower, as ſhe may of a jointute 


may be averred, as the L. Dyer ſaid it was adjudged in the like 


part IV. VERNON'S Caſe. 3 


Þ makes a ſeoffment in fee to the uſe of his wife, (a) for an- (a) Hob, 40, 
- other's life, for her jointure, it is not within the act, for the 153. 


eſtate is not for the wife's life, and it may determine without 
her act or default, during her life, and thereby ſhe will be 
deſtitute of a livelihood: but if a man makes a feoffment in 


fee to the uſe of himſelf for his life, and after to the uſe of his 


wife (Y) durante viduitate ſua for her jointure, that is an eſtate (5) Dy.317. pl.. 
for her life, and it cannot determine without her own act, and 8 . 
therefore it is a jointure within the ſaid act. The fame lac „ 
of an eſtate made to the wife for her life, upon (c) condition, (-) Antea 2. b. 
for if ſhe does not break the condition, it is an efiate to her 5 „ 
ſor her life. And in the caſe at the bar, if the condition 8 
binds her to any unreaſonable thing, ſhe might have waved Moef 31 
it, but when ſhe, after the death of her huſband, enters and | 
accepts the conditional eſtate for her jointure, ſhe is barred of 
her dower. | | V 
Fourthly, it was reſolved, that if a jointure is made to a wo- 4th Point. 
man (4) before marriage, after the huſband's death, the wife n 
Hie, 22 2 "HI 
made to her during the marriage, and that by force of the {aid , 
proviſo, the effect of which is, that if any woman hath any z £:= 22 
manors, lands, tenements or hereditaments aſſured to her (e) (e) To.Lit. 36. b. 


aſter marriage for term of her life, or otherwiſe in jointure, 300. 27. a. 28. a. b. 


5 Plowd. 296. b. 
&c. that ſhe aſter the death of her huſband, ſhall have liber- Peer 5 31. 


ty to refuſe it; by which they reſolved, that if the jointure B. N. O. 421. 


vas made before marriage, that the intent of the makers of the Solaſb. 84, 85. 


act was, that ſhe ſhould not refuſe, but ſhould take ſuch join- 

ture as was made to her. “ ide the caſe of Aſhton put be- 

fore as to this purpoſe.” And it was ſaid, if lands are con- 
veyed to a woman before (/) marriage, for part of her jointure. /#) co Lit. 36 b. 


and after marriage more land is conveyed to her for her full Cawly 214. 


jointure, and in ſatisfaction of her whole dower, and aſter- 

ward the huſband dies, in that caſe if the wife waves the land 

conveyed to her uſe after her marriage ſhe ſhall have the 

land conveyed to her before the marriage, and her dower alſo _ 

in the reſidue ; for land conveyed to a woman (g) in part of () Co. Lit. 36.b. 
her jointure, or in ſatisfaction of part of her dower, is no 2 55 

bar (for the uncertainty) of any part of her dower. As if the 
debtor gives the creditor an horſe, or any other thing in ſatiſe 

faction (+) of part of his debt, it ſhall be a bar for no part for 

the unceitainty. Alſo the words of the act are, for the join- 

ture of wives and not for part of their jointures. e 5 
Fiſthly, it was reſoived, that although in the caſe at bar, the 5th Point. 
eſtate of the wife was upon exprels condition to perſorm 

his will. which imports a conſideration of the making 

of the eſtate, yet it may be (i) averred to be for the join- (5) Qen. 33. 


(>) DoR. pl. 25, 


ture of his wile, for the one conſideration {tands well with 9 Co. 26. a. b. 


the other; and although it is not expreſfed in the deed, yet it 7 4. 45,411 
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(a) Moor 49 5, 
505. . 
1 Co. 176. a. 
B. N. C. 182. 
N. Bend. 39. 
2 Roll 781. 
2 Inſt. 672. 
Owen. 33. 
Raym. 47, 50. 
Benol. in Kelw. 
208. 
3 Co. 51. a. 
7 Co. 39. a. 
11 Co. 25. a. 
Cart. 140. 
Palm. 214, 215. 
o5, 507. 
Nl Kew. 68. 
() Dy. 317. pl. 7. 
B. N. C. 421. 
Dyer. 248. pl. 78. 
(e) Bridgm. 136. 
Co. Eit. 326. b. 
10 Co. 37. a. 
(4) Co. Lit. 
ſect. 360. 
Co. Lit, 223. a. 
206. b. 
8 H. 7. 10. b. 
21 E. 4. 47. a. 
Doct. and Stud. 
39» 123. 
6 Co. 41. b. 
Br. Con. 82, 135. 
13 H. 7. 23. a. 
421 H, 7, 8. 5. 
Br. Prercg. 102. 
21H. 7. 11. 4. 
Plowe. 77. a. 
21 H. 6. 33. b. 
5 Co. 55. a. | 
Hob. 170. 
(e) Co. Lit. 36. b. 
Antea a. b | 
Dyer 248. 
pl. 78. | 


in jointure; 1d % for a jointure which is as much as to ſay 
_ otherwiſe, having all the effect of the incidents to a jointure 
implied in the ſaid five examples, or more: and if an eſtate for 
life, in tail, or fee ſimple is conveyed to the wife for her join. 


Dyer faid that the caſe of 6E. 6. (5) Br. Dower 69. was 


_ eſtate of freehold, to take effect immediately after the death 


ficial to the wife than the eſtates beforementioned, for all other 
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caſe between Villers (a) and Beaumont, in the time of Q, 
Mary, which you may now ſee in his Rep. 4 & 5 P. & M. 146; 
And in the caſe at bar the caſe is ſtronger, becauſe the aver, 
ment is given by the ſaid act of 27 H. 8. by the words in the 
act, ſor the jointure of the wife; and in this caſe the Lord 


miſreported ; for true it is, that it was reſolved, that an eſtate 
in fee-ſimple conveyed to the wife, was no jointure within 
the ſtatute, but that is to be intended within the ſtatute of (.) 
11 H. 7. 20. which reſtrains the alienation of women, which 
act neither in the letter nor in the meaning can be intended 
when a woman has an eſtate in fee ſimple; for to reſtrain (d) 
ſuch eſtate that it ſhall not be aliened, is repugnant and againſt 
the rule of the com. law, and utterly out of the letter and in- 
tention of the act: but he ſaid, that an eſtate in fee-fimple - 
conveyed to a woman for her jointure, and in ſatisfaction of 
her dower, is a jointure within the equity of the ſaid act of 27 
H 8. for that is a (e) competent livelihood to the wife of an 


of the huſband for all the wife's life and more: and the Lord 
Dyer ſaid, it was ſo reſolved in Sir Morris Dennis's Caſe, 
which caſe is now reported 8 Eliz Dyer (f) 248. And he 
ſaid, that the reaſon reported by Brook, that a fee-ſimple is no 
Jointure within the ſaid act of 27 H. 8. is becauſe ſuch join- 
ture is not mentioned in the ſtatute z but that is no reaſon in 
law for three reafons. 1. Becauſe the principal cafe at bar, and 
divers other caſes hot before, were out of the words of the act, 
and yet were within the equity and intent of the act. 2. It 
agrees with the deſcription of a jointure agreed and reſolved 
before. 3. He ſaid, this eſtate in fee- ſimple was within the 
exprels letter of the act, for the words of the ſaid proviſo are; 
for term of life, or otherwiſe in jointure,” which word 
(otherwiſe) extends to all other eſtates conveyed to the wite 
not mentioned before in the act, which are as, or more, bene- 


eſtates which are as beneficial to the wife, or more, as the 
eſtates mentioned in the act, are within this word (otherwiſe ) 
For nota, this word (otherwiſe) is not indefinite, but otherwiſe 


ture, and aſter the death of the huſband ſhe is evicted, ſhe ſhall 
recover her dower to the value in the reſidue, and ſhall have but 
an eſtate for life, of what eſtate ſoever her jointure 1s by an ex- 
preſs proviſo in the ſaid act of 27 H. 8. So that upon eviction 
no greater prejudice ſhall accrue to the terre-tenant, if the 
jointure is of any eſtate of inheritance, than if it was but uy 
ken £1 
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for term of her life. And afterwards judgment in the princi- 
al caſe was given againſt the demandant. Note reader, in 
the faid caſe reported by the Lord Brook, it is further ſaid, 


that a deviſe (a) of land by the huſband to the wife by will, is () Moor 31. 
no bar of her dower, for it is a (b) benevolence, and not a (3) B. N. c. 421. 


jointure, per Juſticiar' as it is there reported; and that is good Jer 248: pl.78, | 


law, if it is well underſtood. And as to that, ſome have ſaid, — 


that no eſtate deviſed by will can be a jointure within 27 H. 
8. for two reaſons. 1. That by the ſaid act of 27 H. 8. the 

whole eſtate of the feoffees was transferred to cęſtui que uſe, and 
per conſeguens no land after the making of that act was deviſe- 
able till the ſtatute of 32 H. 8. and therefore a deviſe of land, 
which then by the law could not be made, cannot be within 
the ſaid act of 27 H. 8. The other reaſon was, becauſe every 
jointure intended within the act of 27 H. 8. is made and aſſur- 
eld either before, or during the coverture, as appears by the 
ſaid act, but a deviſe takes its effect after the huſband's death: 
but that neither of theſe is any reaſon in law, appears by the 
reſolution following, Mich. 38 & 39 Eliz. between Leak and Mich. 38 & 39 
and Randall in the Court of Wards, it was reſolved by the two e 
Chief Juſtices, & tot' cur? that if a man deviſes land to his Curia Warco- 
wife for term of her life (c) generally, it cannot be averred to rum. 
be ſor the jointure of the wife, and in ſatisfaction of her dower, eee 
for two reaſons. 1. Becauſe a deviſe implies a conſideration Ca 214. 
in itſelf, and therefore as a deviſe cannot be averred to be to the  _ 
uſe of another than of the deviſee, unleſs it is expreſſed in 

the will, no more can a deviſe be averred to be for a jointure, 
_ unleſs it is ſo expreſſed in the will. But as it is ſaid in the 
ſaid æaſe of 6 E. 6. it ſhall be taken for a benevolence, and ſo 
is the ſaid caſe of 6 E. 6. to be intended. 2. The whole 
vill concerning lands by the ſtatutes of 32 & 34 H. 8. ought to 
be in writing, and no averment ought to be taken out of (d) (4) ; Co. 68. a. 
the will, which cannot be collected by the words contained Latch. 42. Jenk. 
in the will. But if a man deviſes land to a woman for term of Seat. 188. Cro. 


. 3 dS . a Eliz. 498. 
ber liſe, or in tail, &c. for her jointure, and in ſatisfaction of 3 


% 


her dower, it was reſolved that it is a jointure within the act 2 Bulſt. 177,178. 


of 27 H. 8. for as an eſtate for life made to a woman for her wg T35- 

oy” | : OOTY : ; 5 odb. 432. 
jointure before marriage, when ſhe is not his wife, is within Lit. Rep. 188. 
the equity of the ſaid act, fo an eſtate for liſe, deviſed to a Hutt. Ag. 49, 50. 
woman for her life, which takes effect after his death, when "op or Eo ai 
the marriage is diflolved, is alſo within the equity of the ſaid N 
act, for ſuch eſtate well agrees with the intent of the makers 

ok the faid act of 27 H. 8. and with the ſaid deſcription of 

a jointure made by the Juſtices in the ſaid caſe of Vernon. 
And altho' land was not deviſeable until 32 H. 8. yet it is fre- (*) Plowd. 127.4. 


quent in our books, that an act made of (e) late time ſhall be e e 


W . | . 322. Godb. 79. 
taken within the equity of an act made long time before. As the 2 Brownl. 115. 


ſtatute Oro. Eliz. 172. 


1 Jones 188, 381. i 
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(b) Plowd. 127. a. 

178. b. 8 Co. 52. b. 

Co. Lit, 365. a. 
Plowd. 100. a. 


(e) Fitz. Adjor. 3. 
Br. Adjor. 3. 
(aA) Co. Lit. 144. a. 
2 Inſt. 82, 82. 4 
F. N. B. 188. b. 


(e) Dyer 289, 
; 290. rl, 60. | 


WW 'f) | Antea 4. a. 


2) Dyer 220, 
pl. 12. | 


Hob. 33, 34. 


time, and for 200 years and more aſter, that is to ſay, until 


and yet it is held in 27 H. 8. 9. a. b. that if cu que uſe after 


the ſtatute of 7 R. 2. gave aſſiſe in confinio Comitatus; and (d 


anno 1 E. 6. cap. 7. and with this reſolution (/) in Leak's cafe 


in curia wardorum. Note reader, a good difference, and all 
the opinions, which ſeem to diſagree, well reconciled, _ 


out of the ſaid act of 27 H. 8. (as was intended) was deviſed, 
how women might have jointures and dowers alſo notwith- 


tian, who was the wife of one Richard Melles of the county 
of Suffolk, had a jointure made of an houſe and certain 


- band and her, and to the heirs of the body of the hul- 
town, and afterwards Richard died; the wife with certain of 


her friends of her conſederacy, in a ſecret manner entered in- 
to the ſaid tenements conveyed to her, and claimed them for 
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ſtatute of Marlebridge, which was made anno 52 Hl. 3. gave the 
wardſhip of the heir of the tenant who held by Knight's fer. 
vice, notwithſtanding a feoffment made by colluſion, at which 


the ſtat. of (a) 4 H. 7. c. 17. which gave the wardſhip of the 
heir of cui que uſe, the heir of ceſtui que uſe was not in ward; 


the ſtatute of (a) 4 H. 7. makes a feoffment in fee by collu- 
ſion to defaaud the lord of his ward, it is taken within the 
equity of the ſtatute of Marlebridge. Alſo the ſtatute 4 
Donis Conditionalibus made 13 E. 1. as to the warranty of ten. 
ant in tail with aſſets is taken within the (5) equity of the ſſat. 
of Glouceſter, cap. 3. made anno 6 E. I. as it is held in 11. 
2. garr. Stath. & (38) 43 E. 3. 23. b. For Formedon in Diſcender 
was given in lieu of a Mortdanceſter. So that the ſtatute of 
Weſt. 2. cap. 25. made 13 E. 1. gave a certificate, but gave no 
adjournment, but (c) adjournment is taken by equity of the ſtat. of 
Magna Charta, cap. 13. made 9H. 3. as it is held 12 f. 4. 9. b. So 


Rediſſeiſin taken by equity of the ſtatute of Merton, c. 3. made 
20 H. 3. vide 1 E. 3. 25. b. & 12 Eliz. Dyer 289. The Biſhop 
(e) of London being one of the High Commiſſioners, by force 
of the act of 1 Reg. Eliz. was tranſlated to the Archbiſhoprick 
of York, yet-his authority remained by force of the act made 


aforeſaid, agrees the caſe reported by the Lord Dyer, 5Rep 
Eliz. 220. (g) A man ſeiſed of certain land in fee, held in 
ſocage, and of other land in tail held ig capite, deviſed by his 
will in writing the third part of all his lands to his wife in re- 
compence of her dower, and died; the wife entered into the 
third part of the land im fee ſimple; and it was reſolved, 
that it ſhould be a bar of her dower by the ſaid act of 27 Hl. 8. 


Know reader, that by ſubtil and finiſter counſel, an evaſion 
ſtanding the ſaid act, and the invention was ſuch : one Chril- 
land in Stoke Naylond in the county of Suffolk, to her hul- 


band, by one John Melles, uncle of the ſaid Richard; which 
Richard was ſeiſed in fee of divers other lands in the ſame 


her jointure and yet waived the poſſeſſion, and brought a ples 
| | oy | Ower 
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dower to be endowed of the whole, as well of that which was 


whole (accounting the land conveyed to her for her jointure to 


knowing the practice) only out of the ſaid reſidue: and when 
ſhe had her dower, then ſhe openly entered into the faid houſe 
and land conveyed to her for her jointure, which was held out 
by Tho. Purſlow, the terre-tenant, and afterwards ſhe married 


ſaid Tho. Purflow, for a treſpaſs done 10 June, anno 18 Eliz. 
inthe houſe and land conveyed in jointure. And Purſlow, by 
the advice of one of the Inner-Temple pleaded the feoffment 
of the ſaid Richard to him and juſtified. To which the plain- 
_ tiffs replied, that before Richard had any thing, the ſaid John 
was ſeiſed, and gave to her and her huſband ut ſupra. To 


and Chriſtian, was for the jointure of Chriſtian, and that after 
the death of her huſband, and before the treſpaſs, ſhe brought 
a writ of dower againft the defendant then tenant of all the 
land whereof her huſband was ſeiſed, and demanded the third 
part of all, recovered, and had execution out of the reſidue, 


Jand conveyed to her for her jointure, was no part of the land 


rejoined, that the ſaid Chriſtian after the death-of her huſband, 
and before the writ of dower brought, entered into the ſaid 


by way of rebutter ſaid, that to ſay that the ſaid Chriſtian after 
the death of her huſband, and before the writ brought had en- 


recovery 1n the ſaid writ of dower : upon which the plaintiffs 
demurred in law, and it was argued by the plaintiff's 


out of her by the bringing of the ſaid writ of dower. To which 
wife could not waive it, yet ſhe might well bar and conclude 


(a) eſtopped herſelf to claim any eſtate in the houſe and Jand, 
in which, &c. For when ſhe brings her writ of dower, aud has 
(5) judgm. to have the third part of the whole, by that ſhe affirms, 
that ſhe has only title of dower, and per conſequensno eſtate ergoſhe 
15 eſtopped to claim any eſtate in any part of that whereof ſhe 
has demanded by her writ to beendowed as if the huſb. diſcon- 
_ linuesthe wife's land, and dies, aud the wite brings a writof dower 


againſt 


aſſigned to her for her jointure as of the reſidue of her huſ- 
| band's lands and tenements, and had a full third part of the 


be parcel) aſſigned to her by the Sheriff for her dower (not 


one John Sharp, who brought an action of treſpaſs againſt the 


which the defendant rejoined, that the eſtate made to Richard 


and averred, that the houſe and land which was parcel of the 


aſſigned to her ſor her dower, To which the plaintiffs ſur- 
houſe, claiming it for her jointure. To which the defendant | 
tered, they ſhould not be admitted againſt the ſaid record of 


counſel, that firſt, this bringing of the writ of dower, cannot 
be any waiver of the eſtate of the wife, becauſe by the entry of 
the wife, the has agreed to the ſaid eſtate, and was actually 
ſciſed; and therefore ſhe cannot afterwards waive and diveſt it 


it was anſwered by the defendant's counſel, that admitting the 


| herſelf from claiming the ſaid eſtae, and in this caſe ſhe had (a) 1 Roll. 862. 
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(a) Owen 154 
26 H. 8. 2. As 


F. N. B. 194. b. 


(e) 1 Roll. 363. 


to claim any eſtate in the ſaid houſe and land ſo conveyed to 


 ceſſium per Sir Chriſtopher Wray, Chief Juſtice, Sir Thomas 
 Gawdy, & totam Curiam. Nota reader, Simplicitas eft legibus 
amica, & (c) nimia ſubtilitas in jure reprobatur. 


(c) 4 Co. 41. b. 
3 Bulſt. 65. 


thereby eſtopped to bring a (a) cui in vita, for by her writ of 


17 Aſſ. 3. Acceptance of dower 17 deed indented, concludes 
. 7 


her writ of dower to be endowed of the reſidue, ſhe has tact? 
affirmed, that ſhe has not agreed to any jointure made to her; 


27 H. 8. And if the law ſhould be otherwiſe, great incon- 
venience would enſue, which by no induſtry or policy can be 


[I [See 2 Blackſt. Com. ch. 8. fol. 136, 137, 138. how 
dower may be barred or prevented. LE 


' Vernon's Caſe. Part Ix. 
againſt the diſcontinuee, and recovers the third part, ſue is 
dower ſhe claimed title of dower only, and thereby ſhe ſhajl 
be eſtopped to claim any other right by a cui in vita vide 10 
E. 3. Double Plea, 8. 20 E. 3. Scire facias 13. F. N. B. rg, 
the wife of her right, vide 11H. 7. 20. b. So if ſhe had 
brought her writ of dower to be () endowed of the reſidue only, 
and had recovered her dower thereof, ſhe ſhould be eſtopped 


her although ſhe had entered before; for by the bringing of 
for then ſhe cannot bring any writ of dower by the ſaid act of 


prevented, as appears before: and for theſe reaſons it was con- 
cluded, that the plaintiffs were in any caſe concluded from 
claiming the ſaid houſe and land which, &c. Quad fuit con- 


% 


BEVIL: 


part IV. e 9 


b t V 1 Es Ca = 
1 Mich. 27 & 28 Eliz. Rot. 1739. 
In the Common Pleas. 


| Cornwall ff. NTICHOLAS FRANCIS, Was attached by the Replevin. 
writ of the lady the Queen, of ſecond de- ä 
liverance, to anſwer to Walter Parker of a plea, wherefore he See the definition 
took the cattle of him the ſaid Walter, and them unjuſtly de- OO 3 
tained againſt gages and pledges, &c. And whereupon, the 
ſaid Walter, by Francis Eyrman, his attorney, complaineth, b. 
that the aforeſaid Nicholas, on the 3oth day of October, in 
the 15th year of the reign of the lady the now Queen, at Tal- 
lan, in a certain place called Newton, took the cattle, that is 
to ſay, two oxen of him the ſaid Walter, and them unjuſtly 
detained againſt gages and pledges, until, &c. whereupon he 
faith that he is injured, and hath damage to the valueof 20 
pounds, and thereof he bringeth ſuit, &c. And the aforeſaid 
Nicholas, by William Leigh his attorney, cometh and defends © 
eth the force and injury when, &c. And as Bailiff of John cognizance, 
Bevil, Eſq. doth well acknowledge the taking of the cattle | 
aforeſaid, in the aforeſ. place in which, &c. and juſtly, &c. 
Becauſe he ſaith, that the ſame place called Newton, in which 
it is ſuppoſed the taking of the cattle afoteſ. to be done, doth 
contain, and at the ſaid time of the taking of the cattle aforeſ. 
ſuppoſed to be done, did contain in itſelf 20 acres of land with 
the appurtenances, in Tallan aforeſ. and that long before the 
aforeſ. time when, &c. one Robert Smith the elder, Eſq. was 
ſeiſed of the ſaid 20 acres of land with the appurtenances, in 
his demeſne as of fee, and held the ſaid 20 acres of land with 
the appurtenances of the aforeſ. John Bevil, as of his manor 
of Keligath, in the county aforeſ. by knight's ſervice, that is to 
lay, by homage, fealty, and eſcuage to the lady the Q. when it 
ſhould happen 42 ſhillings; and when more, more, and when 
lels, leſs; and alſo by the ſervice of doing ſuit at the court of him 
the ſaid John, of his manor aforeſ. twice by the year, that is to ſay, 
once within one month next after the feaſt of St. Mich. the Arch- 
angel, and again, within one month next after the feaſt of Eaſter 

in 


ance in Dyer 41. 
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in every year, at that manor holden, of which ſervices, the 
aforeſ. John Bevil was ſeiſed by the hands of the aforef. Rob. 
Smith the elder, as by the hands of his very tenant, that is t 
ſay, of the homage, fealty, eſcuage and ſuit of court, as gf 
fee and right; and that afterwards the aforeſ. Rob. Smith the 
elder died ſeiſed of the afoteſ. 20 acres of land with the ay. 
purtenances. After whoſe death, the aforeſ. 20 acres of land 
. with their appurtenances deſcended to one Rob. Smith, as ſon 
Wii 1 and heir of the aforeſ. Rob. Smith: by which the ſaid Rob. 
| Smith the ſon, before the ſaid time when &c. entered into 
the aforeſ. 20 acres of land with the appurtenances, and was 
ſeiſed thereof in his demeſne as of fee; and becauſe the hom- 
age of the aforeſ. Robert the ſon at the aforeſ. time when &c, 
to the aforeſ. John Bevil was behind not done, the ſaid Nicho- 
las as Bailiff of the ſaid John Bevil doth well avow the taking 
of the cattle aforeſ. in the aforeſ. place in which &c. and 
juſtly &c. for that homage ſo undone, as in the lands of the 
faid John, in form aforeſ. holden, &c. and upon the aforeſ. 
Robert the ſon, as upon the very tenant of the aforeſ. John 
| Bevil, and within his fee and lordſhip, &c. And the aſoreſ. 
. Plea in bar to Walter faith, that long before the ſaid time of the taking of 
the Cognizance. the cattle aforeſ. done, the ſaid Rob. Smith the ſon was ſeiſed 
- | of the aforef. 20 acres of land with the appurtenances, in 
Tallan aforeſ. called Newton, in his demeſne as of fee; and 
being fo ſeiſed thereof, before the time of the taking aforeſ. 
done, that is to ſay, on the 24th day of January, in the 19h 
year of the reign of the ſaid lady the now Queen, at Tallan 
aforeſ. (among other things) demiſed the aforeſ. 20 acres of 
land with the appurtenances, to him the {aid Walter, to have 
to the ſaid Walter and his aſſigns, from the aforeſ, 24th day 
of January in the year aforeſ. unto the end of the term of five 
years from thence next following and fully to be complete and 
ended: by virtue of which demiſe, the ſaid Walter entered 
into the aforeſ. 20 acres land with the appurtenances, and was, 
and yet is thereof poſſeſſed, the reverſion thereof aſter the 
term aforeſ. ended, to the aforeſ. Rob. Smith the ſon and his 
heirs expectant ; without which Rob. the ſon, the ſaid Water 

„ cannot anſwer to the avowry aforeſ. of the ſaid Nicholas, nor 
Note, that if he the plea thereof bring into judgment: and prays aid of the 
in ih r aforeſ. Rob. Smith the ſon, who is preſent here in court in his 
Fein himfelf, che Proper perſon, and freely joins himſelf to the ſaid Walter in 
a writ of ſum- aid againſt the aforeſ. Nicholas, in the plea aforeſaid, &c. 

| mons ought to And upon this, as well the ſaid Walter, as the aforeſ. Robert 
bees Smith the ſon, who, &c. ſay that the aforeſ. Nicholas, for the 
tenant. reaſon before alledged, ought not to avow the taking of the cat- 
| tle aforeſ. in the ſaid place in which, &c. to be juſt; becauſe 
. proteſting, that the aforeſ Rob Smith the ſon, did not holdthe 
aforeſ, 20 acres of land with the appurtenances, called New: 
W i 1 
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Part IV. | BEVII's Caſe, 


ton in Tallan aforeſaid, of the aforeſaid J. Bevil, as of his 
manor of Keligath by knight's ſervice, that is to ſay, by ho- 
mage, ſealty, and eſcuage, to the Jady the Queen, when it 
ould happen, 42 ſhillings, and to more, more, and to leſs, 
Jeſs, &c. As alſo by the ſervice of doing ſuit at the court of 
the ſaid John Bevil, of his manor aforeſaid twice by the year, 
that is to ſay, once within one month after the feaſt of St. 
Michael the Archangel, and again within one month after the 
feaſt of Eaſter in every year, at that manor to be holden, as 
the aforeſaid Nicholas above hath alledged; for plea he ſaith, 
that the aforeſaid John Bevil never was ſeifed of the aforeſaid 
ſervices, as the ſaid Nicholas above hath alledged, and this 
they are ready to verifie, wherefore inaſmuch as the ſaid Ni- 
cholas above acknowledgeth the taking of the cattle aforeſaid, 
in the aforeſaid place in which, &c. the aforeſaid Walter and 
the aforeſaid Robert, who, &c. pray judgment and their da- 
mages, by the occaſion of the taking, and unjuſtly detaining 
of the cattle aforefaid, to the faid Walter to be adjudged ; and | 
the aforeſaid Nicholas, as before faith, that the aforeſaid Replication, 
John Bevil was ſeiſed of the aforeſaid ſervices, by the hands 
of the aforeſaid 'Rob. Smith the father, as by the hand of his 
very tenant, as he hath above alledged ; and of this puts him- 
ſelf upon the country; and the aforeſaid Walter, and the 
aforeſaid Robert Smith the ſon, who, &c, likewiſe ; therefore 
it is commanded to the Sheriff, that he cauſe to come here 
from the day of St. Martin, in 15 days, 12, &c. by whom, 
Ke. and who neither, &c. to recognize, &c. becauſe as well, 
Ke. proceſs againſt the jurors, to try the iſſue aforeſaid, is 
continued until 15 days of Eaſter, in the 19th year of the 
reign of Q. Eliz unleſs the juſtices aſſigned to take the aſſiſes 
in the county aforeſaid by the form of the ſtatute, &c. upon 
Monday, in the 5th week of Lent in the ſaid 19th year ſhall 
firſt come; at which aſſizes, the verdict was given as fol- 
loweth. The jurors ſay upon their oath, that the within 
named John Smith the father, held the tenements aſoreſaid 
with the appurtenances, called Newton, of the within named 
Tohn Bevil, as of the within written manor of Keligath, b 
Knight's ſervice within written; and that the ſaid John Bevil 
was ſeiſed of the ſealty and ſuit of court only, parcel of the 
ſervices within written, by the hands of the aforeſaid Robert 
Smith the father, as by the hands of his very tenant. But 
whether the aforeſaid ſeiſin of fealty, and ſuit of court aforeſaid, 
be a good and ſufficient ſeiſin of the whole ſervices within writ- 
ten, or not, the jurors are altogether ignorant, and pray there- 
fore the advice and diſcretion of the Juſtices aforeſ. And if 
upon the whole matter aforeſ. in form aforeſ. found, it ſhall 
leem to the ſame juſtices, that the aforeſ. ſeiſin of fealty and 
ſuit of court, be not a good and ſufficient ſeiſin of the whole 
ſervices aforeſaid, then the jurors ſay upon their oath, that 
the aforeſaid John Bevil was not feiſed of the within written 
| ſervices, 
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matter aforeſaid, it ſhall ſeem to the Juſtices, that the ſaid 


bis very tenant, as the aforeſaid Nicholas hath within alledged. 
And then they aſſeſs the damages of the ſaid Nicholas, by 

occaſion of the premiſes, beſides his coſts and charges by him 
about his ſuit in this behalf expended to 12 pence, and for 


fore they give their judgment thereof, day is given to the parties 


William Ayleſbury his attorney. And upon this, the pre- 
miſes being ſeen, and by the Juſtices here fully underſtood, 
it ſeemeth to the Juſtices here, that the aforeſaid ſeiſin of 


Nicholas Francis, thereof go without day, and that he have 
ever, &c. It is alſo conſidered, that the aforeſaid Nicholas 


mages aforeſaid to 41 ſhillings, by the ſaid jurors in form 
aforeſaid aſſeſſed, as alſo 131. to the ſaid Nicholas, at his 
requeſt for his coſts and charges aforefaid, by the court here of 
increaſe adjudged, which damages in the whole do amount to 


Brvir's Caſe, Part IV. 


ſervices by the hands of the aforeſaid Rob. Smith the father, 
as by the hand of his very tenant, as the ſaid Walter hath 
within alledged, and then they aſſeſs the damages of him the 
ſaid Walter, by occafion of the taking, and unjuſtly detaining 
of the cattle aforeſaid, beſides his coſts and charges by him 
about his ſuit in this behalr expended, to 12 pence, and for 
his coſts and charges to 40 ſhillings, and if upon the whole 
ſeifin of fealty, and ſuit of court aforeſaid, be a good and ſuf. 
ficient ſeiſin of the whole ſervices within written, then the 
faid jurors ſay upon their oath aforeſaid, that the faid John 
Bevil was ſeiſed of the ſervices within written, by the hands 
of the aforeſaid Robert Smith the father, as by the hands of 


his coſts and charges to 40 ſhillings. And becauſe the Juſ- 
tices here will adviſe themſelves of and upon the premiſes be- 


here, .until in the Morrow of the Holy Trinity, to hear their 
judgment thereof, becaufe the ſame juſtices here thereof ate 
not yet, &c. And fo the plea aforeſaid, continued until the - 
Morrow of the Holy Trinity, in the 25th year of Queen Eli- 
zabeth, on which day judgment was given as followeth. At 
wbich day, here cometh as well the aforeſ. Walter Parker, by 
his attorney aforeſaid, as the aforeſaid Nicholas Francis, by 


fealty, and ſuit of court aforeſaid, is a good and ſufficient ſcifin 
of the whole ſervices aforeſaid ; therefore it is conſidered, that 
the aforeſaid William Parker, take nothing by his writ afore- 
ſaid, but be in mercy for his falſe clamour, and that the aforeſ. 


a retorn of his cattle aforeſ. to be kept by him irreplegible for 


Francis recover againſt the aforeſaid Walter Parker, his da- 


15 l. & 18. &c. 
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Mich. 17 & 18 Eliz. Rot. 1939. 


In the Common Pleas, | 


Expoſition of the 


Choe — 4 — —— og Mos 8 — * 


| - | | pe, £0 | Stat. 32 H. 8. c. a. 
| In R EPLEVIN®G | of Limitations, q 


ETWEEN Walter Parker, plaintiff, and Nicholas Anderſ. 57, 58. 
Frauncis, defendant, for taking of his cattle in Tallamin 
the county of Cornwall, in a place called Newton; the defen- Seiſin of Fealty 
dant made conuſans as Bailiff to John Bevil, Eſq. by reaſon Ae 8 
that the place where, &c. contained 20 acres, whereof one 85 
Robert Smith was ſeiſed in fee, and held them of the ſaid 
John Bevil, as of his manor of Keligath in the ſaid county, by 
knight's ſervice, viz. by homage, fealty, and eſcuage, ſcil. 
when eſcuage runs to 408. 40s. and when to more, more; To what Rent 
and when to Jeſs, leſs; and by ſuit of court bis per annum, of _ oe 
which ſervices he was ſeiſed by the hands of the ſaid Robert «tens, &@ 
Smith, as by the hands of his very tenant, and made conuſans 5 
for homage : and iſſue was taken that the ſaid John Bevil nun- 
pon fuit ſeiſitus de pred” ſervitiis, prout the ſaid Nicholas 
ad alledged. And the jury gave a ſpectal verdict, that the 
ſaid John Bevil was ſeiſed of the ſealty only, &c. And if the 
ſeiſin of fealty was a ſufficient ſeiſin of all the ſervices was the | | 
doubt, which the jurors referred to the conſideration of the 
court. And this point was made one of the principal points 
in the Serjeant's Caſe, which was argued by Popham, Rhodes, 
Fenner, Shute and Gawdy, Serjeants, and Windham and 
Anderſon the Queen's Serjeants, Paſch. 21 Eliz. the recorded 
and pleading of which Seijeant's caſe is entered, Hil. 20 Eliz. 
Rot. 1745. And this caſe at bar was many times argued in the 
time of Sir James Dyer, and after his death, after many argum. 
at the bar and bench, was adjudged, by Anderſon, Ch. Juſtice, (% 6,1; 68.4 
Mead, Windham, and Periam, that the ſeiſin of the fealty 45 E. z. 28. a. 
Was (a) ſeiſin of all the ſaid ſervices, and therewith agree Br. Avow. 24, 5. 
44 E. 3. 11. b. 8 UI. 6. 16. and the reaſon was, that when the 3 ff. 61 716 
Vor, II. P tenant Poſtea 3. b. 
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Aud 2 Brownl. go. of ſuperior ſervice is (/ ſeiſin of all inferior ſervices which ate 
n dredge) 3 Co. 44% incident to it; as ſeiſin of eſcuage is ſeiſin of homage and 


Winch 31. rent, vide 3 E. 2. Avowry 188. 5 E. 2. Avowry 209. 9 E. 2. 


4 6) Co. Lit. 68. (g) ſeiſin for all ſervices, as well inferior as ſuperior, becauſe 


2 Keilw, 3. b. ſeiſin of rent, or (i) ſuit, or other ſervice which is 


* 


BEVII's Caſe. Part IV. 


5 tenant does fealty, he takes a corporal oath, that he will be 
(a) Lit. ſect 91. faithful and true to the lord, and bear faith (a) to him for the 
A * tenements which he claims to hold of him; and that he wil} 
lawfully do the cuſtoms and ſervices which he ought to do, ſo 

iy that the doing of this ſervice (by which he ſwears to do all 
(4 E. 3. 11. b. ſervices) is ſufficient (6) ſeiſin of all. And true it is that 
5 we 5 „ Littleton ſays, that homage is the (c) moſt honourable ſervice, 
8 24552. and the moſt humble ſervice of reverence that a freeholder can 
Fitz. Avow. 71+ do to his lord: but allo it is true, that fealty is a more (4% 
1 15 b. ſacred ſervice than homage; for that is done upon oath, and 
(% 2 Brownl. gg. the other not; and it is to be obſerved, that theſe words ſci, 
Lit. ſe. 85. (will be faithful and true to him, and bear faith to him for the 
8 ok 68. a. tenements which he claims to hold of him) are alſo parcel of 
(4 2 Brownl. 99. the words in doing of the ſervice of homage, and ſeiſin of 
Co. Lit. 68.a- part of any ſervice is ſeiſin of the whole, as after appears. And 
- wdWdthat is the reafon that the law makes ſo great account of the 
 ſeifinof theſe ſervices of homage and fealty ; for the ſeiſin of 

Note. them (becauſe it is the ſeiſin of all other ſervices) is ſo ineſtim. | 
© ablein law, that no diſtreſs for them of any goods or chatiels 
(e) 42E. 3. 26.2. (of what value ſoever) is in judgment of law (e) exceſhve; and 
dwg N 67. although the lord often diſtrains for them, ſo that the tenant 
RB. Dias 55 cannot till his land, yet the tenant ſhall not have aſſiſe de mul- 
29 E. 3. 24 a. tiplict diſtrictione, as he ſhall have for rent or other profits. 
2 Inft, 106, 107. Jide 28 Aſſ. 50. 11 H. 4. 2. a. 42 E. 3. 26. a. Br. Diſtreſs 80. 


Rol. 674. . . 
Fite. . And in this caſe theſe points were alſo reſolved. 1. That ſeiſin 


: * 35. a. fealty, and ſeiſin of homage is ſeiſin of fealty, and ſeiſin of the 
Hutt. 20. rent is ſeiſin of the fealty where the ſeigniory is by fealty and 


10 H. 5. 15. a. 


e Monſtrans des faits 41. 19 E. 2. Avowry 224. 7 E. 4. 28 & 


29. 13 E. 3. Avowry 103. 21 E. 3. Avowry 115. 27 H. 8. 


31. a. 
18 21. a. Paſch, 1 & 2 Ph. Mar. in Communi Banco, Rect. 329. It 
was adjudged, that where the ſeigniory is by fealty and rent, 
+ that ſeiſin of the rent is ſeiſin of the fealty, and fo is the book 
| adjudged in 29 E. 3. 31. a. and with that agrees 3 E. 2. A- 
4 vowry 188. 2. It was reſolved, that the doing of homage is 


Je in doing of homage, he takes upon him to do all ſervices, and 
therefore his ſervice is ſufficient ſeifin of all the ſervices. And 
therewith agrees 13H. 4 5. b. ſeiſin of homage is ſeiſin of 

eſcuage, which is ſuperior, and of relief, which is inferior, 

22 Aff. 66, payment of 1 d. in the name of attornment of 
(b) 2 Roll. 462, the whole, may be ſufficient ſeiſin of (0) 4 rents. 3. That 


annual, is ſufficient ſeiſin of eſcuage, homage, fealty, 
ward, relief, heriot-ſervice, fervice to cover the bal 


part IV. | Brvi L's Caſe, © 7 | g 


of the chief houſe of the manor, or for impaling the lord's 

park, or ſuch caſual ſervices, which perbaps will not happen 

in 40, 60, or 70 years; and therefore there is great reaſon 

that ſeifin of annual ſervices ſhould be feiſin of all ſuch caſual 
ſervices, and therewith agrees, 20 E. 3. Avowry 131. that 

ſeifin of rent and other annual ſervices, is ſeiſin of relief and 

other ſervices caſual or accidental, and 7 E. 6. Br. Gard. 69. 
& Avowry 69. that it was agreed by the Juſtices of both. 

Benches, that where the ſeigniory is by knights ſervice and 
rent, that ſeifin of the rent which is annual and inferior to all 

the other, is a good ſeiſin, to have the wardſhip of the heir 

of the tenant; and therefore the opinion of Brook there, that 

it ſhall not be a ſeiſin to make an avowry is not law; for the 

caſe of the ward is the ſtronger caſe. But it was ſaid, that 

ſeiſin of one annual ſervice is not ſeiſin of another annual ſer- 

vice; as if there be lord and tenant by fealty, 10s. rent, and 

three work days by the year, ſeiſin of the rent is not ſeifin of the 

work days; nor ſeiſin of rent is not ſeiſin of ſuit of court which 
is annual, vide 16 Eliz. Dyer 330. and the reaſon is, becauſe Dyer. 430.pl.19e 
it ſhall he accounted the folly of the lord, that he does not get 
ſeiſin of that which is due yearly; and it would be miſchie- 
vous to the tenant, for perhaps the work days were diſcharged 
in ancient times, which now cannot be ſhewed, upon which 
ſuits and troubles would enſue. But nota reader, that all this 
which has been ſaid, is to be intended of ſeiſin in law, and 
not of actual ſeiſin; for ſeiſin of feaity in the cafe at bar, is 
no anal feilin of homage, nor of Fit of court 3 nor ſeiſin 
of fealty is not actual ſeiſin of rent. Vide 8 H. 7. 17. 20 Hf. 49 E. 3. 15. b. 
3- Aſſiſe 433. 40 E. 3. 22. 49 Al. 6. 44 E. 3. 11. Br. Seiſin i uy 35. 
40. But ſeiſin of any part of any ſervice is actual ſeiſin of the 2 e «a 
whole to have aſſiſe. Jide 5 E. 4 2. b. 12 E 4. 7. 8 E. 3. 463. 6 Co. 57. a. 
en e e 26+ ale 175; e 

an avowry, ſeiſin in law is ſuſhcient, but as to have aſſiſe, 

actual ſeilin is requiſite; ſo the ſeiſin which is requſite in a 

writ of right of land, ought to be actual and not ſeiſin in law, 

as appears 35 E. 3. Droit 30, and Lit. lib. 3 cap. Releaſes 112. . 
agrees thereto. If a man makes a leaſe for life, or a giſt in tail, Kelw. 164. a. 
yielding the firſt year a quarter of wheat, and afterwards the P 8 8 b. 
yearly rent of 100 ſhillings, ſeiſin of the wheat is ſeiſin of the * 57 > 
rent, whereof he may have aſſiſe, for all is but one reſervation. 

Vide 5 E. 4. 2. 44 E. 3. 11. b. 15 E. 3. Exec. 63. it is ſaid, that 

in the ſame caſe all is one freehold, and ſeiſin of the one is tbe 
ſeiſin of the other to have aſſiſe, which was affirmed to be good TY 

law, It was alſo ſaid, if a meſnalty becomes rent - ſeck by ſurpluſ- Cr, Car. 84, 


- 


age, the ancient ſeiſin is ſufficient: for the meſnalty is extinct 2 Jones -A- 2 34, 


by the act of the lord and of the tenant paravail, and the nature 2 2 
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(e) 1 Rolles 314. 


of the rent of the meſne is not altered by his own act, but by 
the act of others. And therefore, although the rent is he. 


fa)Co.Lit.rg3.2. 
Kelw. 104. a. 

7 Co. 24. b. Cr. 
Car, 82. Perk. 


ſect. 323. Lit. 


ſect. 226. 


Lit. ſect. 223, 
229. 


Co. Lit. 151. b. 


theſe caſes the nature of the rent is altered by his own act; 


never ſeiſed of any ſuch rent; yet ſuch rent-ſeck which was 
once rent-ſervice, ſeems to be apportionable by the book in 


is held 2 H. 4. 23. for otherwiſe the tenant might defeat the 
lord of his ſeigniory, and the lord would never attain to his 


(4) Co. Lit. 


202. b. 2 Rolles 


405. 


(% 3 Rolles 465. 


ed a defeaſance of the releaſe upon a certain condition, and 


a man grants over divers and ſeveral rents, and the tenant at- 


315. a. 10 Co. 
227. b. 


7. 7 Af, 2. 2 (4) E. 3. 42. 20 E 3. Avowry 126. vide 50 E. 


a treaſury, ſhall ſerve to maintain a grare impedit upon diſturb- 
' ance to the treaſury. But if there be lord and tenant by tealty 


and the lord diſtrains for his ſervices, upon reſcous made he 
ſhall have aſſiſe, for the ſeiſin before is ſufficient. Otherwiſe 
if a man gives land upon condition, the condition is broken, 


BEVYVII's Caſe. Part IV, 


come ſeck, yet he ſhall (a) deſtrain for it, as is ſaid in 2 E. 2. 
Extinguiſhment 6 vide 31 Aff. 23. 20 H. 6. Extinguiſhment 


3. 26. a preſentation to a prebend which is after changed into 


and rent, and the lord grants over the fealty ſaving the rent; 
or if a man makes a gilt in tail, or a leaſe for life, rendering 
rent, and grants over the reverſion, excepting the rent, in 


and therefore the ancient ſeiſin when it was a rent ſervice will 
not ſerve, when by his own act the (5) nature of the rent is 
altered; and aſſiſe of any rent ſeck he cannot have, for he was 


2 Aſſ. 10. return irrepleviſable is a good ſeiſin of rent, as it 


ſervices. So in avowry for ſuit, if the lord recovers (e) damages 
for the ſuit, it is a ſuſhcient ſeiſin, cauſa qua ſupra. If the 
lord grants his ſeigniory upon (4) condition, and the tenant 
pays the rent to the grantee, afterwards the condition is broken 


the ancient ſeiſin is not ſufficient, but he ought to enter and 
gain a new ſeiſin: but note in the caſe of rent the diſtreſs is 
in lieu of an entry. Vide (e) 15 E. 3. Aſſiſe 95. & 15 Aff. 
12. quod vide Brosk ſeiſin 38. If the diſſeiſee releaſes to the 
diſſeiſor upon condition, and afterwards the condition is 
broken, the diſleiſee ſhall have aſſiſe for the firſt diſſeiſin, as 
appears by 17 Aſſ. 2. & 17 E. 3. 2. where in aſſiſe of land the 
tenant pleaded the releaſe of the plaintiff, the plaintiff plead- 


pleaded performance of the condition, and ſo maintained the 
aſſiſe, which proves that by the performance of the condition, 
and the bringing of the aſſiſe, the right which was releaſed 
upon condition was reveſted in the plaintiff for without a right 
he could not have aſſiſe, and fo the ancient ſeiſin ſufficient. If 


torns, and gives 14. in the name of ſeiſin of all the rents, it ib 
good ſeiſin for all to have (/) aſſiſe, and yet no rent was due or 
payable at that time, and wherewith agrees 22 Aſſ. 66. And jet 
if there be lord and tenant by fealty, and 20 d. rent, and the lord 
er. * LS 2 Len 


part IV. Beis ae 10 
grants over his ſeigniory, and the tenant pays 2d. to the Lit. ſect. 235, 
rantee in name of ſeiſin of his rent, yet at the rent- day the LOR 6 
Jord ſhall have his whole rent of 20 d. for the 2 d. cannot be FO 

(a) parcel of the rent, for no rent is due or payable till the day, (4) Co. Lit. 
and yet it ſhall enure to this purpoſe, /c. to give ſeiſin of the 35. 2. 
rent. Vide 34 H. b. 42. a. 37 H. 6. 38. b. Br. Seiſin 15. 5 E. Ja. 95, 96. 
4.2. a. 25 E. 3. 44. b. by Hil. 20 E. 3. 31. 22 Aff. 66. Lit. 
lib. 3. cap. Attorn. 127. a. b. Then it was moved, if ſeiſin o 
ſealty in the caſe at bar is ſeifin of all the other ſervices within * | 
the te of * 32 H. 8. cap. 2. by which ſtatute it is provided, “Lit. Rep. 342. 
that none ſhall] have a writ of right of the ſeiſin of his anceſtor re 0 
or predeceſſor, unleſs the ſeiſin was within (5) 60 years before 15 Ew | 
the tee; nor any writ of Mortdanceſtor,, Aiel, Cofinage, or (6) 6 Co. 59. a. 
writ of Entry ſur difſei/in, unleſs the ſeiſin was within 50 years * Bulſtr. 162. 
before the Z2/te;3 nor any action of his own ſeiſin or poſſeſſion, 
unleſs within (c) 30 years; nor any avowry, or conuſans for (e) rBulfr. 162. 
any rent, ſuit, or ſervice, unleſs ſeiſin was had within 50 years 2 Init. 95 
before the avowry made: in all which four branches this word, Ce. Lit. 268. b. 
(ſeiſin) is ſpoken indefinitely, and therefore if the act had not 
gone further, this word (ſeiſin) ſhould be conſtrued according 
to the ſubject matter, ſometimes for actual ſeiſin, and ſome- 
times for ſeiſin in law; and therefore as to the writ of Right, 
writ of Mortdanceſter, Aiel, &c. Aſſiſe, &c. it ſhould be in- 
tended of an actual ſeiſin, and not of a ſeiſin in law; ſo that 
the three firſt branches are to be intended only of an actual fei- 
fin,and the: fourth branch concerning avowries extends to ſeiſius 
in law, as well as to ſeiſins in fact, or actual ſeiſins: but the 
words of the act (upon which the doubt ariſes) go farther, /c. 
And be it further enacted, that if any perſon or perſons ſhall 
ſue any of the ſaid actions, writs, &c. or make any avo ry. 
conuſans, preſcription, or claim for any rent, ſuit, fervice, or 
other hereditament, and cannot prove that any of his anceſtors 
or predeceſſors were in actual poſſeſſion, or ſeiſin of or 1n the 
ſame lands, tenements, rents, ſervices, &c. within the years 
| before limited by this act, and in manner and form aforeſ. if it 
be traverſed or denied by the plaintiff, demandant, avowant, 
or by the party tenant, or defendant, that after ſuch trial had, 
the party and his heirs ſhall be barred of all ſuch writs, actions, 
avowries, conuſans, preſcription, title and claim for the iame 
lands, tenements, and hereditaments, &c. And it was objeCt- 
ed, that theſe words (actual poſſeſſion or ſeiſin) exclude ſeiſin 
in law, and therefore this act has altered the common law: 
for although at the common law, ſeifin in law was ſufficient to 
make avowry, yet this — allows only of actual poſſeſſion 
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(a) 1 Sid. 55. 
Poſtea 82. b. 
2 Inſt. 690. 2 Co. 


26. b. Palm. 157. 
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or ſeiſin; and the reaſon of it, as was ſaid, was becauſe actual 
ſeiſin is the ſure cogniſance and enfign of right: but if the 
ſeiſin of the fealty ſhould be ſeiſin for all the other ſervices, 


then would contention ariſe what were the other ſervices 


(which peradventure were never done) and which cannot be 
known by any ſeiſin had of them. And therefore it was ſaid, 


that this act by expreſs words extends only to actual poſſeſſion 


and ſeiſin, and not to relieve thoſe who for ſo long time have 
neglected to have actual ſeiſin of their ſervices, and eſpecially 


of ſuit, which ought to be done twice every year: and it was 
_ faid, that it was craſſa & ſupina negligentia, which this law did 


never intend to relieve for as it is commonly ſaid, vigilanti- 
bus (a) & non dormientibus jura ſubveniunt. To which it was 
anſwered and reſolved per totam curiam, that ſeiſin in law was 
ſufficient to make avowry within the intention and the letter 
alſo of the act; for the intention of the act was to limit the 
time within which ſeiſin ought to be had, and not to exclude 


any ſeiſin which was lawful ſeiſin by the common law, and 


that appears by the preamble, for there it is ſaid, “ ſoraſmuch 
« as the time of limitation, &c. extend, and be ſo far, and fo 
„ long- time paſt, that it is above the remembrance of any 
living man, &c.” Alſo the former acts of limitation, fl. 


W. 1. cap. 38. W. 2. cap. 2. & 46. do not exclude any man- 
ner of ſeiſin which was ſufficient at the common law. Alſo 


it is not againſt the letter of the act; for the three firſt branches 
extend to actual ſeiſin, and the fourth extends as well to ſeiſin in 


law as to actual ſeiſin: then the ſaid words of the act, ſc. “ actual 


4 poſſeſſion, or ſeiſin“ in the disjunctive, makes a diſtinction 
between actual poſſeſſion which refersto the three firſt branches 


and a ſeiſin, be it actual or in law, which refers to the fourth, 


ſo that actual is coupled with poſſeſfion, and ſeiſin is disjoined 
by this word (or) and ſtands of itſelf indefinitely, & eo potius, 
becauſe the words ſubſequent are, * and in manner and form 


as is aforeſaid,” which words refer actual polſeſſion or ſeifin 
to the ſaid four branches precedent, ſo that reddendo ſingula 
ingulis, all ſtands well together. 2. It was refolved, that the 


(+) 2 Inft. 95, 


96. Co. Lit. 
11 Ge As | 
(c Co. Lit. | 
I15.2.2 Inſt. 95. 


(ad) Lit. Rep. 


342. Co. Lit. 


ſaid act doth not extend to ſuch rent or ſervice which by the 
common poſſibility may not happen or become due within bo 
years: as if a ſeign. conſiſts of homage (4) and fealty only, for 
the tenant may live above 60 years aſter they are done; ſo if the 


ſervice be to cover the lord's hall, (c) or to go with him when 
there ſhall be war between the King and any of his enemies, 


ſuch caſual ſervices which by common poſſibility may not 
happen within bo years are not within this act. The ſame law 
of (d) formedon in diſcender, for the tenant in tail may 


live 
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live 60 years after diſcontinuance, and although in fas he 
dies within the time, To that the iſſue may bring his formedon, 
and although the iſſue does not proſecute any writ within the 
time, yet the ifſue may bring it at any time, for by common 
poſſibility the writ of (a) farmedon in diſcender was not within 32 
the ſtatute, as it is adjudged in * Fitz. William's caſe, M. in Ac. 24. 
10 & 11 Eliz, which is now reported by the Lord Dyer, fol. 1 And. 16. N. 
278. Alſo there it is ſaid, that the ſeiſin of the donee was never beter 194 

traverſable : the ſame law of homage and fealty, and other ſuch C 147 7 fe. 5 


- W : Co. Lit. 115. a. 
accidental ſervices, although they become due within the time 21 Jac, cap: 16. 


of them, yet he may deſtrain for them when he will, for tbey 

are not within the purview of the act: the ſame law, if the 

lord releaſes to the tenant, as long as ] S. has heir of his body, 

and 60 years paſs, and afterwards J. S. dies without heir of his 

body ; in this cafe although the 60 years are paſt, yet he may 

diſtrain, for it was impoſhble that he thould attain to any feifin 

within that time, & (6) impotentia excuſat legem. And a man (5) 1 Co. 98. a. 
5 Co. 22. a. 

by him. As if land held by homage and fealty is conveyed to 8 Co. 172. b. 

a Mayor and Commonalty, or other (c) Corporation aggregate 9 8 + hot 

of many, in this cafe they hold by homage and fealty, but they 6, *. 4 a 

cannot do them. And thereſore although they have enjoyed Hard, 387. 


may diſtrain for the homage and fealty, vide 33 H?8. Br. „%, Cage. 

Fealty 15. And it was agreed, that the writ of e/cheat, (d) 10 Co. 32. b. 

cſjavit, or writ of (e) reſcous, are not within this act, for in theſe " ang 

of cheat and cęſſavit they demand the land, and cannot alledge 

any ſeiſin in the ſame land, &c. as the ſtatute ſpeaks, and 

therefore theſe writs are not within the ſtatute, for the act ex- 

tends only to ſuch writ where the demandant or his anceſtors/ 

may have ſeiſin of the land in demand within the time of the 

limitation preſcribed by the act, and the ſtat. doth not compel 

them to any impoſſibility. And it is agreed in 21 H. 6. 22. a. = 

that in a writ of eſcheat (/) or ceſſavit, the demandant ſhall not (F) Fitz. Ceſſ.- 

alledge eſplees, and the reaſon is, becauſe he claims the land by t 6. Br. Cella- 
a Fe et | : | : x vit 31. Br, E(- 

_ realon of his ſeigniory, and not by any ſeiſin of the land in him, plees 5g. 

or any of his anceſtors. So nota, altho' the lord was not ſeiſed of 

his ſervices within the time of the limitation, yet if the tenant 

dies without heir, the land ſhall eſcheat, for at the time of the 

eſcheat the ſeigniory remains, altho' there wanted ſeiſin; and 

In the lame cale, if the tenant ceaſes for two years, and tae 

land is not open and ſufficient to his diſtreſs, the lord ſhall : 

have ceſſavit although he wants ſeiſin of his ſervices, for 
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(a) K l 212.b 


limited by this act, and by lacheſs of the lord no ſciſin is had“ Pyer 290, 291. 


may hold by homage and fealty, and they ſhall never be done 6 Co. 21.b 68.2. 


d | | 8 17 411 c lor (c) Co. Lit. 66. b. 8 
the land above 60 years, yet if they alien the land, the lord . 


writs the ſeiſin is not traverſable, but the tenure. Alſo in writs % E. d 
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Doc. pla. 318. 
_ (#1) 2laft, 21. 


(4) 6 Co. 23. à. 


Co. Lit. 160. b. f 


(5% 27 Af. 71. 
Br. A fii e 273 | 
28 Aft. 50. 7. 
Aſſiſe 290. Br. 


Diſtreſs 34. 8 Co. 


50. a. b. 11 Co. 
44 a. F. N. B. 
108. i. 69. h. 


(c) 2 Inſt. 105. 
44 E. 3 20. a. 
9 Co. 76. a. 
10 E. 4. 7. a. 

9 H. 7. 4. a. 14. a. 
11 H. 4. 78. b. 
Co. Lit. 127. a. 
Fits. Office del 
Court 7. Br. Of- 
fi ce del Court 29. 
Plow. 66. b. 84, 


85. a. 
0 9 Co. 34. a. 


DoR, pla. 318. 


5 Co, 100. b. 


(e) 2 Inſt. 21. 
9 Co. 34. a. 


9 Co. 34. a. 
10 Co. 108. a. 


Dect. pla. 318. 
(g) 5 Co. ico. b. 
9 Co. 34. a. 

2 Inſt. 21. Doct. 
pla. 318. 


_(#) 21nfl. 2 1. 
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in ceſſavit ſeiſin is not traverſable, 8 E. 3. 46. F. N. B. 209. 
E. vide in 10 & 11 El. Dyer 278. And although the lord was 
never ſeiſed, yet becauſe the ſeignory remains, if he diſtrains, 
the tenant ought not to make reſcous, as ſome opinions are 


in 40 E. 3. 33. a. 6 R. 2. Reſcous 10. 22 H. 6. 2. b. 6 E. 4. 


II. b. 7 E. 4. 20. a. But it was refolved, that if nothing is 
behind, and the lord deſtrains, the tenant may make (a) 
reſcous; or if he often diſttains ſo that he cannot manure his 
land, he may have his aſſiſe de (6) multiplici diſtrictione and 
that in ſuch caſe the tenant may make reſcous as divers judg- 
ments have been given. Lide 2 H. 4. 21. b. 8 H. 4. 1. 4 E. 
6. Diſtreſs 75. Br. by the Juſtices, Vide 31 E. 3. Reſcous 17. 
39 E. 3. 45. 39 H. 6.7: FN B. tos. E. 29 AM. 51. 28A 


50. Nota reader, a great doubt in our books well reſolved; 


but for wrongful diſtreſs where nothing is arrear, the tenart 


{hall not have an action of (c) treſpaſs vi & armis againſt the 
lord, for that is prohibited by the ſtatute of Marlebr. cap 3. nn 
ideo puniatur dominus per redemptionem. And if lord and tenant 
are by fealty and 28. rent, and the lord by encroachment, /c, 


by voluntary payment of the tenant gets ſeiſin of more than he 
ought to have, the law fo greatly favours ſeiſins and poſſeſ. 


ſions, that he ſhall not avoid this ſeiſin had by encroachment 
in (d) avowry, unleſs it is in the caſe of the (e) ſucceſſor, as 
4 E. 2. Avowry 204. is agreed; and in caſe of the ifſue (/) in 
tall, as is held in 20 E. 3. Avowry 131. But ſeiſin by encroahment 
ſhall be avoided in Aſſiſe, (g) and Ceſſavit. Vide 22 Af. 68:22 


FE. 3. 18. 28 Aff. 33. 12 E. 4. J. 20 H. . 11, 18 H. 6.4, 


b. the ſame law in treſpaſs. Alſo if he diſtrains, /c. for the 
due rent and the encroachment alſo, for the whole rent arrear; 


the tenant may tender that which is due of right, and may 


make reſcous if the lord will not accept it, vide 12 E. 4. 7. 5 
E. 4. 62. 87. and ſhall not be driven to ne 1njuſte vexes, or con- 
tra formam feoffamenti, as his caſe is; but it ſhall be avoided 
in an action brought by the lord for the reſcous, or in treſpals 
brought by himſelf for the diſtreſs for the ſum which was en- 
croached, and which of right was not due. But if the lord 
encroaches more by () coercion of diſtreſs than he ought to 
have, (although the coercion be to his goods) yet he ſhall avoii 
ſuch ſeiſin in avowry, vide 10 E. 3. 20. 12. 22 1 Long 
5 E. 4. 87. 20 E. 4. 17. 8 H. 6. 18. 30 H. 6. 5. 10 H. 7. 11. 


Plow. Com. 94. b. in Woodland's Caſe. 3. It was reſolved, 
that altho' a man has been out of poſſeſ. of land for 60 years, yet 
jf his entry is not tolled he may well enter, and bring any action 


of his own poſſeſſion, for the firſt clauſe doth not bar any 


right, but prohib. that no perſon ſhall ſue, have, or maintain 


any writ of right, or make any preſcription, title, or ci, 
F 88 — lat 


part. IV. BEVII's Caſe. 12 
for any lands, tenements, rents, commons, &c. of the poſ- 
ſeſſion of his anceſtor and predeceſſor, but only of the ſeiſin of 
of ſome of his anceſtors within 60 years: but if his entry is 
congeable, and he enters, he may have an action of his own 
poſſeſſion : and the firſt and ſecond clauſes extend only to 
ſeifin anceſtrel, and not to a writ of right brought of his own 
ſeifin. And the third branch extends only to actions of his 
own poſſeſſion, and not to entries; the fourth to avowries, and 
the fifth to formedons and certain actions there mentioned. 
Mia reader, foraſmuch as by theſe reſolutions it appears, that 
the ſervices of homage and feaſty are not within the act of 32 
H. 8. and that ſeiſin of rent, or other annual ſervice is ſeiſin of 
homage and fealty, and that ſeiſin of homage or fealty is 
ſeiſin of all ſervices annual or not annual; thence it follows, 
that when the tenant has done homage or fealty, (which the 
lord may compel him to do) it ſhall be ſeiſin of all other ſer- | 
vices, as to make avowry, which of right ought to be done, Co. Lit. 68, a, 
although the lord, nor any by whom he claims have had ſeifin 
within 60 years. 115 e 
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See the late ſtatute touching entries and claims, &c. ] 
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AcTIoNs for SLANDER, vs, 


The Lord CRouwELL's Caſe, 


H. Lord Crom- 
well v. Denny, 
e 
1 Danv. 165. 


Note, this ſtat, 
1s not of record 
in the parlia- 
ment rolls, 4Inft. 
51. Sed vide 
Pryn. contra. 
5 + See Cro, Car. 
136. 
Palm. 565. 


(a) Cro. Car. 
136. 
(2) DoRt. pla. 


20, 21 3 Bulſt. 
2566. 1 Rol. Rep. 


427. 


Trin. 20 Eliz. Rot. 28. 


In the King's Bench. 


1 ENRY Lord Cromwell win, an action de ſeandalis 


magnatum againſt Ed. Denny Vicar of Northlinham in 
the county of Norfolk, tam pro dom' Regina, quam pro“ ſeipſe; 
and declared upon the ſtat. of 2 R. 2. cap. 5. that if any con- 


trive aliqua falſa nova, horribilia & falſa nuncia de pralatis, du- 


cibus, comitibus, & aliis proceribus + & Magnatibus regni, Et. 


by which debate may ariſe betwixt the Lords and Commons 


(which God forbid) by which danger, miſchief, and deſtruc- 
tion may happen to the whole realm, &c. and guicungue contra 


fecerit, thall incur the penalty of the ſtat. of W. 1. c. 33. And 
the defend, was charged that he ſaid to the plaintiff (a) then 


a baron of the realm, lt is no marvel that you like not of me, 


„ for you like of thoſe that maintain (6) ſedition againſt the 


« Queen's proceedings.” The defendant juſtified the words, 
upon which the plaintiff demurred, and the bar was held 
inſufficient. And term” Trin' anno 23 Eliz. in arreſt of judg - 


ment it was moved by the defendant's counſel, that the de- 


= (c) DoR. pla. 93. 


340. 

: (d) Hutt. 56. 

| (e) Cr. Car. 1 35» 

| 136. 3 Bulſt. 91. 
Twas made on 
occaſion of a 
quarrel between 

John of Gaunt 

and W. Wick 

ham, who had 
ſlandered Gaunt 
with illegitima- 

c, &c. 


claration was inſufficient, becauſe the ſaid act of 2 R. 2. was 
(c) miſrecited ; for the words of the act are, Si aſcun controver 
aſcun faux nouvelles & horribles & faux meſſoinges, which word 
(4) (meſſoinges) he who tranſlated the ſtatutes at large into Eng- 
liſh, has tranſlated (meſſages) which was the reafon that he 


who drew the declaration in the caſe at bar inſerted the faid 
word (e) (nunca) where it ſhould be mendacia. 2. The ſaid act 


faith, * and whoſoever ſhall do it, ſhall incur, &c.” And the 

plaintiff in his declaration faith, & quicung; contra fecerit, which 

is as much as to ſay,**who ſhall not do it;“ but againſt that it was 

objected, that the ſaid act was a private act, it concerning only tbe 
e eee alk REI ieee | prelates, 


part IV. Actions for Slander. f mY | 13 


relates, nobles, and certain great officers, whereof the court 
would not take notice ex officio; and therefore the court ought 
lo take the act as the party has alledged it: but it was reſolved 
by Wray Chief Juſtice, Sir Thomas Gaudy, & rotam curiam, 
that it was ſuch an act, whereof the (a) court ought to take (% Hob. 226, 
notice; and eo magis becauſe it by a means concerns the King bas, wh ” 
himſelf. 1. Foraſmuch as it touches the prelates, nobles, and 339. x $4 
great officers, which are of the King's council, and of emi- A Poſtea e a, 
nent qualities, and ſerve him in fo high and honourable offices So 1 8585 
which they have under the King, and by his royal authority 
have the adminiſtration of juſtice to his ſubjects, by which it 
appears that the ſlandering of them principally concerns the 
King himſelf in bis royal government. 2. Foraſmuch as the 
ſtatute ſaith, that danger, miſchief, and deſtruction may 
happen to the whole realm, &c. that alſo concerns the King, 
for he is the head of the realm; and theſe are the reaſons that 
always ſuch actions de ſcandalis magnatum have been brought 
upon the ſaid ſtat. tam (b) pro domino rege quam pro ſeipſo, and 
of all ſtatutes which concern the (c) King, the Judges ought (5) Doct. pla. 
to take notice. It was likewiſe reſolved that if the act was * 4 ERS 
private, and that the court ought to take it to be ſuch as 1s {Story 3 
alledged; then the faid act was againſt law, and reaſon, ande 
therefore void : for as it is alledged, thoſe who do not offend 
ſhall be puniſhed, and that was condemnare inſontem & demit-\ 
lire reum; Wherefore judgment was given againſt the plaintiff —_— 
quod nihil capiat per billam. And afterwards the plaintiff brought - _— 
a new action, and amended the faults of the declaration: ; 
and then the court was moved that the ſaid words were not 
actionable, becauſe it might well be that the plaintiff meant 
liking of ſome perſons which maintain ſedition againit the * 
Queen's proceedings, and yet he did not (4) know that they (4) Palm. 258. 
maintain ſedition, nor do the words import that the plaintiff Cro. El. 52,251, 
knew that they maintained ſedition. And it was faid, 2 457 749: 8 
ſenſus verborum eſt duplex, ſcil. mitis & aſper ; & verba ſemper . IP 
accipuenda ſunt in (e) miticre ſenſu. To which it was ſaid, that {s) 4 Co. 20. a, 
{edition is a publick thing. Et dicitur ſeditio (H quaſi ſeorſum g 278, 
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3-4-1 3 ; 85 ; : Poſtea 18. b. 1 | 
_ tis magnt populi, quando itur ad manus, which is notably de- 155 5 Hut 38, 1010 
ſeribed by the poet: | „%% Woes 65, 113. _ my 


Ae veluti magno in populb cum ſepe coorta oft Wien Knee. 
Seditio, ſevitque animis ignobile vulgus, 1 Roll, 71, 72, . 

| 3 73. 1 Mod. Rep. 
Jamgue faces & ſaxa volant, furor arma miniſtrat. 
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f | 19. 22. Poph. 
: ER Ft Vitg. Ru. 271, Palin. 49. 
By which ſedition (being ſo publick and violent) it was (// Rahm. 
ſaid that by e 3 Na ch 1 8 5 2 Collect. Append. 
that by common intendment the plaintiff had notice 9, 20, &, 
of it; and it is not like felony or murder which may 
be clandeſtine, and done in ſecret. But as to that, the Judges 
did not deliver any opinion, for they ſaid, that upon ar- 
Sument and confideration they might alter their opinion 
| | which 
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which they now conceived, which would be dangerous to 


| Wherefore they pleaded a ſpecial juſtification, (well knowing 


church of Northlinham, who in their ſermons inveighed 


(4) Do, pla. 
55 


(Y Doct. pla. 
A 
3 Wilion 177. 


and fo juſtified: and it was moved by the plaintiff's counſel, 
that this bar was inſufficient for two reaſons. 1. That the 


and give the ſpecial matter in evidence. But if he will 


import upon the matter alledged in the declaration, As if a 


(e Dodt. pla. 2 r. 


the plaintiff concerning unlawſul hunting, and the plaintiff 
_ confeſſed that he killed ſeveral hares with certain engines; to 
which the defendant anſwered and faid, ** Thou art a mur- 


Ca Doct. pla. 2 1. 
Poſtea 14. a. 


120, 212. 


her reign, and affirmed it to be ſuperſtitious and impious, &c. 
upon which the plaintiff and defendant ſpeaking in the ſaid 


ſaid to the defendant, Thou art a falſe varlet, and 1 like 


fendant the defendant is not guilty : but it was ſaid, that ſuch 


cation was good. For in caſe of ſlander by words, the ſenſe 
of the words ought to be taken, and the ſenſe of them appears 
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the party; and therefore they ſaid to the defendant's coun. 
ſel, be well adviſed, and plead, or demur at your peril; 


that the other matter would be ſaved to them) and the effec 
of the juſtification was, that the defendant was Vicar of 
Northlinham, which was a benefice with cure, and that the 
plaintiff procured J. T. and J. G. to preach ſeverally in the 


againſt the Book of Common Prayer, which was cſtabliſhed 
by the Queen and the whole parliament in the firſt year of 


church of theſe ſermons, becauſe the Vicar knew they had 
no licence, nor were authoriſed to preach ; when they were 
ready to preach, before their ſermons forbad them, but'they 
by the encouragement of the plaintiff proceeded : the plaintiff 


& not of thee ;” to which the vicar ſaid, * It is (5) no mar- 
vel though you like not of me, for you like of theſe innuendh 
& pred” J. T. and J. G. that maintain ſedition, (:nnuends 
% ſeaitioſam illam doctrinam) againſt the Queen's proceedings; 


matter of juſtification was inſufficient, becauſe (as has been 
ſaid) ſedition cannot be committed by words, but by publick 
and violent action. 2. If the matter of juſtification was ſuffici- 
ent, then upon the ſaid dialogue between the plaintiff and de- 


juſtification dialogue-wiſe had not been ſeen before; but if 
the truth of the cauſe is ſuch, he ought to plead nt guilty, 


juſtity, he ought to juſtify the words in the ſame ſenſe they 


man brings an action on the caſe for calling the plaintiff (c) 
murderer ; the defendant will fay, that he was talking with 


c derer,“ (innuendo the killing of the ſaid hares) this is no 
(4) juſtification, for he does not juſtify the ſenſe of the words 
which the declaration imports, and therefore he ought to plead 
not guilty : but as to zhat it was anſwered by the defendant 3 
counſel, and reſolved by the whole court, that the (e) juſtit- | 


by the cauſe and occaſion of ſpeaking of them : for ſenſu: 
verborum er cauſa dicendi accipiend eft, & ſermones ſemper ccc 


piendi 


* 
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piendi ſunt ſecundum ſubjectam materiam. Then in this caſe 
| the defendant's counſel have well done to ſhew the ſpecial 
matter by which the ſenſe of this word (ſeditidn) appears 
upon the coherence of all the words, that it was in the defen- 
dant's*meaning, the ſaid ſeditious doctrine againſt the Queen's 
proceedings, ſci. the ſaid act of parliament de anno primo, by 
which the Book of Common Prayer was eſtabliſhed, and that 
he did not mean any ſuch public or violent ſedition as has 
been deſcribed, and as ex vi termint per ſe the word itſelf im- 
ports; and it was ſaid, God forbid that a man's words ſhould 
de by ſuch ſtrict and grammatical conſtruction taken by par- 
cels againſt the manifeſt intent of the party upon conſideration 
of all the words, which import the true cauſe and occaſion 
which manifeſt the true ſenſe of them; quia quæ ad unum finem 
loquuta ſunt, non debent ad alium detorqueri : and therefore in 
the ſaid caſe of murder, the court held the (a) juſtification 
good; and that the defendant ſhould never be put to the ge- 
neral iſſue, when he confeſſes the words and juſtifies them, 


or confeſſes the words, and by ſpecial matter ſhews that they are 


not actionable. And although he varies from the plaintiff in 
the ſenſe and quality of the words, yet it is no cauſe to drive 
him to the general ifſue: as in maintenance, the plaintiff 


4 


(a) DoR. pla. 
21. Antea 13. b. 


charges the defendant with unlawful maintenance, the defen- 


dant may juſtify by reaſon of a lawſul maintenance, and may 
not plead the general iſſue: wherefore the plaintiff replied and 
faid, Dd pred' Edwardus Denny dixit propalavit & prædicta 
verba, c. de injuria ſua propria abſque tali cauſa, and there- 


upon iſſue was joined; & poſtea partes concordaverunt ; and 


this was the firſt cauſe that the author of this book (who was 
of counſel with the defendant) moved in the King's Bench, 
In this caſe, reader, you may pbſerve an excellent point of 
learning in actions for ſlander, to obſerve the oceaſion and 


cauſe of ſpeaking of them, and how it may be pleaded in the 


defendant's excuſe, 2. When the matter in fact will clearly 


ſerve for your client, although your opinion is that the plain- 
tiff has no cauſe of action, yet take heed you do not hazard 


the matter upon a demurrer; in which, upon the pleading, 
and otherwiſe, more perhaps will ariſe than you thought of; 


dut firſt take advantage of the matters of fact, and leave mat- 
ters in law, which always ariſe upon the matters in fact ad 
ultimum, and never at firſt demur in law, when after trial of 
the matters in fact, the matters in law (as in this caſe it 
was) will be ſaved to you. n 2 


Cutler 


Doct. pla. 116 5 
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M. 27 & 28 El. 
in B. R. Cutler 
& Dixon. 
2 Bur. 809 to 
813. | 
(2) 3 Leon. 123. 

4 Leon. 35. Noy 
102. 1 Bulſt. 
151, 185. Cro. 
El. 230, 231, 
248. Cro. jac. 
134, 191, 356. 
432. Godb. 240, 
340. 2 Bulftr, 
269. 1 Rol Rep. 
61. Palm. 145, 
188, 189. 1Sand, 
132. 2 Sid, 163. 
I Vent. 25 Mo. 
143, 820, 821. 
2 Inft. 228. 
Yelv. 117. 
March 76, 77. 


WR 

M. 33 & 34 El. 
Buckley & Wood. 
in B. R. | 
(5) Cro. El. 250, 
247, 248. a And. 
28. Moor 705, 
706. 2 Brownl. 
100. Hard. 223. 
Lane 50, 


(e) Cr. El. 230. 
Doct. pla. 21, 55, 


Actions for Slander, Part IV 

„ Cutler and Dikoůn. f 
It was adjudged, that if one exhibits articles to Juſtices of 
peace againſt a certain perſon, containing divers great abuſes 


and miſdemeanous, not only concerning the petitioners them. 


ſelves, but many others, and all this to the intent that he 
ſhould be bound to his good behaviour; in this caſe the pany 
accuſed ſhall not have for any matter contained in ſuch articles 
any action upon the caſe, for they have purſued the (a) ordi- 


dinary courſe of Juſtice in ſuch caſe: and if actions ſhould 


be permitted in ſuch caſes, thoſe who have juſt cauſe of com- 
plaint, would not dare to complain for fear of infinite vexa- 
tion. R. Q. A. 50. - 

INT ö Buckley and Wood. „ 
The caſe was, that Owen Wood exhibited a bill in the 
Star- chamber againſt Sir R. (5) Buckley, and charged him 
with divers matters examinable in the ſame court; and ſyr- 
ther. that he was a maintainer of pirates and murderers, and 
a procurer of murders and piracies, which offences were not 
determinable in the Star-chamber : Sir R. Buckley brought 
an aCtion on the caſe againſt Owen Wood, and declared that 
the ſaid Owen had exhibited the ſaid bill, containing (inter 
alia) that the ſaid Rich. was a maintainer of pirates and mur- 
derers, and a procurer of murders and piracies, and that the 
ſaid Owen at B. in the county of Salop, ſpeaking of the matters 
contained in the ſaid bill, ſaid in auditu gquamplurimor', that 
the ſaid bill and matters therein contained were true: the 


defendant confeſſed the exhibiting of the bill in the Star- 


chamber, and that he in the ſaid court at Weſtminſter ſaid 
the ſaid words; ab/que hoc that he ſpoke the words in the 
county of Salop, before or after the day mentioned in the de- 
claration, by which he excluded the (c) day itſelf and anſwered 
not to it, for which cauſe the bar was held inſufficient per 
tvtam curiam. And it was reſolved per totam curiam, that for 


any matter contained in the bill that was examinable in the 


» 

(4) March 76, 
77. Yelv. 117. 
2 Inſt. 228, Noy 

02. Cr. El. 230, 

231, 248. Cr. 
Jac. 134, 191, 

356, 432. 3Leon. 

123. 4 Leon. 35. 

1 Bulſt. 151, 

185, 3 Bulſtr. 

269. Godb. 240, 

340. 1 Rol. Rep. 

61. Palm. 145, 

188, 189. 1Sand, 

132. 2 Sid. 163. 


ſaid court, no action lies, although the matter is merely 


falſe, becauſe it was in (4) courſe of juſtice: and this agrees 


with the opinion in 11 Eliz. Dyer 285. and with che judg- 
ment in Cutler and Dixon's caſe before. 2. It was reſolved 
and adjudged, that for the ſaid words not (f) examinable in 


the ſaid court, an action on the caſe lies, for that cannot be in 


a courſe of juſtice; for the court has no power or juriſdiction 
to do that which appertains to juſtice, nor to puniſh the 
ſaid offences, and if ſuch matters may be inſerted in 
bills exhibited in ſo high and honourable a court, in 
great ſlander of the parties, and they cannot anſwer : 


iVent 25. Moor 143, 820. 821, (e) Dyer 28 5. pl. 37. Kelw. 36, 37, 38. Cro. El. 230. (f) Hob. 


267 Cr. El. 248, $36 Cro. Jac. 134, 432. 2 And. 28, 29. 2 Brownl. 109, 1 Rol. 34. Hob. 200, 


2 Iuſt. 228. Moo; 


143, 706. 1 Vent, 25, | 
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to clear themſelves, nor have their actions as well to clear 
themſelves of the crimes, as to recover damages ſor the great 
injury and wrong done them, great inconvenience will enſue; 
but the ſaid libel without any remedy given the party will 
remain always on record, to his ſhame and infamy which 
will be full of great inconvenience. Alſo by the law no mur- 
der, or Piracy can be tried on any bill exhibited in Engliſh, 
but the offender ought to be indicted for it, and thereupon to 
have his trial; and therefore he who preferred this bill has 
not only miſtaken the proper court, but the manner and na- 
ture of exhibiting the ſaid bill (as to the ſaid. clauſes) has not 
any appearance of an ordinary ſuit in courſe of juſtice: but if 5 Co. 57, 
a man brings an appeal of murder, returnable in C. B. for 

that no action lies; for although the writ is not returnable 

before competent judges who can do juſtice, yet it is in the 

nature of a lawſul ſuit, namely, by writ of appeal. And 

afterwards judgment, was given for the plaintiff, And ſo in 5 
the like caſe, Trin. 21 Eliz. Rot. 561. inter Bowes (a) & (a) Cro. El. 
Standen, it was reſolved per totam curiam in B. R. in the like ** 24%: 0 
caſe on a bill preferred in the Star- chamber; but the parties 
agreed and no judgment was entered. And upon the ſame 

judgment O. Wood brought a writ of error in the Exchequer- 

chamber; and there it was reſolved that upon the ſaid matter 

Sir R. Buckley might have had a good action: but in this ; 
caſe, he has not alledged the' matter 1n a ſufficient manner, / 
for the action was not grounded upon the bill exhibited at 
Weſtminſter, but becauſe he faid in the county of Salop, in 

auditu guamplurimorum, that his bill was true, without expreſſ- 

ing, the ſaid matters in particular contained in the bill on 

which the action was intended to be grounded? ſo that they 

who heard only the ſaid words, that his bill was true, could 


not without ſaying more, know the ſaid clauſes that were 5 


llanderous to the plaintiff; and for this cauſe the judgment Co. Ent. 24. nu. 
was reverſed. Xl „„ „„ 
Stanhope and Blith. 


| " © » . . - BOT | | 128 4. | 
The plaintiff reciting in his declaration, that whereas he p. 27 El. Stan. 


was a Juſtice of Peace, Surveyor of the duchy of Lan- hope Blith in 
caſter, and had divers other offices: the defendant ſaid of 5 e A : 
him, „M. Stanhope hath but one manor, and that he hath El. 192, bo, 
* gotten by ſwearing and forſwearing: and it was adjudged 888. Winch. 
that the ſaid words were not aCtionable, 1. Becauſe they were 164. Ro. 
too general; and words which ſhall charge any one with 163˙ 

an action, in which damages ſhall be recovered, ought to 
have convenient certainty. 2. The defendant doth not 
charge the plaintiff with ſwearing or forſwearing, for he 

| | 9 55 _— | may 
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| Skinner. 124. 


i 


(a) 1 Rol. 39, 


40, 41, 42. 


 Godh. 340. 


Velv. 27. Cro. 


El. 135, 2935 


394, 492, 99 


Poph. 211. Noy 
34. 1 Bulft. 40, = K 2 2 . 
3 Inſt. 166. Hutt. /imilza, theſe or ſuch like will not maintain an action, for (b) 


34, 44. Hob. 
283. 1 Brownl, 


13. Moor 365, 
404. Cro, jac. 
190, 204, 436. 
Cro, Car. 288, 


337» 377 | 
Winc » 2 & Jo 
1 Leon. 127. 

1 Jones 307, 
30 H. 8. Br. 
Action ſur le 
Caſe 104. 


(5) 5 Co. 31. a. 


73. A. 


lc) Hutton 34, 
44. Cro. El. 135. 


Cro. Jac. 120. 
158, 80, 436. 


27, 72. 3 Inſt. 


166. 1 Rol. 39, 


40, 42. 
(d) Palm, 129. 


Eodem Term 


3 Bulſt. 262. 


GSodb. 340. 
(a) 4 Co. 13. 2. 
29. a. Godb. 278. 
Poſtea 17. b. 


Poph. 211. 


1 Rol. 71, 72, 

73. 1 Mod. Rep. 
19, 23. Hutt. 38, 
656, 113. 


(6) Poph. 210. 


5 Latch. 176. 
2 Bulſt. 2 62. 
Godb, 340. 


ought to be given to the plaintiff, in regard to the damage 


non egeant. For all theſe caſes have been oſten adjudged. 
And Wray Chief Juſtice ſaid, that although flanders and 
falſe imputations are to be ſuppreſſed, becauſe many times y 
(d) verbis ad verbera perventum efl : 


| Moor 365. Yelv, 


may recofer or get a manor by ſwearing and forſweating, 


which maintain an action ought to be directly applied to the 


fons. 1, Becauſe he may be forſworn in common converſa. 


one to ſay, that another has forſworn himſelf; as if one lays 


* For my ground in Allerton, Hext ſeeks my life, and if! 
Hext v. Yeomans 
in B. R. Poph. 

2 10. Latch. 176, 


life drawn in queſtion. 
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and yet he was not procuring or affenting to it; and words 


plaintiff, and not by collection or inference ; for the damages 


which he has by the ſcandal. 3. If one charges another that 
he has (a) forſworn himſelf, it is not actionable for two req. 


tion, quia benignior ſententia in verbis generalibus ſeu dubiis of 
preferenda, 2. It is an uſual word of paſſion and anger for 


of another, that he is a villain, or a rogue, or a varlet, vv/ 


boni judicis eſt lites dirimere but if one fays of another, tha 
he is (e) perjured, or that he has forſworn himſelſ in ſuch a 
court, for ſuch words an action ſhall be maintained; for by 
theſe words it appears that he has forſworn himſelf in a judi- 
cial proceeding ; ſea hc ita in promptu ſunt, ut res probationt 


yet he ſaid, that the 
Judges had reſolved, that actions for ſcandals ſhould not be 
maintained by any ſtrained conſtruction or argument, nor any 
favour given to ſupport them, foraſmuch as in theſe days they 
more abound than in times paſt, and the intemperance and 
malice of men increaſe; et malitiis hominum eſt obviandum : 
and in our books a#7tones pro ſcandalis ſunt rariſſime; and ſuch 
which are brought, are for words of eminent flanders and of 
great import. „ | 

____  Hext againſt Yeomans. 
Yeomans charged Hext, then being a Juſtice of Peace; 


& could find John Silver, I do not doubt but within two 
« days to arreſt Hext for ſuſpicion of felony ;” and it was ad- 
judged, that for the firſt part of the words, „ hat for my 
„ground in Allerton, Hext ſeeks my life,” no action lay for 
two reaſons, 1. Becauſe he may “ ſeek his life” lawfully upon 
juſt cauſe, and his land may be held of him, and ſo in (a) 
mitiore ſenſu. 2. Seeking of his life is too general, and ior 
ſeeking tantum no puniſhment is inflicted by the law: but tor 
the (b) latter words it was adjudged, that the action lay, be- 
cauſe for ſuſpicion of felony he ſhall be impriſoned, and his 


 Ryrebley 


part IV. Action for Slander. We 16 
=, Byrcbley's Caſe. „„ 
Byrchley being one of the attornies or clerks of B. R. and 6. 

fendant ſpeaking of the manner of Byrchley's dealing in bis 5 9 

profeſſion, ſaid to Byrchley, .** you are well known to be a | 

« corrupt man, and to deal corruptly.” 1. It was reſolved that (a) x Leon. 

the ſaid words ex cauſa dicendi imply that Byrchley had dealt 336. Heb, 9. 

corruptly in his profeſfion: alſo it was ſaid, guod ſer mo relatus | 8 

ad per ſonam, intelligt debet de () conditione perſonææ. And the Poph. 177. 

plaintiff had judgment for two reaſons, 1. Becauſe the ſaid 3 Bulſtr. 266. 

ſcandal touches the plaintiff in his ſaid oath, 2. The ſaid 4 ReilsRep. 

words ſcandalize him in the duty of his profeſſion, by 72, 149. Hetl. 

which he gets his living. Skinner a merchant of London 123,160, 161. 


ſaid of Manwood Chief Baron.“ That he was a (c) 3 358. 


« corrupt Judge *» and it was adjudged that the words (4) Cr. El. 192. | 


were aCtionable, vide 4 E. 6. Action ſur le Caſe 112. But it was Cr. Car. 192. 

: r ae Godb. 258. Hutt. 
reſolved in the principal cafe, that if the precedent ſpeech had 169: 3 View 
been, that Byrchley was an uſurer, or that he was another's 50. antea 13,14. 
executor, and would not perform the will, &c. and thereupon (c) Poſtea 19. a. 
the defendant had ſpoke the ſaid words, then no action would g, Vent. 55, 

3 . 3 „ Poph. 177. Mod. 
be maintainable for them, which agree with the reſolution in Rep.2z. 2 Rollcs 
in the Lord Cromwel's Cale, 5 Rep. 136. 

YT Stuckley and Bulhead. r 
Stuckley (4) Juſtice of Peace in the county of Devon, ,, 72 
brought an act be caſe againſt Bulhead for theſe words; In C. b. Stekl, 
rought an action on the cafe againſt Bulhead for theſe words; In C. B. Stuckley 
„M. Stuckley covereth and hideth felonies, and is not & Buhe. d. 


» 4 . | 4 » 2 
% worthy to be a Juſtice of Peace:“ and adjudged, that the py undue 18 


action lies, for it is againſt his oath and the office of a Juſtice 1 Mod. Rep. 23. 


of Peace, and a good cauſe to put him out of the commiſſion, Cr. Jac. 56. 
and he may be indicted and fined for it. „ | | Hetl. 264, 
| i Weaver and Cariden, : 1 
The defendant ſaid, that the plaintiff was (e) detected for Hil 3. El. Wea- 
perjury in the Star Chamber; and adjudged, that no action N. CW. 
lay: for an honeſt man may be detected, but not convicted; 2 eee | gl 
and every one who has a bill of perjury exhibited againſt him Hutt. 2, 2 Rol. 
mw, REA TSES iGo Rep. 142. 
Snag againſt Gee. 


The plaintiff ſhewed in his declaration, that the defendant 2 1415 C.B. 


had a wife yet living, and that the defendant ſaid of the plain- Snag v. Gee. 
tf, “ thou haſt killed my ( wife, thou art a traitor.” And 4%, Tod. 16 
as to theſe words, © thou haſt killed my wife,” the defendant 1 jones 141. 
demurred in law; and it was adjudged, that no action lay; Lich. 159, 160. 
and the difference taken when the wife was living (as in this 1 
eaſe it appeared ſhe was) and when ſhe was dead y for when Palm. 358. 
ſhe is alive no action lies, although the defendant ſays, that the March 109. 
plaintiff has murdered her ; for then it appears that no murder 

of her can be committed, nor the defendant in any jeopardy, 

and ſo the words vain, and no ſcandal or damage to the 

Plaintiff, : 


Vol. II, Q | Eatog 


fworn to deal duly without corruption in his office; the de- M. 27 & 28. El. 
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9 10. 


Tr. 40 El. In 
C. B. Eaton v. 
Allen. 

(a) Cr. Car. 
140. Cr. Eliz. 
684. | 
£6) Cr. El. 49. 
Moor 419. 

2 Buiſt, 206. 

3 Bulſtr. 167. 
Lane 98. 

(2) Cr. Els. - 
291. 3 Bulſt. 


(4) Mocr 142. 
x Leon. 187. 
2 Siderf. 22, 31. 
1 Anderſ. 121. 
(e) Poſtea 19. b. 
Cr. Car. 140. 


1 Jones 19 5. 


1 Siderf. 231. 


and reaſon of this judgment. 


. 


Fr. 35 El. Davis 
r. Gardiner. 


Yoph. 36. 

1 Rolies Rep. 34, 
35, 119. Moor 
409. Cr. Car. 


141, 155. Cr. 


Fac. 32 3. 2 Bulſt. 
89, 90. 1 Siderf, 


397. Jones 141. 
2 Siderf. 172. 


| Latch. 218, 


2 Rolles Rep. 
249, Poph. 140. 
Hetl. 161. 

6 Mod. 104,105. 
This Caſe denied 
to be law, Salk. 
654, 


| Cro. Joe, 32 3. Cr. 


Eliz: 639. 


Sr 'nner 112. 
J 20. 


<< of the country, but God preſerved me.“ And it was ſtrong. 


- caſes cited; one of the Lady (6) Cockeyn, M. 32 & 33 El. in 


dinal's eaſe, for theſe words, „ if I had conſented to M. Car. 
_« dinal, T. H. had not been alive :” and the Lord Lumley's 


did get her with child (and the defendant being there then 


In the county of Bucks, the jurors found for the plaintiff, 


ſaid defamation of incontinency concerned the ſpiritual, 
and not the temporal juriſdiction ; and therefore as the 


ſor cognitis cauſæ non. ſpeclat | ad forum regium ſo if 3 


Actions for Slander, Part IV, 


3 Eaton againſt Allen. | 
The defendant faid of the plaintiff, © he is (a) a brabler 

and a quarreller, for he gave his companion counſel to make 

cen deed of gift of his goods, to kill me, and then to fly out 


ly urged that the action ſhould be maintainable, and divers 


B. R for theſe words, © my Lady Cockeyn offered to give 
% poiſon to one to kill the child in her body.” Another inter 


Tibots & Heyn in Gleueeſter for theſe words, „“ (c) Tibots 
“ and another did agree to bye one to kill 8. B.“ Alſo Car. 


cafe; „ my Lord Lumley (4) hath gone about to take away 
«© my life againſt all Chriſtian dealing.“ But upon great con- 
ſideration and adviſement it was adjudged that in the princi- 
pal caſe the words were not actionable: for the purpoſe or (e) 
intent of a man without act is not puniſhable by law. # ub 
non of lex, ibi nm eſi tranſgreſſiv quead mundum. And although 
for ſuch conſpiracy he might be puniſhed in the Star Chamber, 

that is by the abſolute power of the court, and not by the or- 
dinary courſe of the law. Nota bene, this caſe, and the cauſe 


| Duaaris againft Gardiner, 
The plaintiff declared, that ſhe was a virgin of good fame, 
&c. and free from all ſuipicion of incontinency, &c. And 
whereas Anthony Elcock citizen and mercer of London, of the 
ſubſtance and value of 3000 l. defired her for his wile, and 
had thereupon conferred with John Davis her father, and was 
ready to conclude it, the defendant (præmiſſorum non ignarus 
to defame the ſaid Anne, and to obſtruct the ſaid Anthony's 
proceeding, uttered and publiſhed of the ſaid Anne theſe 
words; © I know Davis's daughter well (innuendo pred' An. 
nam) ſhe dwelt in Cheapſide, and there was a grocer that 


admoniſhed that he ſhould be adviſed guid dixerat de pre fata 
Anna :) ulterius de eadem dixit : ** know very well what J fay, 
« | know her father, and mother, and ſiſter, and ſhe is the 
0 youngeſt ſiſter, and had the child by the grocer :” by reaſon 
of which words the the plaintiff was greatly defamed, & ratire 
inde diff Anthonius ipſam Annam in uxar* ducere penitus recuſa- 
bat; and the defendant pleaded not guilty, and by nt pris 


and aſſeſſed damages to 200 marks. And it was now moved 
in arreft of judgment by the defendant's counſel, that the 


offence ſhould be puniſhed in the Spiritual Covrt, o 
her remedy for ſuch defamation ſhould be there alſo; 


marvel that you (pr Fohannem Bonner innuende) will cat 


Part IV. Actions for Slander. 


man is called baſtard, or heretic, or miſcreant, or adulterer, 
(foraſmuch as theſe belong to the (a) eccleſiaſtical juriſdic- 
tion) no action lies at the common law; and in proof thereof 
12 H. 7. 22. a. b. & 27 H. 8. 14. a. b. were cited. But it 


was anſwered by the plaintiff's counſel, and reſolved par totam 


curiam, that the action was (5) maintainable for two reaſons. 


1. Becauſe if the woman had a baſtard, ſhe was“ puniſhable 


by the ſtatute of 18 Eliz. cap. 3. And although fornication or 
adultery is not examinable by our law, becauſe they are done 


in ſecret, and peradventure are indecent to be openly examin- 
ed, yet the having of a baſtard is a thing apparent, and exa- 


minable and puniſhable by the ſaid act. 2. It was reſolved, 
if the defendant had charged the plaintiff with bare incon- 
tinency, yet the action ſhould be maintainable: for in this 
caſe the ground of the action is (c) temporal, /c. that ſhe was 
to be advanced in marriage, and that ſhe was defeated of it, 


and the means by which ſhe was defeated was the ſaid ſlander, pal 


which means tending to ſuch end, ſhall be tried by the com- 


mon law. So if a divine is to be preſented to a benefice, and 


one to defeat him of it, ſays to the patron, that he is an 
6 heretic, or a baſtard, or that he is excommunicated,” by 
which the patron refuſes to preſent him (as he well might if 


17 


Skinner 112. 


(a) IBrownl. 16. x 


Moor 10, 29. 
Cr. Eliz. 787. 
Qodb. 327, 328. 


(5b) Cr. Eliz, 
639, 787. 
Cart. 55. 
Palm. 208, 


Nothing of this 


reaton was offer- 
ed in this Caſe, 
as Juſtice Jones 


affirmed toTwiſ- 


den, 1 Vent. 4. 


(e) Cr. Car. 141, 


1 "Is 
Cr. Jac.323,642 
alm. 298, 
1 Rolles 35. 
Cart. 2247 2 'A 
3 Keb. 1 ag 
5 Co. 58. a. 
Hetl. 161, 


the imputations were true) and he loſes his prefcrment, he ſhall 


have his action on the caſe for thoſe ſlanders tending to ſuch 
end. Andif a woman is bound that ſhe ſhall live continent 


and chaſte ; or if a leaſe is made to her quamdiu (d caſta 
vixerit, in theſe caſes incontinency ſhall be tried by the com- 
mon law. And Popham, Chief Juſtice, ſaid, that if one ſays 
of a woman that keeps an (e) inn, that ſhe has a great infeCti- 
ous diſeaſe, by which ſhe loſes her gueſts, ſhe ſhall have an 
action on the caſe. Trin. 25 Eliz. in B. R. inter Baniſter & 
Baniſter, it was reſolved, that where the defendant ſaid of the 


plaintiff (being ſon and heir to his father) that he was a (/ 


baſtard, that and action on the caſe lies; for it tends to his 
dinheriſon of the land which deſcends to him from his father: 
but there it was reſolved, that if the defendant pretends that 


. the plaintiff was a baſtard, and that he (g) himſelf was the next 
heir, there no action lies, and that the defendant may ſhew- 


by way of bar, if the plaintiff omits it in his declaration ; 
which agrees with the reſolution in Anne Davis's caſe, and 
with the Lord Cromwel's caſe. 5 1 1 
| James verſus Rutlec t 

The plaintiff declared, that the deſendant and one 
John Bonner having conference of the plaintiff, the de- 
tendant ſaid of the plaintiff to the ſaid John Bonner theſe 
words, „ hang bim (predifum Fohannem James innuendo) 
* he is full of the pox (innuendo the French (a) pox) I 


Q 2 or 


(4) 1 Sid. 214. 
(e) 2 Rolles Rep. 
136. Cr. El. 289, 
582, 583. 

(f) tRolles Rep. 
244. : 
2RollesRep.e50, 
Cr. Jac. 422. 
Cr. Car. 469. 

1 Jones 388. 
Hob. 179. 
Godb, 451. 
Owen 32. 

Dall. 63. 

3 Bulſtr. 75. 

1 Rolles 38. 
Cr, El. 346, 347. 


7 Poſtea 18. a. 


1 Sider. 79. 
Cr, Jac. 164. 


| Moor 188, . : 


72, 
M. 41 & 42 El. 


in B. R. James 


verſus Rutlech, 
Mod. 57% 
1 Rolles 67. 
Stiles 206. 


(a) Cr. El. 289. 
Cr. Jac. 430. 
Palm. 64, 6g! 
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+ Cr, Ear. 236, 


I Rolles Rep. 227. 46 
AHutt. 65. 


Poph. 211. n uendb ſhould 
Hutt. 9 refer. And the words themſelves ſhall be taken in (4) mitiot 


Actions for Stander. Part IV, 


or drink with him, (prædictum Fohannem James innuendi) 
I will prove that he is full of the pox (innuendo the French 
pox.“) The defendant pleaded, not-guilty ; and it was found 
for the plaintiff, and damages aſſeſſed. And it was moved in 
arreſt of judgment, that the words were not aCtionable : and 
it was reſolved, that in every action on the caſe for ſlander- 
ous words, two things are requifitez 1. That the perſon who 


( Moor 63. is ſcandalized, is (a) certain. 2. That the ſcandal is apparent 


by the words themſelves; and therefore, if one ſays without 

any precedent communication, that one of the ſervants of J. 

8, (he having many) is a notorious felon, or traitor, &c. here, 
{b) 1 Sid. 52. for the incertainty of the perſon no action lies; and an (5) 
March. 209. 110. innuendo eannot make it certain. So if one fays generally, 
zou Rep.145. © I know one near about J. S. that is a notorious thief,” or 
243 443 Fuch like; but when the perſon is once named in certain, 25 
3 Bultr. 72, 73. if two fpeaking together of J. S. one ſays, © He is a notori- 
ous thief,” there J. 5. in his declaration may ſhew that 
Cr. Jac. 241, there was ſpeech of him between them two, and that one ſaid 


Cr. El. 497. 


Hon gre add, For the office of an imuends is to contain and defign the ſame 


Aleyn 32, Perſon who was named in certain before, and in effect ſtands 
Styles 46. in lieu of a predi?”, but an innuendo cannot make a perſon 


3 a certain who was incertain before. For it would be inconve- 
1 Rol. $2,33,84. nient, that actions ſhould be maintained by imagination of an 
| Herl. 1794, intent which doth not appear by the words upon which the 
>> veg La, action is grounded, but is altogether incertain and ſubject ty 


Poſt 20. .. deceivable conjeCture : but if one ſays to J. 8. Thou art ĩ 


(e 1icCo. 130. b. (c) traitor, &c.” there conflat de perſona, and the action lies: 
| ſo here in the caſe at bar, when the defendant and Bonner had 
ſpeech of the plaintiff, then, when the defendant ſaid, “ hang 

him, &c.“ there innuendo will denote the ſame perſon named 

before: but if the defendant without any diſcourſe of the 

plaintiff, had ſaid, © hang him, &c.” there no innuendo would 

have made the perſon certain. As to the 2d, as an innuendo 

cannot make the perſon certain which was incertain before, 

fo an innuendo cannot alter the matter or ſenſe of the words 
themſelves: and thereſore when the defendant in the caſe at 

bar ſaid of the plaintiff, © that he was full of the pox, (mu 


6 & endo the French pox,”) this innuendo doth not do its proper 


„ b. © office, for it endeavours to extend the general words, the pox, 
4 Co. 20. a. to the French pox, by imagination of an intent which 1s not 
Godb. 278. 


apparent by any precedent words, to which the in uendo ſhould 


Paim. 29. | he's | Ox 
3 Bulk, 74. 1 | 


Ackions for Slander. 


part IV. 
Oxford & Ux. verſus Croſs. 


| The plaintiff brought an action in London, becauſe the de- 


fendant called the plaintiff's wife (a) whore; and the defend - 
ant removed it into B. R. by habeas corpus, and it was moved 
to have a procedends to remand it, becauſe the action was main- 
tainable in London for the faid words, but not at the common 
law. And the procedendo was denied per tat cur. For ſuch 


cuſtom to maintain actions for ſuch brabling words is againſt 


law; llcet (b) conſuetudo fit magnæ authoritatis, nunguam tamen 
prajudicat manifeſle veritati. „ 
Sir G. Gerard verſus Mary Dickenſon, 


The pop declared that he was ſeiſed of the manor and 


caſtle of H. in the county of Stafford in fee by purchaſe from 
George Lord Audley ; and that he was in (a) communication 
to demiſe the ſaid caſtle and manor to Ralph Egerton for 22 


years for 2001. fine, and 1001. rent per annum ; and that the 


defendant (præmiſſorum non ignara) ſaid, ] have a leaſeof the 
« manor and caſtle of H. for go years ;” and then and there 
ſhewed and publiſhed a demiſe ſuppoſed to be made by George 
Lord Audley, grandfather to the ſaid George Lord Audley, for 


ninety years, to Edward Dickenſon her huſband, and publiſh- 


ed the ſaid demiſe as a true and good leaſe; and fo affirmed 


it, and offered to ſell it; abi re vera the ſaid leaſe was counter- 
feited by her huſband, and that the defendant knew it to be 
counterfeited; by reaſon of which words and publication, the 

ſaid Ralph Egerton did not proceed to accept the ſaid leaſe, to 


damage, &c. The defendant pleaded in bar, quod (b) talis in- 
deuͤntura (qualis in the declaration is alledged) came to the de- 


this caſe three points were reſolved. I. If the defendant had 
affirmed and publiſhed, that the plaintiff had no right to the 


caſtle and manor of H. but that ſhe herſelf had right to them, 


in that caſe, becauſe the defendant herſelf (c) pretends right 
to them, although in truth ſhe had none, yet no action lies. 
For if an action ſhould lie when the defendant herſelf claims 


an intereſt, how can any make claim or title to any land, or 


begin any ſuit, or ſeek advice and counſel, but he ſhould be 
ſubjeCt to an action, which would be inconvenient. Which 
relolution agrees with the opinion in (4) Baniſter's Caſe before, 


(e) 2 E. 4. f. b. &c. (/ 15 E. 4. 32. a. b. no action upon 
the caſe lies againſt one who publithes another to be his (g) 


_ villain, without ſaying that he lies in wait to impriſon him, et 
tales & tantas minas in ipſum fecit, quod circa negotia ſua palam in- 
tendere non audebat. Vide 22 E. 3. 1. in (5) Conſpiracy, 38 E. 3. 

7-4 33. 


7 


18 
1 3. 

Tr. 41 El. Ox- 
ford & Ux. v. 
Croſs. 
(a) 1 Rolles 550, 
2 Rolles 69. 
March. 107. 
Cr.Car.141,350, 
394, 486, 487. 


Cr. El. 282,283. 


Lit. Rep. 10. 
% Stiles 69, 70, 


229, 245. 


6 Co. 6. b. | 

I 4. 
M. 32 & 33. El. 
Sir G. Gerard Kr, 
Maſter of the 


Rolls, v. Dick- 


enſon. | 
(a) Velv. 80. 


Cr. Car. 140, 147. 


Cr. Jac. 397, 
398, 48 5. 


1Rolles Rep. 244. 


3 Bulſtr. 75. 
Palm. 529. 
Cr. El. 196. 


(5 poſtea 18. b. 


Cr. E] 196, 9 


Laas 65. 
ſendant's hands by trover, and traverſed that ſhe knew of be 


forgery, upon which the plaintiff demurred in law. And in 
(e) 1Rolles Rep. 


409. 1 Sid. 79. 
. Jac. 164. 


Moor 188, 

Cr. El. 197. 
Antes 17. a. 
Hob. 205. 
Hetl. 161, 162. 
(d) Supra 17. as 


(e) Fitz. Action 
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z (0) DoR. pl. 6g. 


Actions for Slander, Part IV. 
57.45 E. 3. 20 F. N. B. 116. b. And therefore it was re. 
0 


ved, that for the ſaid words, © I have a leaſe of the ma- 


© nor of H. for 90 years,” although it is falſe, yet no action 


lies for ſlandering of his title or intereſt in the ſaid caſtle and 
manor. And although it appears by the defendant's bar, that 
ſhe has no title or intereſt in the ſaid leaſe, but is a ſtrangerto 
it; yet foraſmuch as the matter alledged in the declaration 
doth not maintain the action, the (a) bar will not make it good. 
2. It was reſolved, that there was other matter in the declara- 
tion ſufficient to maintain the action, and that was becauſe it 
was alledged in the declaration that the defendant knew of the 


communication of the making of the ſaid leaſe to Ralph Eger. 


(5) Hob. 267. 
Cr. Eliz. 197. 
Fitzgib. 98, 174. 


(e) Cr, Jae. 197, 


4568, 469, 474. 
Cr. Eliz. 44. 


* Fitzgib. 263. 
(4) Cr. Jac. 398, 
469, 1 Rolles 4. 
. Cnr, 254, 
487. 3 Bulit. 76. 
28H.6.7.a, 
Br. Travers per- 
ſans ceo 20. 
Doc. pl. 189. 
| Hard. . | 2 
„ 1 erf, ar, 
2 Bylf, 291, 
| 1 Rol. Rep. 43z 
70, 119. | 
(e) Cr. Eliz. 160, 
197. Doct. pl. 56. 
Lane 62. 


i 
M. 44 & 45 El. 
in B. R. Brit- 
tridge's Caſe. 
Velv. 10. 34. 

2 Rol. Rep. 343. 


ton, and alſo that ſhe knew that the leaſe was forged and coun. 
terfeited, and yet (againſt her own knowledge) ſhe has affirm- 
ed and publiſhed, that it was a good and true leaſe, by which 
the plaintiff was defeated of his bargain. Vide 5 E. 4. 126. 
If a man (6) forges a bond in my name, and puts it in ſuit 
againſt me, by which I am vexed and damnified, I ſhall have 
an action on the caſe, 42 Aff. 8. B. offered eight oxen to ſeil 
to A. as his (c) proper goods, knowing them to be the proper 
goods of P. A. truſting in the fidelity of B. bought them for 
81. and afterwards P. retook the oxen ; in that caſe A. ſhall 


have an action upon the caſe againſt B. 3. It was reſolved, 


that the bar was inſufficient, for the defendant's knowing of 


the forgery is not traverſable. As in an action upon the caſe, 


becauſe the “ defendant's dog has bit the plaintiff's cattle, 1þ/e 
ſciens canem ſuum ad mor dendas oves conſuetum; the (d) (ſciens) 
is not traverſable, but ought to be proved in evidence upon the 
general ifiue, for ſcrens, Wc. is no direct allegation, nor ever 
alledged in any place, ſo that it is not traverſable nor triable, 
Alſo the manner of pleading, (e) talis indentura qualis in 


the declaration is alledged, is no direct anſwer to the inden- 


ture alledged in the declaration, for tals indentura non eff eadem 
indentura ; for nullum ſimile eft idem. Vide 30 Aſſ. 19 2 E. 4. 5. 
15 E. 4 32. 27 H. 8. 14. 22. 30 H. 8. Br. Action ſur le Caſe 
104. 4 E. 6. ibid. 112. 28 H. 8. Dyer 19. 6 E. 6. ibid. 72. & 
75. 3 Mar. bid. 118. 7 Eliz. ibid. 236. 11 Eliz. 285. 15 


Eiiz. 317. And theſe are in effect all the caſes in our books, 


. JJ... TC 
Bittridge brought an action upon the caſe for theſc 
words, Mr. Bittridge is a perjured old knave, and that is 

< to be proved by a ſtake parting the land of H. Martin and 

„ Mr, Wright,” The def. pleaded pot-guilty, and was _ 
5 „„ e guilty ; 


Actions for Slander. 


guilty: and now in arreſt of judgment it was moved, that 
theſe words are not (a) actionable. 1. Becauſe this word, {a) Cr. Jac. 87. 


Part IV. 


« a perjured old knave,” the noun is knave, and perjured is 
ſpoke adjeCtively ; as if a man ſays, one is a ſeditious or 
thieviſh knave, theſe words are not actionable, becauſe the 


words do no import that he hath made ſedition or felony, but 


are adjective, which imply an inclination to it. 2. That the 
court ought to judge upon all the words together, and collect 


alm. 41, 


the defendant's intention upon all his words, and not to take his 
words by parcels. And it was faid that (5) the laſt words ex- () Stiles 379, 


' tenuate the genuine and proper ſenſe of the firſt words, for 
perjury ſhall be intended in ſome court upon judicial proceed- 
ing ; but when he adds,“ and that is to be proved by a ſtake 
 « parting, &c.” that explains for any thing that appears to 


the court, that this perjury was not in any court, but an un- 


adviſed oath extrajudicial about the placing of a ſtake for a 
partition. As to the firſt it was reſolved by Popham, Chief 
Juſtice, Gawdy, Fenner, and Yelverton Juſtices, that for theſe 
words, “ thou art a perjured knave,” without any more, an 
action upon the caſe lies, for ſometimes adjective words will 
maintain an action, and ſometimes not. They are actionable, 
1. When the adjective preſumes an act committed. 2. When 
they ſcandalize one in his office, or function, or trade, by 


which he gets his living: as if a man ſays, that one is a 


« perjured knave,” there muſt be an act done, or otherwiſe 


he cannot be perjured, as was reſolved before: ſo if one ſays 


19 


of an officer, or a judge, that he is a (e) corrupt officer or (e) Supra 16. a. 


judge, an action lies for both cauſes; 1. Becauſe it implies an ? 


act done: 2. It is ſlanderous to him in reſpect of his office. 
Paſch. 24 Eliz. in B. R. Philips. Bachelor of Divinity, and 


Ventr. 50. 
Poph. 177. 
Mod. Rep. 23. 

2 Rolles Rep. 136. 


Parſon of D. brought an action upon the caſe againſt Robert Pach. 24 Elis. 


Badby, Eſq. becauſe the ſame defendant ſpoke theſe words in 
London, thou haſt made a ſeditious ſermon, and moved the 
« people to ſedition this day.” The defendant juſtified at 


St, Edmund's- Bury in Suffolk, that he ſpake the ſaid words 


at Bury, upon which the plaintiff demurred ; and in that cafe 


two points were reſolved. 1. Notwithſtanding that the firſt 
part of the words were uttered adjectively, and the latter 
words were but moving to ſedition, and it did not appear 


that any followed, yet becauſe they ſcandalized the plaintiff | 


in his function, it was reſolved that the words were action- 
able. 2. That the defendant ought to have juſtified the words 


in London, and not at Barge for the words in the declaration 1 


were not anſwered; wherefore judgment was given for the 


inter Philips & 
Badby in B. R. 


(4) Cro. Jac. 34 5, 
585. | 
Rolles 17. 

r. Car. 31,472. 
1 Rol. Rep. 22. 


plaintiff, So if one ſays of a merchant, that he is a. bankruptly 2 Bulft. 210. 


© knave, or bankrupt knave,” altho' there (4) bankrupt beſpoken 
— Aaijectively, 


Palm. 10, 11. 
Godb. 18 11 
Cr. El. 268,911, 
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| (a) 2 Rol. Rep. 
145, 433» 


tion to an act which doth not ſcandalize the party in the duty 
ol any office or function nor in his trade of living, there an 


| (80 Latch, 47. 

1 Sid. 373. 
Palm. 11. 

Cr. Jac. 65, 66, 


(e) Antea 16. b. 


Cr. Car; 140. 
1 Jones 195. 
1 Sid. 231. 
Felver. go. 


Golb. 241. 
Cro. Jac. 39. 
Huit. 113, 
Cr. Jac, 674. 
| 3 Inſt. 109. 


truth of the caſe in the declaration, the ſaid words would have 
well maintained the action; for the truth of the caſe was, that 


© per billam. 


7 Caſe, 1. C. B. Mich. 43 & 44 Eliz. Or if One ſays of a 


together no action lay; for the latter words extenuate the firſt, 
perjury. Alſo it's impoſſible that a ſtake can prove him per- 


jured: and therefore upon conſideration of all the words for 
the impoſſibility and infenſibility of them, they are not aQion- 


which latter words prove it no felony ; and ſo quality the pro- 


generally ſpoken will bear an action. And ſo it was adjudged 


© thou art a thief, and that will be proved by ſtealing my ap- 
« ples in my orchard.” So in the caſe at bar, „thou art a 


upon the firſt words, ſe. * thou art a perjured knave,” the 


controverſy was, whether the ſaid ſtake ſtood upon the land 
of the one, or of the other, or indifferently, as a boundary 


a witneſs, and by the pretence of the defendant, had in his 


Actions for Slander Part IV. 
adjectively, yet an action lies, as it was adjudged in Mitton's 


merchant, “ that he (a) will be bankrupt in two days,” which 
implies but inclination, yet an action lies, 6 E. 6. Dyer 52. 
for that defames him in his trade by which he gets his living: 
but when the words do not imply an act done, but an inclina. 


action upon the eaſe doth not lie; as to ſay that he is a “ ſe. 
& ditious or (6) thieviſh knave,” theſe do not import any act 
to be done, but an (c) intent or inclination to it, which is not 
puniſhable by the common law. As to the ſecond, it was re- 
ſolved in the caſe of Bittridge, that upon all the words taken 


and explain his intent, that he did not intend any judicial 


able, as it has been adjudged, that where one ſays to another, 
© thou art a thief, for thou haſt ſtolen my apples out of my 
& orchard z” or, „for thou haſt robbed my hop-ground,” 


per ſenſe of this word thief, which of itſelf, although it is 


inter Dobbins & Franklin, Mich. 43 & 44 Eliz. in C. B. And 
it was agreed that it is all one to ſay, thou art a thief, for 
thou haſt ſtolen my apples out of my orchard ;” and to fay, 


ei perjured old knave, and that will be proved by a ſtake part- 
„ing, &c.” For the office of Judges is upon conſideration of 
all the words to collect the true ſcope andintention of him who 
ſpeaks them : and if in this caſe the plaintiff had declared only 


defendant might have ſhewed all the words, and the coherence | 


of them, as appears before in the Lord Cromwel's caſe. But 
it was ſaid, that if the plaintiff's counſel had diſcloſed the 


in an action between Martin and Wright, the ſtate of the 


betwixt them. And in that action the plaintiff was ſworn a8 


depofition perjured himſelf : but this ſpecial matter was not 
ſhewed, and therefore it was adjudged, quod guerens nibil capict 


Barham's 


| _— 
Part IV. Actions for Slander: - 
f | Barham's caſe. + OR 3 
Barham brought (a) an action on the caſe againſt Netherſal, 
and the words were, Maſter Barham did burn my barn 
« (innuendo a barn with corn) with his own hands, and none 
« but he; and after verdict, it was moved in arreſt of judg- 
ment, that the words were not aCtionable, for it is not felon 
(5) to burn a barn if it is not parcel of a manſion-houſe, nor 
full of corn: and in ſuch caſe agitur civiliter and not crimina- 
liter, et verba accipienda ſunt in (c) mitiore ſenſu : and the (d) 
innuendo will not ſerve when the words themſelves are not 
flanderous 3 which well agrees with divers of the reſolutions 
before. . 5 1 = 
OE] Palmer and Thorpe. „ 
Touching defamations determinable in the eccleſiaſtical 
court, it was reſolved, that ſuch defamation ought to have 
three incidents: 1. That it concerns matter merely ſpiritual 
and determinable in the Eccleſiaſtical Court, as for calling 
bim“ heretic, ſchiſmatic, adulterer, fornicator, &c.” 2. It 
ought to concern matter merely ſpiritual only, for if ſuch de- 
famation touches or concerns any thing determinable at the 
common law, the eccleſiaſtical Judge ſhall not have conuſans 
of it. 3. Although ſuch defamation is merely ſpiritual, and 
only ſpiritual ; yet he who is defamed cannot ſue there for 
amends or damages, but the ſuit onght to be only for the 
puniſhment of the fin, pro ſalute anime. 
and ſecond, the caſe in 22 E. 4. 20. a. b was cited to this 
effect: the Abbot of St. Alban's ſent his fervant to a feme- 
covert to come to his maſter and ſpeak with him, the ſervant 
performed his command, and thereupon the woman came 
with him to the Abbot; and when the Abbot and the woman 
were together, the ſervant (who knew his maſter's will) with- 
drew from them, and left thefa two in the chamber alone; 
and then the Abbot ſaid to the woman, that her apparel was 
groſs apparel; to whom the woman faid, that her ap- 
parel was according to her ability, and according to the 
ability of her huſband : the Abbot (knowing in what women 
repoſe delight) ſaid to her, that if ſhe would be ruled by him, 
that ſhe ſhould have as good apparel as any woman in the 
pariſh, and ſolicited her chaſtity : when the woman would 
not confent to him, the Abbot aſſaulted her, and would have 
made her an ill woman againſt. her will, which ſhe would not 
ſuffer; whereupon the Abbot kept her in his chamber againſt 
her will, and to the intent, &c. The huſband having notice 
of this abuſe to his wife, ſpoke. of all this matter, and ſaid, 


the Abhot, for that he had impriſoned his wife : whereupon 
the Abbot (adding one {in to another) ſued the innocent and 
poor huſband for defamation in the ſpiritual court, becauſe 
the huſband had publiſhed, that the Lord Abbot had ſolicited 
bis wife's chaſtity, and would have made her an ill wo- 

| | ED man: 


And as to the firſt 


that he would have his action of falſe impriſonment againſt 


20 
3 
Salk. 513. M. 
44 & 45 Eliz. 
in B. R. 
Barham's Caſe, 


(a) Co. Entr. 24, 


Numb. 22, 


Y Cr. EL. $34. 


I Rol. 73» 82. 5 
Velv. 14. 
Noy 185. 
Hutt. 65. 

Cr, Jac. 438. 

1 Sid, 52. 

3 Bulſtr. 83. | 
(5b) Stamf, Cor. 
8 
11 H. 7. 1. b. 
Br. Corone 226. 
Hales Pl. Cor. 
8, 86. 

3 H. 7. 10. a. 
11 Co. 29. a. 

2 Inſt. 188. 


Cr. Car. 376,377. 5 


1 Jones 351. 
3 Inſt. 66, 67. 
Cr. El. 834. 
10 E. 4. 14. b. 
49 H. 6. 14. b. 
in lib. E. 4. 


(e) Antea 17. b. 


13. 2, 15. b. 
Godb. 278. 
Poph. 211. 
Hurt. 38, 66,113. 
1 Rol. 71, 72,73. 
1 Mod. Rep. 19, 
23. Latch. 2. 
Palm. 29. 

3 Bulſtr. 74. 


(d) Antea 17. b. : 


1 Siderf, 52, 
March 109, 110. 
2 Rol. Rep. 145. 
Cr, Car. 236, 
243, 443- | 
3 Bulſt. 72, 83. 
1 Rol. Rep. 227. 
Hutt. 65, 


Cr. Jac. 107,126, : 


241, $14. 


Cr. El. 497. 


Hob 2,3,45,268, 


Allen 32. Stil.46. 


Velv. 21. 
1 Rol. 82, 83,84. 
Hetl. 174. 

17. 


T. 25 El. in B. R. 


Palmer and 
Thorpe. 

2 Inſt. 492. 

27 H. 8. 14. b. 
Cr. Car. 229. 
Cr. Jac. 462. 
5 Co. 51. a. 
Davis 73. a. 
Br. Prohib. 14. 
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Actions for Slander. Part Iv, 


See Rep. Q. A. man: but upon all this matter diſcloſed to the court, the huſ. 
| 4 b band had a prohibition, becauſe the huſband might have an 
 frantal of @ action at the common law for this aſſault and impriſonment of 
clergyman and a his wife, although he then had no action, nor. perhaps neyer 
* i would; yet becauſe the ſcandal determinable in the eecleſi. 
That no 2 aſtical court, was upon the matter diſcloſed, mixed with mat. 
lies at common ter determinable at the common law, for this cauſe, upon a 
”= "we 1 motion made by the Abbot's counſel to have a * conſultation” 
da. in that caſe, it was denied by the court. Vide 18 E. 4. b. 12 
H. 7. 22. Regiſt. 40, 47, & 54. As to the third, vide the 
ſtat. of articuli cleri, cap. 1, 2, & 3, and the ſtatute of circun- 
ſbecte agatis, anno 13 E. 1. and F. N. B. 51. J. K. 52. D, M. 
2 Inft, 487, 488, 5 3. A. F. 90 it appears there, if a Parſon ſues in the ſpiritual 
=o. court for laying violent, hands upon him, and to have him 
———— or have corporal puniſhment, and not for 
damages or amends ; but the plaintiff ſhall recover coſts there; 
and if the defendant in caſe of defamation is put to corpotal 
puniſhment, or for laying violent hands upon clerks, &c. if 
the party will redeem his penance, and agree to pay the party 
damnified a certain ſum of money, it appears there, that the 
party damnified ſhall have ſuit for this in the ſpiritual court, 
and no prohibition lies; and upon theſe differences you will 
better underſtand the better opinion in 12 H. 7. 22. and the 
ſenſe of the Regiſt. 54. where all the Juſtices refuſed to grant 
a conſultation in caſe of defamation, id %, either becauſe the 
matter of the defamation was not merely and ſolely {piritual, 
or that the plaintiff ſued for damages or amends for ſuch defa- 

mation; and therewith agrees F. N. B. 53. f. . 
Thbeſe reſolutions concerning ſcandals (which I amongſt 
many others for my private inſtruction have obſerved) at the 
1mportunate requeſt and defire of my good friends, ſome in 
the realm of Ireland, and others dwelling in the remote parts 
of England, out of the meridian of Weſtminſler, I have re- 
ported, but in a ſummary and ſuccinct manner, as you ſee, 
omitting many others which I do not think neceſlary to be 
| Publiſhed, my opinion always being, quod multo utilius eff 
auca idonea effundere, quam multis inutilibus homines gravari. 
And nevertheleſs theſe brief reſolutions, and the reaſon of 
| them being well underſtood, and obſerved, will, peradven- 
ture give great direction and inſtruction pro multis aliis, and 
will deter men, for words which are but wind, from ſubject- 
ing themſelves to actions, in which damages and coſts are to 
be recovered, which ſometimes trench to the great hindrance 
and impoveriſhment of the ſpeakers, 3 | 
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5 Copphold 


| 


2 : 
AOPYHOLDER in fee by licence made a-leaſe for years, Wrown's af. i 
4 theleflee entered; the copyholder having iſſue a ſon and M.23 ba f 

a daughter by one venter, and a ſon by another, died; the 3 — be, ... 


] 
land ſhould deſcend to the daughter of the whole blood. And 
in this caſe three points were reſolved per totam curiam. 

1. Athough a copyholder has in judgment of law but an 
eſtate at will, (a) yet cuſtom has ſo eſtabliſhed and fixed his 
eſtate, that by the cuſtom of the manor it is deſcendible, and 
his heirs ſhall inherit it, and therefore his eſtate is not merely 
ad voluntatem domini, but ad voluntatem domini ſecundum conſue- 
tudinem manerii: ſo that the cuſtom of the manor is the ( ſoul 
and life of copyhold eſtates, for without cuſtom, or if they 
break their cuſtom, they are ſubject to the lord's will; and by 


cuſtom a copyholder is as well inheritable to bave his land ac- 


cording to the cuſtom, as he who has freehold at the common 
law, for (e) conſuetudo ef? altera lex : cuſtom and uſage from 
time whereof, &c. may create and conſolidate inheritances ; 
for (4) conſuetudo vincit communem legem. And copyhold eſtates 
are of great antiquity, for | Bracton who wrote in the time of 
the reign of K. H. 3. writes of them, lib. 2. cap. 8. where he 
ſays, Si ipſe ad alium transferre voluerit, prius illud reſtituat do- 


mino, vel ſervienti (id eft ſeneſchallo manerit ) dominus pr æſans 


non fuerit; & de manibus illorum fiat tranſlatio ad alium, Ce. quia 
ile non habet poteſlatem transferendi, cum liberum tenementum non 


babeat. Et eodem libro folio 76. Et * in hujuſmodi ſocagiis 


cnſuetuds loci ęſt obſer vanda. Anno 4 E. 1. (who was the ſon of 
H. 3.) by the ſtat. called (e) Extenta manerii, there it is ſaid, 
mqurend” ef de liberis tenentibus quibuſcunque, &c. Inguirend ęſi 
lam de cuſlumariis, viz. Quot ſunt cuſtumarii, & quantum terre 


guilibet 


© 


e gt; 7 


Co. Lit. 59. a. 


21 


See Rep, QA: 
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1 Leon 2 
3 Wilſon 526. G 


iſt Point. 
(a) 3 Co, 8. a. 
Lit. ſe&. 8 


Poſt. 24. b. 
Co. Lit. 60. b. 

8 Co. 64. as 

2 Co. 17,2. 
Moor 60, 61. 
Yelver. 223. 
(5) Hetly 6, 
Poſt, 23. b. 

c) Co. Lit. 58.b, 
Carth, 42, 
(4) Co. Lit.33.b. 
|| Poſtea 24. b. 


Bcact. lib. 2. c. 8. : 


(e) Co, Lit. 58.2. 


+ 4 


(4) Co. Lit. 59. b. 
„ 
Poſtea 27. b. 


42 E. 3. 25. 


OY Roll. 506. 
| Co. Lit, 59. A. 


that he ſhould have the corn then growing; which proves that 
he entered for the forfeiture, and could not put him out with. 


13 R. 2. 


of London, of his manor of Stepney in Middleſex, the tenant | 


(3)Co, Lit. 60. a, 


le) Co. Lit. 60. b. 
Lit. ſect. 77. 
| Poſtea 30. b. 


and ſha l recover by plaint in nature of an aſſiſe of mortdan- 
ceſter; but it is true that Charleton there ſays, that he ſhal 


(4) Fitz, Treſp. 
168. 


Br. Treſp. 73. 
Br. Ten. per 
Copy 2. „ 


HI. 5. 11, 12. 


and the grantee, (the temporalties being in the King's hands) 
ſhall have aid of the King. BS 


it appears, that the whole parliament eſteemed of them as gf 


the rent of aſſiſe. 3. That ſome of their cuſtoms within ſome 


where an heir of a copyholder recovered in a plaint in the 


brought a writ of falſe j 3 returnable in C. B. which 
I 


[Yet quere if tenant in ancient demeſne (who is only the 


guilty, and aſſeſſed damages, and the plaintiff recovered. 


payment, and for default of payment, may re-enter, 4H. b. 
11 & 21 H. 6. 37. If a Biſhop grants cuſtomary lands by cop 


Copyhold Caſes. 5 Part IV: 
guilibet cuſtumarius teneat, que opera, quas conſuetud” faciat, & 
guant opera & conſuetud cujuſhb* cuſlum' valeant per ann is 
guant reddit de reddit aſſiſæ per ann', preter opera & conſuetu} 
que poſſunt talliari, & que non ad voluntat” demi. By which 


cuſtomary tenants z 2. That theit rent is accounted. parcel gf 


manors are arbitrary at the lord's will, (a) as fines incertain 
&c. and within ſome manors their cuſtoms are certain, ant 
all that as cuſtom has allowed. ER 

42 E. 3. 25. a. b. The lord brought an action of treſpas 
againſt his copyholder, who pleaded not guilty; + the Jury 
gave a ſpecial verdict, that the copyholder had not done his 
ſervices, by which he broke the cuſtom of the manor, for 
which reaſon the entry of the lord was adjudged lawful, and 


out cauſe : ſo 33 E. 3. Treſp. 254. If a copyholder males 
an alienation, it is a difleifin to the lord, and a forfeiture of 
MEE EI, tos f | 

13R. 2. Faux Judgment 7. It is there adjudged, that 


nature of an aſſiſe of mortdanceſter, in the court of the Biſhop 


. 


writ of (6) falſe judgment did not lie in that caſe ; but there 
it 1s ſaid, that he has no other remedy but to ſue to the lord, 
who has the freehold, by (c) petition, and he may if there be 
cauſe, reverſe the judgment; by which it appears, that the 
heir of a copyholder is inheritable according to the cuſtom, 


not have an aſliſe againſt his lord as tenant in ancient demelne 
ſhall have, becauſe he has not the freehold, as Bracton fays, 


King's villein) can be ſaid a Freeholder ?] = 
2 (4) H. 4. 12. a. A copyholder brought an action of tre- 
paſs for breaking his cloſe, and cutting his trees, and the de- 


fendant pleaded not guilty, the jury found the defendant 


1 l. 5. 11, 12. A copyholder may ſurrender to the ule 0 
another, reſerving rent with condition of re-entry for non- 


and dies, the copy hold is not determined by his death, tor he 
was dominus pro tempore, and this grant ſhall bind the Ring 


7E. ho 


part IV. : Copyhold Caſes. | 22 
E. 4. (a) Danby, Chief Juſtice ſaid, that a copyholder is 7 E. 4. 10. a. 
as well inberitable to have his land according to the cuſtom, as (% Co. Lit. 69, 
he who bas a freehold at the common lac. 1 "$8 Lic. 
21 E 4. 80 b. (6) Brian ſaid, that his opinion always bad 9 Co. 76. b. 
been, and ever ſhould be, that if ſuch tenant by the cuſtom 2 Leon, 209. 
paying his ſervices be ejected by his lord, ht. he ſhould have : 1E.4.80.b. 
an action of treſpals. „ 1 en 20g. 
(c) 15 H. 7. 10. 3. & (4) 27 H. 8. 28. a. b. A Biſhop grants ce. , 
lands by copy and dies, the temporalties come into the King's 61 a. | 


hands, the copyhold eſtate ſtands, and he ſhall have aid of the ger 1 


King- 8 PERS + | : | „„ 8 "A. 27 H. 8. 28. 
15 H. 8. Tenant per copy, Brook 24. The heir of a copy- (c) Fas: Ab de 


| holder tenant in tail ſhall recover in a (e) formedon in the diſ- Br. Aid de Roy . 


cender per omnes juſticiarios. By which caſes it appears, that 49. 7 
the Judges in all ſucceſſions of ages have allowed copyhold 15 H.8. 
eſtates to be eſtabliſhed and ſure by the cuſtom of the manor, (0 1 Rol. 838. 


. . . * . | Co. Lit. 6 4 b. 
and diſcendible to their heirs as other inheritances are. 9 Co. 8, "a : 


2. It was reſolved. when cuſtom has created ſuch inheri- Cr. Car. 42, 43, 


tances, and that the land ſhall be deſcendible, then the law 44> 45. 


will direct the deſcent according to the maxims and rules of 2d Par: 


the common law, as (/) incidents to every eſtate deſcendible ; H poſtea „ 


quia quod zacite intelligitur deeſſe non videtur. As 5 E. 4. 5. b. 
when uſes had gained the reputation of inheritances deſcendi- 
ble, the common law directed the deſcent of them, and that 


there ſhould be peſſeſſio fratris (g) of an uſe, as well as of other (2) 1 Co. 88. a. 


inheritances at the common law: but it was reſolved, that 521. b. 


ES R 5 
ſuch cuſtomary inberitances ſhould not have by the law any Dir . 


bother collateral qualities which do not concern the deſcent of pl. 40. 


| had: and therefore ſuch cuſtomary inheritance ſhould not be 


| 


cuſtom has allowed, 


the inheritance, which other inheritances at the common law B.. Deſcent 36. 
+ Bac. Read. on. 
aſſets to charge the heir in an action of debt, on a bond made by 27. 8. c. 10. p.g. 
his anceftor, although he binds himſelf and his heirs, neither * * 2 
ſhall the wife, of ſuch cuſtomary tenant be (%) endowed, nor , Wee, 
ſhall the huſband of a woman inheritrix, of ſuch eſtate be + 2 And. 146. 


_ tenant by the courteſy, nor ſhall a (i) deſcent of ſuch eſtate Co: Lit. 4. b. 
toll the entry of him who has a cuſtomary right to it, & fic de 


I Poph, 188. 


. ; 0 2 Bulftr. 337, 
c#terts; for as without cuſtom ſuch eſtate at will cannot be Poſtea zo. Saad 


deſcendible, fo without cuſtom it cannot have any (&) colla- Co. Lit. 33.2. 
teral quality or incident to other inheritances at common law: 


2 Sid. 139. 
| : : Hob. 215. 
for copyholders have eſtates of inheritances ſecundum quid, that + Cro. El. 461. 
is to fay, to be deſcendible by cuſtom to their heirs, and not Hott. 17. 


to be determined by their deaths, nor ſubject to the lord's will, 1 


s other eſtates at will are, but they are not eſtates of inherit- Poſtes 22. d. 


ance /ampliciter, ſc. to all other collateral qualities, but ſuch as 7 And 192. > 
or are incident to them. I Rol. Rep. 126, 


% 


3+ It cro. ſac. 36. 
216. 


Popham 34, 35. 


Plowe. 58. a. 


(i) Poſtea 23. a. 
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Em Copyhold Caſes. Part Ir. 


50 Point. 3. It was refol ved, that where the cnſtomary eſtate of in. 
| 6 1 Rol. * heritance deſcends to the heir, (a) before admittance he ma 
Line 20. enter and take the profits, and that there ſhall be a (5) p, bh 
Poph. 39. fratris before admittance on an actual poſſeſſion as in the caſe 
Cr. El. 90, 148, at bar: and ſuch heir may ſurrender to the lord to the uſe of 
— 36 another before admittance, as any other copyholder may, but 
Plow. 529. b. it cannot prejudice the lord of his fine due to him by the cuſ. 
Yelv, 144, 145. tom of the manor upon the deſcent; and he is a tenant by copy 
5 of court roll, for the copy made to his anceſtor belongs to him; 
126, 597. as the (c) admittance of a tenant for life, is the Cc) admittance 
Poph. 35. of him in remainder to veſt the eſtate in him, but ſhall not bar 
1 3 Lge the lord of his fine, which he ought to have by the cuſtom? 
(c) Cr. El. 504, And although it was objected, that every + admittance of an 
862. beir upon a deſcent, amounted in law to a (4) grant, and 
* 3: ſo may be pleaded, and therefore nothing ſhall veſt in the heir 
3 Keb. 329. before admittance e that it was anſwered and reſolved, 
Mod. Rep. 102. that true it is, that after admittance the heir may in pleading 
| + Tom = alledge (e) it as a grant, and that has been allowed to avoid the 
1 Roll? 2os ?* inconvenience which would otherwiſe enſue ; for if the copy- 


4 Co. 23. 4. holder ſhould in pleading de compelled to ſhew the fiſt 


12 182. grant, either it was before time of memory, and then it is not 


(4) Winch. 67. Pleadable, or within time of memory, and then the cuſtom 
| Cr. Jac. 103- fails, and therefore the law has allowed the copyholder in 
0 Sed. py -_ pleading to alledge any admittance, as well upon a deſcent 
(7 Dock. pl. 80. (g) as upon ſurrender, as a grant; and yet he may, if he will, 
(5) Dock. pl. 80. alledge the (%) admittance of his anceſtor as a grant, (i) and 


(3) * do. ſhew the deſcent to him, and that he entered, and well with- 


(% Bock. 5 30. out any admittance of him; but the heir cannot (+) plead, 


that his father was ſeiſed in fee at the will of the lord by copy 
of court-roll of ſuch a manor according to the 'cuſtom of the 
manor, and that he died ſeiſed, and that it defcended to him, 
(Y Dog. pl, 80. for in truth ſuch intereſt is but a (/) particular intereſt at will 
in judgment of law, although it is deſcendible, as has been 
ſaid, by cuſtom : for he is a tenant at the will of the lord, 
according to the cuſtom: of the manor. MNota, reader, all 

EE . R 
Judged, as appears by the caſes following: 
be” 1 10 df. i. . It was agreed by the two Chief Juſtices, Wray and Ander- 
| River's caſe. fon, Juſtices of aſſiſe there, upon evidence to a jury, that 
„ N where a woman copyholder in fee takes an huſband who has 
Aut. ty iſſue, and the wife dies, that the huſband ſhall not be tenant 
2 Bulftr. 337. by the courteſy without ſpecial cuſtom, according to the reſo- 
6. lution aforeſaid; and according to their opinions the jury 
1 Ander. 192. Paſſed againſt the huſband. | . . 


* 


theſe reſolutions and opinions have been confirmed and ad- 


It 


Part IV. Copyhold Caſes. 
It was adjudged, that where by the cuſtom of the manor, 
laints have been made in the court of the manor in nature 
dd real actions, that if a recovery be in a plaint in nature of 
4 real action againſt tenant in tail (admitting that copyhold 
land may be (a) entailed) that it ſhould be a diſcontinuance, 
and ſhould to'l the entry of the heir in tail: for inaſmuch as 
plaints in nature of real actions are warranted by the cuſtom, 
it is an incident which the law annexes to the ſaid cuſtom, 
that ſuch recovery ſhall make a (6) diſcontinuance, which 
zerees with the reaſon of the principal point in Brown's cafe. 
It was adjudged that if a man ſeiſed of copyhold land in 
right of his wife, ſurrenders it to the uſe of another in fee, 
who is admitted according:y ; the huſband dies, it is no (c) 
diſcontinuance to the wife or her heir, but that the wife may 
enter, and ſhall not be put to cui in vita, nor her heir to ur 
cui in vita. And if a copyholder for life ſurrenders to the uſe 
of another in fee, it is no (4) forfeiture, for it paſſes by ſur- 
render to the lord, and not by hvery ; and copyhold eſtates 
ſhall not have ſuch qualities as eſtates at common law have 
without ſpecial cuſtom, as has been often ſaid. ele” 
In this caſe two points were adjudged. 1. That (e) a de- 
ſcent of a copyho'd in fee ſhall not toll the entry of him who 
has right to the copyhold, which agrees with the reſolution 
in Brown's and the other caſes before + 2. That where the 


cuſtom of the manor, of Allefley in the county of Warwick, 3. 5 
Like Judgm. in 


B. R. Eliz inter 


was, that copyhold lands may be granted to any perſon in 
feodo ſimplici, that a grant to one and his heirs of his (f) body 
is within the cuſtom: for be it a fee-· ſimple conditional, or an 
eſtate tail, it is within the cuſtom. So he may grant for life 


23 


3 
Trin. 36 Eliz. 


Rot. 547. in B. R. 


(a) Deal & Rig- 
den. Moor 3 58. 
Cro. Eliz 372. 
1 Rol. 634. Like 
udgm. in B. R. 
N. 36 & 37 El. z. 
inter Clun & 


Peaſe, Rot. 14 17. 


(6) Moor 358. 
1 Wilſon 27. 


1 Rol. 506, 634. 


3 Co. 8, 9. 

Oro. El. 391. 
Cr. Car 43. | 
(c) Cro. El. 307, 


392. 1 Rol. 69 4. 


4. | 
Paſch. 35 Ef. in 


B. R. Rot. 744. 
inter Bullock & 


Dibley in Tranſ- 
greſ. in Berk, 
(2) Moor 596. 
Foph. 38, 39. 
Cro, Jac. 1985 
denies this. 

1 Rol. 632. 

Cro. Car. 7. 
Co, 9. 3, 


Wright & Port- 
man. (e) Carr, 


238. Et 35 Eliz. | 


in C. B. inter 


or for years by the ſame cuſtom, for an eſtate in fee. ſimple Foxton & Col- 


ſton, Like Judg- 


2 en: 


includes all; and it is a maxim jn Jaw, + cui licet quod majus, 
non debet quod minus eſi non licere. Q Mod. 67. TOP: 
Richard (g) Fitch, the father, copytiotder in fee, makes a 


ſurrender to the uſe of himſelf for life, and aſter to the uſe of 
Rich. his ſon for life, and after to the uſe of his laſt will; the 
father is admitted and dies, and afterwards the lord pretend- 
ing cauſe of forfeiture grants it to a ſtranger: in this caſe two 
points were adjudged. 1. That the admittance (þ) of tenant 
for life, was admittance of him in the remainder, but noc to 
prejudice the lord of his fine, which was due by the cultom o 


the manor, according to the opinion in Brown's caſe. 2. It 
5 was adjudged, that the fee-fimple of the copyhold being 


limited to the ufe of his will (i) remained in the copyholder, 
and not in tlie lord. | 2 : OM 


T hree 


M, 35% 36 EI. 


in B. R. inter. 


Gravenor & Ted. 
(f) Anteq 22. a. 


Ero. ae, 36. 
(e) Cr. EI. 148, 


149, 307, 717. 
ro. Car. 42,47, 


44,45. Poph 35, 


34. 35,128,129. 
Godb. 367, 368, 
359. 3 Co. 8, 9. 
Co, Lit. 60 a. 
b. 52. h, I Rol. 
Rep. 48, 49. 
2 Rolle's Rep. 
383. O. Bend. 


163, 164, 165, 166, 167. 1 Roll, $33. Moor 188. 1 Leon 174. 175. (4) Poſtea 30. a. Godd. a0. 


C. 


Co. Lit 52. ö. Ce. E!. 323, 373. 1 Roll. Rep. 48. 1 Roll. 511, 512. 1 Leon. 64. f 5 Co- . a. 
Cawdry's Ciſe. 9 Co. 48. d. Paſch. 36 Eliz. in E. R. Rot. 331. (+) Inter Fitch and Huckley. 
(i) Cr El. 448, 442. (4) Cr. El. 148, 443+ 


4 463. 1 Mod, Rep. 102. 2 Biowal, 301. 1 Roll. 305. 1 Vent. 26. 3 Netw. 329. 2 Wilſon 


(4) Cr. El. 504, 663. Cro. * 1. Noy 29. Moor 


—— — 
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Copyhold Cafes, Part Iv. 
- Ikhree points were adjudged : 1. That the their of a cory. 
2 uy YA holder may enter and have an aCtion of treſpaſs (a) before ad. 


nifarber in B. R. miſſion, and fo if ſuch heir dies before admiſſion (as the prin- 
(40 1 Rol. 502, cipal caſe was) his heir may enter and take the profits and 
Dy. 291. pl. 69. have an action of treſpaſs, which agrees with the judgment 
1 3 in the principal point in Brown's caſe; and in this caſe Wrz 
Cr. Jac. 36. Chief Juſtice ſaid, (that it was now lately adjudged, that there 
Plowd. 529. ſhould be (6) pf fratris on a deſcent of copyhold before 
hy hoe admittance. 2. It was adjudged, that where King H. g. 
Popb. 29. granted a manor to the Queen his wife for life, that there the 
Antea 22. b. (c) Queen was a ſole perſon exempt by the common law, and 
(5) Moor 125: may make a leaſe or grant without the King, and fo may 
1 N plead and be impleaded alone. Jide 10 E. 3. 18 & 50. 18 
Pepb. 35. E:. 3. 1, 2 & 32. 22 E. 3. Nonability 9+ 32 E. 3. Brief 346, 
(c)/ Prat. s 49 E. 3. 4. 11 H. (4.) 6 67. 26 H. 6. Aide del Roy 24. 3H, 
Co. 4-4 7. 14. 7 H. 7. 7. and that the ſtatute of 32 H. 8. is but a de. 
133. a. Plowd. claration of the common law. 3. It was adjudged, that 
bo; Sh bes Fg where the Queen was tenant for life, and a copyhold of in- 
9 Co. 47. a, heritance eſcheated to her, there the Queen may grant it to 
Fitz. Nonabil. 9. whom ſhe pleaſes, and it ſhall bind the King, his heirs and 
Selden's Epino- ſucceſſors for ever; for ſhe was domina pro temp” and the cuſ- 
e tom of the manor ſhall bind the King. And it was reſolved - 


(4) Co. Lit. 58.b. that every one who has a (d) lawful eſtate or intereſt in a 


8 foe 98, manor, be it in fee, in tail, in dower, or tenant by the cour- 
1 Roll. 499. teſy, or for life, or years, or as guardian, or tenant by ſlatute, 
2 Roll. 41. or elegit, or at will, if a copyhold eſcheats, or comes to their 


hands during their time, every one of them at their wills may 
re- grant it readend the ancient rent, cuſtoms, and ſervices, 
and it ſhall bind the lord who has the inheritance or freebold 
pf the manor, for every one of them is dominus pro tempore, and 
(e) 6 Co. 60. b. within the cuſtom; as in 20 H. 6. 8. b. the Chief Juſtice (c 
61.a] of the Common Pleas, who has his office but at will, may by 
Dy. 71. pl. 44. cuſtom grant offices for life: and it is to be obſerved, that a 
| copyholder doth not derive his eſtate out of the eſtate or intereſt 
of the lord only, for then the copyhold eſtate would ceaſe when 
b he eſtate of the lord determines. Eut as it was ſaid in Brown's 
+ Antea 21. 2. caſe, + the ſoul and life of a copyhold is the cuſtom of the 
3 2 Elz manor; and when the grant is made by any who has a lawful 
E. of . eſtate, or intereſt, the copyholder is in by the cuſtom without 
Caſe, any regard to the eſtate, or perſon of the grantor, and there- 
8 fore ſuch grant made by huſband and wife, ſhall bind 
the wife notwithſtanding the coverture: ſo. of a grant 

| made by non compos mentis, or an infant, or by a Biſhop, 
Prebendary, Parſon, &c. it ſhall bind for ever; for the 

cuſtom is, that the tenements are parcel of the manor. £t 

dimifſ* & dimiſſib per dom' man', Sc. pro temp" exiſt, ſeu fer 

eius ſeneſch', Ac. And ſo a feme covert, one non comps ane 


Part IV. Copyhold Caſes. 
an infant, the ſucceſſors of Biſhops, Prebendaries, Parſons, &c. 
' are bound by the faid cuſtom : but by force of theſe words in 


the ſaid cuſtom (per dm maner', &c, pro temp” exiſt”) in ſome 


caſe the lord ought to have a lawful eſtate, and in ſome caſe 
not. And therefore this difference was unanimouſly agreed ; 
if a difſeiſor, * or feoffee of a diſſeiſor, or any other who has 
a torcious of defeaſible eſtate or intereſt ſubject to the action, 
-orentry of another, holds court, and makes any voluntary (a) 
grant upon eſcheat, or forfeiture of a copyhold, ſuch volun- 
tary grant ſhall not bind him who has right, when he has re- 
continued the manor by action, or entry; for to this intent the 
ſaid cuſtom ſhall be intended of a lord who has a lawful eſtate 
or intereſt : but if ſuch lord who has a wrongful or defeaſible 
eſtate, (b) admits any upon ſurrender made to the uſe of an- 
other, or admits the heir upon a deſcent, ſuch admittances are 
good, and within the ſaid cuſtom ; for ſuch acts are lawful, 
and quodam modo judicial, to do which he may be compelled 
and enforced in a court of equity, and therefore ſuch admit- 
' tances ſhall bind him who has right. | 


It was adjudged, that where the lord of a manor wherein Le: 
P. 26 El. in B. R. 


were many copyholders for lives took a wife, and afterwards 
a copyholder died, the lord after marriage granted the land 
again, according to the cuſtom of the manor for lives and 
died, that the wife ſhould not (c) avoid theſe grants in a writ 
of dower; for although the grant was after the title of dower, 
yet the cuſtom which is the life and force of the grant, was 
long before: and an opinion in 8 Eliz. was cited to the con- 
trary, (which now vide Dyer 251.) and yet judgment ut ſupra. 
If feoffee of a manor upon condition makes voluntary grants 
of copyhold eſtates according to the cuſtom and afterwards the 
condition is broke, and the feoffor re- enters, yet the grants 


by copy ſhall ſtand ;' and therewith agrees the judgment, anno 


17 Eliz. the earl of Arundel's Caſe, Dyer 342. 

It was adjudged, if tenant pur (4) auter vie be of a ma- 
nor, and ce/{uy que vie dies, and he who was tenant for life 
continues in the manor, and holds courts, and makes volun- 
tary (e) grants by copy, they ſhall not bind the leflor ; 


* Skinner 28. 


(a) Co. Lit. 88. b. 
1 Co. 140. b. 
Cr. El. 699. 

I Roll. 499 


Mo. 112, 236, 
237. Poph. 71. 


Ow, 28. Dal. 83. 
(5) 1 Roll. 503. 
1 Co. 140. b. 
Moor 112, 237. 
Cr. El. 699. 

Co. Lit. 58. b. 

3 Bulſt. 215. 
Poph. 71. 


(e) 8 Co. 63. b. 


Mo. 758, 812. | 


I Roll. 684. * 
2 Brownl. 208. 
Bridgm. 51, 
1 Leon. 16. 
Godb. 130. 
A Siderf. 82. 

y. 251. pl. 8g 
Co. Li. Dr 
6 Co. 19. q 


P. 29 El. inter 
Rous & Arters, 
in B. R. 

(d) Moor 22 „ 
Owen 27, >. 
2 Leon. 45, 46. 


(e) Co, Lit. '58.b.. 


(it is otherwiſe of (/) admittances on ſurrender to the 1 Co. 140. b. 


uſe of others, or upon deſcent) for in ſuch caſe it was refolv- 
6d, that he was only tenant at ſufferance, who has no lawful 
Vol. II. 1 . 


2 Co. Lit. 58. b. : Roll, 303. 1 Co. 130. b. Moor 112, 237. | Cr. El, 699. Po 


IRR 


Cr. El. 699. 


I Rol. 499. 


5 Mo. 112, 236, 
intereſt 3 237. Poph. 71. 

1 Ow. 28. Dal. 83. 
ph. 71. 3 Bulſt. 
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M. 33 & 34 Eliz. 

in B. R. inter 

Mourrel & Smith 

in Treipais. | 

(a) Cr. El. 252. 
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Antea 21. a. 
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Copyhold Cale. | Part Iv 


intereſt; and a writ of entry ad terminum qui preteriit lies 
againſt him, and ſo he is a deforceor of the manor. 


Upon a ſpecial verdiQ the caſe was ſuch; Queen Eliz, ſeiſel 
in fee of the manor of Bawdeſey Butley in Suffolk granted 
part of it being ancient copyhold land to Smith the father in 
fee; and afterwards the Queen granted the inheritance of the 


faid copyhold to a ſtranger in fee; and afterwards Smith made 


his will in writing, and thereby deviſed the copyhold to Mur. 


rell the plaintiff, in fee; and at a court held at the ſaid manor 
_ ſurrendered into the hands of the Queen lady of the faid ma- 


nor, to the nſe of his will; and in pleading, Smith the de- 
tendant alfedged the ſaid grant made to his father, by force 
whereof he was feiſed, &c. and being fo feiſed, died ſeiſed, 


and that it deſcended to the defendant as his ſon and heir, and 
the plaintiff claiming by the ſaid deviſe and ſurrender traverſed 


the deſcent to the defendant : and the jurors upon this ſpecial 
Hue, gave the ſaid ſpecial verdiCt ; and upon great advice am 
deliberation, judgment was given againſt the piaintiff; and in 


this caſe three points were reſolved: 1. That cuſtom has ſo 
. eſtabliſhed and fixed the eſlate of a copyholder, that by the (0) 
| feverance of the inheritance of the copyhold from the manor, 


the copyhold is not deſtroyed, for inaſmuch as the lord him. 
ſelf cannot ouſt the copyholder, no more can any claiming 


under him do it; for (c) nemo poteſi plus juris ad alium tran 
(c) 50e 175. 6. ferre, quam ipſe habet; & quad per me non poſſunz, nec per aliun. 
6 Co. 57. b. 68. b. But it was objected, that every copyhold eſtate in any land ot 


tenement, ought to ſtand upon two pillars, and without either 
of them cannot be fupported; the one, that the land or tene- 
ment be (4) parcel of the manor; the other, that ſuch land or 
tenement has been demiſed (e) and demiſable time out of 
mind, fo that parcel of the manor, and preſeriptzon, ate two 


Incidents to every copyhold ; but in the caſe at bar one of them 


fails, for by the ſaid ſeverance, the land was not parcel of the 


manor, To which it was anſwered and refolved, foraſmuch 26 


the land was parcel of the manor, and cuſtom has once on a time 


eſtabliſhed and fixed the eſtate, ſo that once it had both the in- 
_ cidents, for this cauſe the feverance made by the lord after e 
| eftate has had its perfection, ſhall not deſtroy the eſtate of the 


copyholder. 2. That in this cafe the ſaid cuſtomary lands de- 


ſcended to the defendant, notwithſtanding the deviſe aud fur- 


render, for the ſurrender after the ſeverance of the inheritance 
of the copybold from the manor, was utterly void, becaul? 
the lands were not parcel of the manor at the time of the 
ſurrender, and the deviſe alone cannot transfer ſuch cuitomar 
eltate ; for as it appears by“ Bracton before, and by Little 
ton, fol. 15. b. it cannot be transferred but by / ſurrender 
into the hands of the lord, according to the — 


Part IV. Copyhold Caſes. 


— Mf 
of the manor. 3. That after the ſeverance, the copyholder 3d Point. 
ſhall pay his rent to the feoffee, and alſo ſhall pay and do other TL 
(a) ſervices which are due without admittance or holding of (a) cr, El. 252. 
any court ; as to plough the lords demeſnes, heriot, and ſuch | 
like; but ſuit of (5) court, and fine upon alienation, or admit - (5) Cr. El. 252, 
tance, are gone : for now the land or tenement cannot be alien- * 

ed; for as the copyholder has ſome benefit by this ſeverance, 

as appears before, ſo has he great prejudice, for now he cannot | 

(c) ſurrender or alien his eſtate, becauſe he cannot alien it by (e) Cr. El, 252. 
ſurtender in manus domini ſervitiorum, as the cuſtom has war- 1 
ranted, and that he cannot now do, nor can the feoffee make 

admittance or grant of the cophold, for he is not dominus pro N 
tempore: but it was reſolved, that ſuch (4) forfeitures as were (d) Cr. El. 2523 
forfeitures before the ſeverance, as the making of a feoffment, 499% 
leaſe, waſte, denying of rent, or ſuch like, ate forfeitures alſo 8 
after the ſeverance. So if land was of the nature of Borough 1 Bulk. * 
Engliſh or gavelkind before; the ſame cuſtoms, and all other 

cuſtoms which run with the land, ſhall remain aſter the ſever - 

ance: and it was ſaid, if ſuch copyholder will alien, there is no 

means but to have a decree againſt him and his heirs in Chan- 


cery, but thereby the intereſt of the land is not bound, but the 
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Co. Coph, 101. 
Rep, in Canc, 
perſon on. | „ 


Kite and Queinton's Caſe. 5 

THE caſe was, a copyholder in ſee of the manor of the 1 

1 Dean and Chapter of Weſtminſter, called Launton in P. 31 El. inter 
the county of Oxford, ſurrendered his copyhold lands out of —_— ee 
court, by the hands of certain copyhold tenants according to (a) Co. Lit. 62. 2. 
the cuſtom of the manor, to the uſe of another and his heirs 

upon certain conditions, and after, at the next court, the ſur- 


render was preſented, but in the preſentment the (5) conditions (3) 1 Roll. 504. | 


were omitted, and he to whoſe uſe the ſurrender was made _ 
being (c) dead, the lord by the ſteward, according to the cuſ- (e) Poſtea 29. b. 
tom, admitted his daughters and heirs, who entered ; he who Briagm. * 
made the ſurrender by his deed, releaſed to the daughter being 
in poſſeſſion, and afterwards entered upon them, and if his 
entry was lawful or not was the queſtion: and it was adjudged, 
that his entry was not lawful; and in this caſe, two points were e 
reſolved, 1. that the preſentment of the ſaid ſurrender was (4) (4) 1 Rol. cor. 
void, for the ſurrender out of court ought by the cuſtom of te 
manor, to be preſented in court; but foraſmuch as the ſurren- 
er was upon condition, and the preſentment was of an abſo- 
lute ſurrender, the ſurrender which the copyholder made was 
not preſented : but if the truth of the caſe was, that the | 
ſurrender conditional was preſented, and the (e) ſteward (e) 1 Rol. 307. 
in entering thereof omitted the condition, yet upon good 
proof thereof, the n ſhould not be avoided, but 7 
* _ a N 
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Skin. 296, 


(a) r Rot gor. poll ſhould be fa) mended, for the roll ſhould not 73) conclude 


(5) I Roll. 501. 


was, if by the faid releaſe by deed, the cuſtomary right of the 


(c) Lit. ſect. 74. 
Co. Lit. 58. b. 
= 7 


tenements, but the copies of the court-rolls. And it was faid, 


that be who purchaſes the land, may, upon ſearehing the roll, 
de adviſed if the title of the land be good, But if a releafe by 
deed ſhould extinguiſh rights, then it would be very danger- 
ous to purchaſers, for that doth not appear in the rolls. To 


(d) Cr. Jac. 36, 

101. 

Co. Lit. 59. a. 
n 


1 Leon. 102. 
Roll. 504. 


(e) 1 Leon. 102. 


Aue, 


| > Ao V | 


2 Lit. ſect. 71. | 
o. Lit, 58. b. 


59. @& 
_ 24. b. 


in the caſe at bar could not be made to the lord, but to the 
copyhold tenant in poſſeſſion: alſo: he who claims a copybold 
eſtate by ſurrender, hath no other evidence but copies, and ſo 
are Littleton's words to be intended. But he who claims ei- 
tinguiſhment of a right, wa have it by releaſe by deed: 6 


judgment in this caſe upon the difference aforef. in transferring 


ol purchaſers, it was faid, that there was not any danger; for 


ol his right. And it was objected that Littleton, fol. 15. b. 


render, &c. And he faith, that fuch. tenants are ealled tenants 


made was admitted to the tenements and copyholder in pal 
ſeſſion; ſo that a releaſe of the cuſtomary right may enure to 


_ againſt any thing Littleton faith, for Littleton ſpeaks of at 
_ alienation by (/) ſurrender, and that of neceflity ought to be 


purchaſor the releaſe made to him, and he who is 1 


in ſuch caſe the party either to plead, or give in evidence the 
truth of the matter. The 2d queſtion and the greater doubt 


eopyholder was extinct, and he who made the ſurrender barred 


ſaith, that a copyholder cannot alien his land by (c) deed; but 
if he will alien, he ought according to the cuſtom, &e. ſur 


1 82 3 2 2 1 —— nd... Gan. C2 8 


by copy, becauſe they have no other evidence concerning their 


that that excludes all releaſes by deed, for then they would 
have other evidences than the court- rolls. | Alſo it was faid, 


which it was anſwered and refolved, that the (d) releaſe in 
the caſe at bar extinguiſhed the right of the eopyholder; 
and their reaſon was, becauſe he to whom the releaſe vas 


him, and therefore the lord is not at any prejudice, for he ha 
had his fine upon admittance, and he to whom the releaſe was 
made was in by title, /c:l. by the lord's admittance, and fo the 
releaſe enures by way of extinguiſhment : but if a copyholder 
be (e) ouſted by one by tort, there his releafe by deed to the 
diſſeiſor, or other wrong doer, doth not transfer his right, not 
bar him for two reafons: 1. Becauſe he has no cuſtomary 
eſtate upon which the releaſe of the cuſtomary right 
ean enure. 2. It would be to the lord's prejudice, for thereby 
he would loſe his fine and ſervices; and Br theſe reaſons, the 
releaſe by deed in ſuch cafe is utterly void, and this is not 


into the lord's hands, according to the cuſtom: but the releaſe 


the reſolution in MurrePs Cafe before well agrees with the 
of an eſtate, and extinguiſhing of a right: and as to the danger 


the copyholder who is in poſſeſſion ſells it, he will ſhew tht 


90 


- 
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poſſeſſion, ought not to ſell it until he has regained the poſ- 
{eflion ; and if any one will purchaſe any title, he is not to be 55 
ſayoured, but in ſuch cafe “ caveat emptor: And yet he who * 5 Co. 84. a. 
has made ſuch releaſe, may and ought to acquaint the pur- 3 195 
chaſer with that which he himſelf has done, and ſo no miſ- " OT 
chief. And Wray Chief Juſtice in this caſe ſaid, that if one 
who has a pretended right or title (a) te copyhold land, bar- (a) Co. Lit. 369. 
gains and fells it to another, it4s within the ſtatute of 32 H.8. @ | 
cap. 9. for the ftatute faith, *©* if any bargain, buy, or ſel, 
« Ke. any right or title, jn or to any lands or tenements :” 
ſo that theſe words, © any right or title,” extend to all manner FF | 
of rights or titles, & per aon/egzens to copyhold lands, And 20 Plow. 774 
great part of the land of the kingdom is in grant by copy ; and 78. Ke. . 
therefore the intent of the makers of the act was to include it, N e 
for avoiding of ſuits, maintenance, and champerty, and not to Sav. 955 96. 
leave all copyhold eſtates to the miſchiefs mentioned in the 1 And. 75, 76, 
preamble of the ſaid act, and eſpeoialiy when a (5) leaſe for 85 0 
years has been adjudged in Partrich's and Croker's Caſe. Plow. py. 354. Pl. 16, 
% Com. 77, &. to be within the ſaid aft. . be * = 

WILLIAM («) MELWICH brought an ge firme n= 

YY againſt John Luter and Mary his wife, on a demiſe 3091. inter Mel . 

made by John Melwick of land in Eaſtworth in the county of wich & Luter in 
Salop, for one year, 8&c. The defendant pleaded, not - guilty; e E no 
and che jury gave a ſpecial verdict to this effect: the Abbot of 255 , 
Tewkſbury was ſeiſed of the manor of Boveridge, whereof the 

ſaid tenements in which, &c. were parcel, and copy hold land 

af the ſame manor ; and that there were many other ancient | 
copyholds of the ſame manor in Eaftworth aortas — 01-5 
manor came to the King by diſſolution. And the Kirg anno 8 
37 H. 8. granted the inheritance of all the copyholds in Eaſt- . 
worth, to John Ogden and his heirs, who called it his manor 

of Eaſt worth: and afterwards a copyholder of the tenements 

aforeſaid, in which, &c. ſurrendered them to the ſaid John 
Ogden, who alſo being ſeiſed of the manor of Harbridge withia 

the ſame county, at Harbridge, granted the tenements in which, 

to John Melwich the leſſor of the plaintiff by copy, according 

to the cuſtom of the manor of Eaſtworth, for term of his life, 

and that the plaintiff was poſſeſſed until he was ejected by the 

defendants, claiming it under the title of John Ogden, pre- 

tending that the ſaid grant by copy did not bind him. And 

afterwards upon good advice, judgment was given for the 

Plaintiff; and in this caſe four points were reſolved. . 

1. That leſſee of a copyhold (5) for one year ſhall maintain (e) iſt Point. 

ge" fir; for inaſm. as his term is warranted by the law by the Moor 679. 


general cultom of the . N that if he be ejected, „ 


that (b) 1 R ll. 846. 
| | | | — eee Te | Hutt. 101. 
15 Cr, El. 102, 103, 224, 225, 304. 395+ Cto. Jac. 403. I Leon. 3a8. Poph. 188. Owen. 18. 


Cr. Car. 43+ 


1 


bl 
p _ 
" 
5 
1 n 
+ Fn 
E., 
p ws 
"SUM 
» 17 
» 
1 + 
i y, —_— 
\ "ms 
1 
4 1 
*» 779 is” 
1 o 
i 
i. 
1 SE 
. f of = 
£ bo 
4 
e 
1 
2 
MEM 
* 
.: 
17 as 
N — 
RE 
2 * * „ 
* 
1 1 
4 or 
. ky 2 
. 1 
WA 
3 „5 
5 1 
31 . 
4 1 1 
= 
8855 þ 
0 
1 REM 
A þ 
iN a 
1 9 5 

* „ 

e 
133 1 
£284 
0 ve, 3 
1 
ay i. 
l 
1 
2 2 
1 
+148 N 8 | 
e 
41 1 ” 

a WE 
vi . 
1 4 
4 1 
n 

1-5 
r 
„ 
= 1 11 
1 
1 

. N 

* . 

. * 1 17 

181 - 
WE 
. * . 
wes 
4 EE 
. '; We. 

N * 
„ 

i LM \ 

& _ 
7} 4 : 
EN 11 
1, 28-8 
; 11% 
„ 
F +a A 
1 
OY 1H 
£ 14 { 
8 1 0 5 
1 * 
SES: 15, 4 
1 
I. 
7 4 YA 

by 5 AE [P2155 Þ 

_ Kar 
1 K 

web 
e 
0 1 5% ey 
N 
e 
. Y 
e 
1 
R 
r 
2 * 30 i 
A w 
13 4 b 2. % 
1 ip \ 
_ 
= 
r 
5 110 N 2 
_ na 
F 7 
; | 4 
e 
1 
i Fi 3 yl 
1 72 
War: 
1 © 
14 1 
L 1 1 
„ 

8 1 * 1 
1 
RT 4 

e bh 
1 7% 10 1 1 
3 
reads 
{= BY $4 
: 1; ; ke” 
n 
„ 

r By 5 
e 
„ 
n 
5 Ma 

8 AF e 
V7 4 

42M Vs ihe! N 
„ 
1 „ 
24 . 1 
17 e 
Wo 179 (08 
„ 
13-78 þ 1 l * 
„ vt 
L q £4 a 
! e 
L 2 
n 
1 1 
K : 1.2 
| 1 
7 
88 . 
7 v 15 
1 1 
1 22 ifs N 
4 
« 
* 
IF 
1 
i 
112 
AJ 
9 
1 
9 
1 2 
0 
* 
7 
N 
27 
= 
* 4 
1 9 
9 
LES» 
* 
il 
mu 
LY 
- 
0 
75 


. * 


— 


2 pe ge i — . Og 8 
— — DO gnS? — CR 
ET — 


— o - s. 
* 8 a n — * 2 — 2 2 — 
KIB : — n : 2 — PI ox tha 2 = . 5 2 * 3 

* 4 AIST - AY 2 — TIRE — 2 . we — * Xx D FR = _ 4+. A ot 
. EDT "3 . W = 1 3 2 — L — es —— 
2 — 2 : ” 9 ph N TVS; —-— ar ———— 2 = OIL EEO Nee 4 2 — - — — * 
A N — e. 
n N 

k F 
. 
mo ble 4 3 x 


— 
wy TY 


— > 
. = 
r 


# 
: 


i 8 | Copyhold Caſes. pati. Pp 


„ that he ſhould have ejectione firmæ, and it is à ſpeedy courſe 10 
| for a copyholder to have the poſſeſſion of the land againſt a I 
- featrer, 8 Gr DOE: C 
A 2d Point. 2. That by the (a) ſeverance of the inheritance of copyholds t 
» (4) Cr. El. 103. from the manor, the copyholds were not deſtroyed, but re- K 
| Er. Ic, 573: mained of force and effect, which agrees with the ſaid judg. ſ 
Antea 24. bd. : : | | Judg 
2 Co. 17,2, ment in Murrel's Caſe. | Tots FO e 
$ Co. 64. a. 3. When the lord of a manor having many ancient copy. | 
— Hob. 181. 


d Point. holds in one town, grants the inheritance of all the copyholds 
0D” ® another; the (6) grantee may hold court for the copyhold 
394, 395-443, tenements, and take ſurrenders to the uſe of others, and make 

62. Poſtea in admittances and grants: for although it is not a manor in law, 
Neale's Caſe. hpecauſe it wants free tenants, yet as to the copyhold tenants, 
: the feoffee or grantee has ſuch a manor, that he may hold 3 
court to make admittances and grants of the copyhold tene- 
| ments: for every manor which conſiſts of freehold and copy 
(e) Co. Lit. 58. a hold tenements, comprehends in itſelf in effect two (c) ſeveral 
8 courts; one which is commonly called the Court Baron, ſ. the 
(4) Oo. Lit. 53.2. Court of Freeholders, and in this court the (4) ſuitors, /. the 
1 44 X free tenants are judges, and therewith agree 7 H. 6, 39 H.6, 
$ Co. 60. b. F. 6 E. 4. 3. 12 H. 7. 16. Another court is for the copy- 
9 Co. 48. b. 29.8. holders, and as to that, the lord or the (e) ſteward of the ma- 
128 nor is judge; and as the other is called the Freeholder's 
Cr. Jac. 582 Court, ſo this may be called the Copyholder's Court: and 
4 Inſt. 266,268. therefore when the lord grants over the inheritance of his copy- 
4 . 6. b. holds to another, the grantee may hold ſuch court for the copy: 
1 Mod.Rep.171- hold tenements only, as his grantor might. And as to this court 
12 H 7.16, : it need not have any free tenants; ſo if the freeholds eſcheat, 
| ny *. if the lord releaſes the tenure and ſervices of all his free 
B. N. C. 116. tenants, yet the lord may hold a cuſtomary court for his copy- 
* 1 hold tenements, and make admittances and grams: them; 
n 27: 44% (f) benedicta eft expoſitio, quando res redimitur a defiruftione, 
: ph 3 39 2 reader, 2 the lord by his own act cannot (g) 
103, 443. make of one and the ſame manor at the common law ſundry 
5 manors conſiſting upon demeſnes and freeholders, yet he may 
4th Point. by his own act, as by this judgment appears, make a cuſtomary 
00 Roll. 499, manor conſiſting upon copyholders only, as to the purpoſes 
$00, 505 aforeſaid. F ; one. of „ 
6b. 4. It was reſolved, that the lord (5) himſelf may make a 
{i) Poſtea 27. a. grant or admittance of a copyhold out of the manor at what 
Owen. 35, place he pleaſes; but the (i) ſteward of the court of a manor, 
2 338 cannot at any court held out of the manor make grants or ad- 
I Roll. 505. muon. OE" „„ 5 = 
B. N. C. 387. 13 W., | by yh, 
1 Neale and Jackſon's Caſe, _ 
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per Copy 26. 1 T was adjudged by Anderſon Chief Juſtice of the Com- 
2 & * 1 mon Pleas, Walmeſley, & totam curiam, that where the 


Cr. El. 394,305. lord of a manor demiſes all his lands granted by 
Paſch. 37 El. in- | | 


ter Neale &õ copy to another for two thouſand years, that ſuch * 
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(o) may hold a court for the copyholds, according to the reſo- jekte in C. B. 


jution of the third point in Melwich's Caſe. And in this (2) 3 26. b. 

caſe it was ſaid, that fo it was reſolved by all the Juſtices, in 393, 50 5 at 

the caſe of Sir Chr. (5) Hatton, late Lord Chancellor of Eng- (r, El. 103. 

land touching copyholds in Wellingborough in Northampton- 395, 443, 662, | 

ſhire: nota reader, a good difference between theſe cafes which 

conſiſt upon numbers of copyholds which may ſupport a cuſ- 

tom, and one ſingle cafe of a copyhold, as in Murrel's Cafe .. 2 4.7. 

before, in which the lord doth not grant zacte any cuſtomary. 

court, nor the grantee having but one ſingle copyhold, cannot 

hold court. V 1 

FFF | . pw TT 00 

WO points were reſolved by Wray Chief Juſtice, Sir Mich. 27&28EL 

1 Thomas Gawdy, & tor” cur”, upon evidence given to a 1% Wee vr og 

1 ; | | | | PO olineux in B. R. 
jury; that if a court be held by a ſteward of a manor (c) out of (c) Ames 26. b. 

it, and divers grants and admittances there made; the court Ow. 35. 9 Co. 

and all the grants and admittances are void, for the court of bs — | 

the manor ought to be held within the manor, and not out of , Roll. — 


the juriſdiction of it; which agrees with the reſolution of the B. N. C. 337. 


fourth point before, in Melwiche's caſe. But it was reſolved, Br. Court Baron 


| | | ? 22, Br. Ter 
that by (4) cuſtom the court may be held out of the manor, he Cine Mo 


and grants and admittances made there good enough, as divers Co. Lit 58. a. 
Abbots, Priors, &c. uſed to hold courts at one manor, for 82 58 as 
. | | 2 Cr. Car. 367. 

divers ſeveral manors, and good by cuſtom. 2. It was reſolv- 

ed, that where a woman tenant for life takes huſband, and the 

huſband commits waſte againſt the cuſtom of the manor, and 

dies, the eſtate of the wife is utterly forfeited (e) by the act of () 1 Roll. cg. 
the huſband. But if / a ſtranger commits the waſte without 2 Nell. Rep. 344, 

the aſſent of the huſband, it is no forfeiture ; and accord- 8 

ing to this reſolution it was certified into the Chancery Cr. Car. 7. 


by Mead and Periam, two of the Juſtices of the Common ppg, eg | 


Pleas between the ſame parties as to both points, upon con- Pins. of FRY 


terence had with divers other Juſtices. (f) 1 Roll. $08... 
| F 43 | 85 F. N. B. 60. G. 


1 


Taverner and Cromweil. 
& tot” curiam, upon evidence to a jury, that if a copy- eee ag 
holder be ſeiſed by force of ſeveral copies, /ci/. of Black Acre (g) Cr. El. 353. 
by the rent of 3d. and of White Acreby the rent of 4d. and of ©9. Ent. 272, ad 
Green Acre, by the rent of 6 d. and afterwards the copyholder = 1 Bulſt. 51, 
commits (Y) waſte in part of Black Acre, or makes a feoffment 1 
ol part of Black Acre, or denies the rent of that acre, by that all (i) Cr. El. 352. 
Black Acre is forfeited, (i) but it is no forfeiture of White 
Acre, nor of Green Acre. For altho' they all are in one and the 3 
lame hand, yet every acre is held ſeverally, and to every acre (4) Poftea 28. 
there is a ſeveral condition in law (&) tacitè annexed, fo as the | | 
forfeiture of the one cannot be the forfeiture of any of the others, 
for the ſeveral conditions in law follow the ſeveral tenures ; 
and therefore the ſorfeitnre of the one cannot be the forſciture 
ot any of the others: { it was at the ſame time relolved, 
| V chat 


II was reſolved by Wray Chief Juſtice, Sir Tho. Gawdy, Tr26ELioB.R,. 
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(0) Poſtea 28. b. 


I Roll. 504. 


| Poſigazg. b. 


56. b. 59. b. 60.4 


Copyhold Caſes. Part IV. 

that if the ſajd copyholder of the ſaid three acres ſeverally 

held as aforeſaid, ſurrenders them to the uſe of A. and his 
(a) 3 Leon. 109. heirs, and the lord admits A.-accordingly, (a) tenendum per 
2 28.2. antiqua ſervitia inde prius debita & jure conſutta, or to ſuch 
effect; and after A. commits a forfeiture in Black Acre, he 
| ſhall forfeit hat only, and none of the others, for the faid 
 tenendum (reddendo ſingula ſingulis) continues the ſeveral te- 

nures; and ſo it is not material whether the copyholds be in 
one or ſeveral copies, but whether the tenure be one or 
ſeveral, is only material as to this purpoſe; and fo was it ad- 
udged upon demurrer, Hil. 35 Eliz. in C. B. inter James 
Taverner plaintiff, & Thomas Cromwel defendant. So if di- 
vers ſeveral copyholds eſcheat to the lord, and he regrantz 
them to another, tenend' per antigua ſervitia, Ic. they ſhall be 
ſeverally held as they were before the eſcheat: and in this eaſe 
it was reſolved, that when a copyholder ſurrenders to the uſe 
. N of another, and the lord admits him, now he who is ſo ad- 
GE "gs " mitted is (5) in by him who made the ſurrender; and ina 


Do. Lit. 59. b. plaint in nature of a writ of © entry in the per,” ſhall be ſup- 


Bridgm. 51. poſed * in the per” by him who made the ſurrender ; for the lord 


Cr. Car. 205, is but an (c) inſtrument to make admittance, and he who is ad- 
(e) Cr. El. 361. mitted ſhall not be ſubject to the charges or incumbrances of 
Beiden, ei. the lord: and ſo reader, where it is ſaid in the caſe of Cliſton 
22 * and Molineux before, that by the forfeiture of the huſband all 
3 Co. 6g. b. the eſtate of the wife ſhall be forfeited, it is to be intended all 
23 Co. 3. the copyhold eſtate under the ſame tenure. . 


Moor 112. | | 
See Ski 3 DNS eG 3 | | 3 83 
306. TY: 5 Hobart and Hammond. 7/7; 4+: 123.779 

1 Ter [JFON evidence to a jury, theſe points were” feſolved by 
Mick. Eitel Popham Chief Juſtice, Ga dy, Clench, and Fenner, 


Hobart & juſtices of the King's Bench. F 
Hammond. „ I. That if the fines of copyholders of a manor upon ad- 

mittance, be incertain, yet the lord cannot demand or exact 
Er, El. 35 77 exceſſive and (4) unreaſonable fines, and if he does, the copy- 
Cr. Car. 196. holder by the Jaw may deny to pay them without any for- 
x Roll. 507, 523. feiture; and it ſhall be determined by the opinion of the 
23 35 1 Juſtices, before whom the matter is depending, either upon 


11 Co. 44. . demurrer, or upon evidence to a jury upon the confeſſion or 


13 Co. 3. proof of the yearly value of the land, whether the fine de- 


x Brownl. 136. 


a manded was reaſonable or not: for if the lords might aſſeſs ex- 


ment in quo Mar- ceſſivę fines at their pleaſures, all the eſtates of copyholders, 


 wanto 34. which are a great part of the realm,, and which have continu- 


Hob.135 Ce. Lit. ed from time whereof, &c. would be at the wills of the lords 


Antes 21. b. de feated and deſtroyed, which would be inconvenient. And 

| Vide ſupra 21,b, it was faid, that according to this reſolution in this point, it 

_ Cale. had been adjudged in C. B. iu (e) Hoddeſdon's Caſe. 

( mb” +. 34, 2. It was reſolved, if the lord in caſe of incertainty of fines, 

779 gaſeſs a reaſonable fine, and requires the copyholder t o pay 1 
o nnn ne 5 


\ 


Part IV, Copyhold Caſes, | 28 
he copyholder is not bound (a) to pay it preſently, becauſe he (o) Cr. El. 779. 
ae e what fine the AF will afleſs, et * nemo tenetur di- = . 
' vinart ; and therefore he cannot provide any certain ſum, and 35%. 
therefore he ſhall have convenient time to pay it, if the lord * Lit. Rep. g8. 
himſelf appoints no certain day for payment of it ; but other- 4 Co. 66, b. 
wiſe it is of fines certain. ibn | 

3. It was reſolved, that where a copyholder has ſeveral lands 


ſeverally held by ſeveral ſervices by copy, there the lord ought 


to afſeſs and demand the fines (6) ſeverally for every parcel (+) Cr. El. 73. 


which is ſo ſeverally held. For the tenant may refuſe (c) to 2235 623. 5 
pay the fine for one parcel, and forfeit that, and pay the fines Moor 623. 779. 


for the others; and as it was agreed in Taverner's caſe, every 


ſeveral tenure has a ſeveral condition in law (d) tacitè annexed (4) Antea 25. 2. 


to it; and therefore the lord ought foi every ſeveral tenure to | 
aſſeſs and demand a ſeveral fine: ſo if all the faid ſeveral copy= . 
holds are ſurrendered to the uſe of another and his heirs, and the 8 
lord admits him (e) tenendum per antiqua ſervitia inde prius debita (e) Antes 27. b. 
de jure conſueta, there, as it was alſo reſolved in Taverner's 3 Leon. 10g. 
caſe, the renures are ſeveral, and therefore the fines ought to 
be ſeverally aſſeſſed and demanded. 5 e 
4. Popham Chief Juſtice ſaid, it was adjudged in Sandes 
caſe, that no fine is due to the lord either upon ſurrender or 
deſcent until admittance ; for the admittance is the cauſe of 
the fine, and if after the tenant denies to pay the fine, it is a 
forfeiture, And ſo it was refolved by Wray and Perinm 
Juſtices of aſſiſe in evidence to a jury in the county of Suffolk 7 
inter Nicholas Bacon, Knt. plaintiff, & Flatman, defendant, Inter Bacon & 
for a copyhold of the manor of Walſhham in the Willowes, Flatman- 
in the county of Suffolk. . 


5 Weſtwick and Wyer. | 
THE caſe was ſuch ; Alice Weſtwick was copyholder of 17. 
the tenements in which, &c. in fee, held of the manor Tr. 33 Eliz. in 
of Peter Leyſton in the county of Bucks; and 12 H. 8. ſur- B. R. Weftwick 
rendered the tenements into the hands of the lord of the faid 7 WIer & wo 
manor to the uſe of W. Weſtwick her ſon in fee; and at the 
next court held 13 H. 8. for the ſame manor, the entry in the 
toll was to this effect; ad hanc cur iam venerunt Will. Weſtwick & 
Jabun urer ejus, & ceperunt de domino tenementa pred” cum per- 
tents in quibus, &c. pref. M. Weſtwick & Fol? uxori cus : . 
lenend eiſdem M. & J. & hæred ſuis, fc. And afterwards 
William died, and Johan. ſurvived and ſurrendered the tene- 
ments to the uſe of the defendants, who entered, upon whom the 
plaintiff as couſin and heir of Will. Weſtwick entered, and the 
defend. re-entered; and the plaintiff brought an action of treſ- 
pals, and all this was found in a ſpecial verdict: and it was argu- 
ed by che plaintiff's counſel, that the plaintiff ought to have judg- 
. | ment 
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Copyhold Caſes. PL a t IT, | 


e ment for divers reaſons. 1. When Alice Weſtwick ſurren. 
dered her land to the lord of the manor to the uſe of W. W. 
by the ſurrender the eſtate of the copyholder is in the lord. 
which he might grant to any ſtranger, as the ſeoffees tg 
an uſe might at the common law; and W. W. had no re. 
(a) Cr, Jae. 368. medy but in a court of (a) equity, to compel the lord to ad: 
mit him, & per conſeguent when the lord grants the land to W. 
Weltwick and his wife in fee, it is a good grant to both. 2. 
Will. Weſtwick in the caſe at bar, having but remedy in 
equity to be admitted to the land, it . ſhall be intended that 
Will. Weſtwick requeſted the lord to make a grant to him and 
his wife, for ſo much is implied in it, when it is faid, quod 44 
hanc curiam venerunt W. Weſtwick & Foban' uxor ejus, & ©. 
= perunt, Sc. and every admittance of a copyhold amounts in 
. „ law to a grant, wherefore they conceived, that judgment ought 
to be given for the plaintiff. 'To which it was anſwered and 
reſolved by the court, that as to the firſt reaſon the plaintiff's 
_ counſel had miſtaken the law. For when A. W. ſurrendered 
the land to the lord to the uſe of W. W. the lord by the cu. 
tom {which makes the law in ſuch caſe) had but a cuſtomar 
(4) $ Co. x35. b. power to make admittance (b) ſecundum formam & effeftum ſur- 
ge RIES ſum redditionis, and therefore it is not to be likened to the caſe 
n 59: % ol feoffees at the common law. And although the lord grants 
the land over by copy to another, all ½at is without warrant, 
for notwithſtanding that, the lord may make admittance ac- 
: ep gl cCording to the ſurrender, and that ſhall be good, and he who 
(<) e b. is admitted ſhall be (c) in by him who made the ſurrender, as 
Cr. Ens, 361. it was reſolved in Taverner's caſe before: and therefore it was 
Co. Lit. 59. b. agreed per totam curiam, if the lord after ſuch ſurrender grants 
NR „ the land to cy que uſe and a ſtranger, the whole ſhall enure 
- Palles a= * to the ce/tuy que uſe; or if he admits ceſluy que uſe upon condi- 
Cr. Car. 205, tion, the (4) condition is void, for, after admittance, he is in 
(4) 1 Roll. Rep. by him who made the ſurrender, As if a man deviſes a term 
295% cd J. S. and the executors agree and aſſent that J. S. and J. N. 
| ſhall have the term, or that J. S. ſhall have it upon condition, 
in theſe caſes J. S. ſhall have the term ſolely and abſolutely, for 
after the aſſent of the executors he is in by the deviſe. Andit 
was ſaid, that it has been lately adjudged in Bunting's caſe, 
(ei. Pogea eg a. b. that where a copyholder ſurrenders to the lord to the uſe of 
| another for life, (e) and the lord admits him to hold to him 
and his heirs, that yet he who is ſo admitted, has but an eſtate 
95 for life, for he is in after the admittance by force of the ſur· 
4 10 Co. 140. render. As to the ſecond objection it was anſwered and fe- 
6 Co. 6 2. ſolved, that, without ſpecial cuſtom, (for (/) con ſuetud loci ef 
7 Co. 5.4% ſemper obſervanda,) or other ſpecial matter which is in this caſe, 
(A Lane 99. The adnuttance ſhall enure (g) only to the huſband for the tea - 
ſons aforeſaid ; wherefore judgment was given againſt tbe 
plaintiff. Tp 2 75 , 
: Buntirg 


Part IV. Copyhold Cafes, Pe 29. 
Bunting verſus Lepingwel, es 
UE caſe as it was found by ſpecial verdi& was to this 18. 
T effect; J. Bunting the plaintiff's father, and Agnes M. 27 & 28 El. 

Addingſhal contracted matrimony between them per verba de 12 
præſenti tempore; and afterwards, 1 Decemb. anno Dom. 1555, Moor 169, 170, 
the faid Agnes took to huſband Thomas Twede, and after- 171. 2 Inft. 684. 
| wards 9 Juli, 1556, John Bunting libelled againſt the ſaid 5" 468, 479, 
Agnes upon the ſaid contract in the Court of Audience, upon mT: 
the proceeding in which libel, deeretum fuit quod pred? Agnes 
ſubiret matrimonium cum præfato Johanne Bunting, & inſuper 
pronunciatum, decretum & declaratum fuit dictum matrimonium 
fire nullum, &c. And further it was adjudged, that the ſaid 
John and Agnes ſhould intermarry, which they did, and had 
ifue the plaintiff, the ſaid T. Twede then living, and after- 

wards John Bunting died; and it was further found, that one 
Richard Bunting, father of the ſaid John was a copyholder in 
fee of the land in which, &c. held of the manor of Golding- 
tons in Caniſcoln in Eſſex, and out of court, according to the 
cuſtom of the manor, ſurrendered by the hands of cuſtomary 
tenants to the lord of the manor to the uſe of Margaret his wife, 
and Robert his younger ſon, and died, after whoſe death the 
faid ſurrender was preſented according to the cuſtom, and 
thereupon the lord of the manor gave admittance, and granted 
ſeiſin of the land to Margaret and Robert, and to the heirs of 
Robert; and Margaret died, and Robert ſurvived, and ſur- 
rendered the land to the uſe of Emme his wife, and died; 
Emme was admitted, Charles Bunting as couſin and heir of the 
faid Rich. Bunting, c. fon and heir of John, ſon and heir of the ſaid 
Rich. entered upon Emme, and the def. as her ſervant, and by 
her command re-entered, upon which re- entry the plaintiff 
brought the action: and in this caſe five points were adjudg- 
ed. 1. That although Twede then being de facto the huſ - 
band of the ſaid Agnes was not party to the ſaid ſuit, nor to 
the ſentence in the Spiritual Court which diſſolved the mar- 
riage betwixt him and the ſaid Agnes, but the ſaid Agnes (a) ( 
only; yet the ſentence againſt the wife only, being but de- 


a) Moor 169. 
claratory, was good, and ſhould bind the huſband: de facto, 


and foraſmuch as the conuſance of the right of (5) marriage be- (5) Carth, 233. 


longs to the Eccleſiaſtical Court, and the ſame court has given 
ſentence in this caſe, the Judges of our law ought (although it 
be againſt the reaſon of our law) to give faith and (c) credit 
to their proceedings and ſentences, and to think that their 5 Co. 7. 2 
| Proceedings are conſonant to the law of holy church, for (4) Canes, Cale. 
cuilibet in ſua arte perito eft eredendum, and ſo have the Judges, Co. 274 b. 
of our law always done, as appears in (e) 34 H. 6. 14. b. 11 (% 5 Co. 7.2. 
H. 7. 9. a. b. 8 Aff. pl. So that it was reſolved, that the 8 Cal. 
plaintiff was (/) legitimate, and no baſtard. | FOE. + 


7 Co. 19. 3. 


2. When R. Bunting copyholder ſurrendered into the hands Calvin's Caſe, 


ol the lord to the uſe of the ſaid Margaret and Rob, without NES 


limi- 72 Moor 169, NES 


171. 


(c) 2 Ventr. 495- | 
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(ce) Antea 28. b. 


5 
Copyhold Caſes. Part IV. 
() Eo. Lit. 59. b. limitation of any (a) eſtate, it was reſolved, that they had bm 
| an eſtate for lives, for as well eſtates as deſcents ſhall be di- 
rected by the rules of the law, as neceſſary conſequents upon 
the cuſtom, unleſs there is a ſpecial cuſtom (which is always 
to be oblerved) within the manor ;/ as theſe words, fib1 & ſui, 
or ſibi & aſſignatis, or ſuch like may by cuſtom create an eſtate 

of inheritance, And it was obſerved that the eſtates in the 
caſes limited upon ſurrenders, are always annexed to the eſtates 
of him to whole uſe the ſurrender is made, and always the ſur. 
(3) Co.Lit, 59.b. render to the lord is general (6) without limitation of any 
eſtate. i . N 
3 It was reſolved, that when the lord made admittance and 
delivered ſeiſin to Margaret and Robert, and to the heirs of 
i: c. b. Robert, it was only an (c) admittance to them for the term of 
yy et their lives, the reverſion over to Richard Bunting who made 
9 Co. 107.2 the ſurrender, becauſe the lord is but an inftrument (4) in this 
Er. El. 392. cafe, and when he has admitted according to the effect of the 
* ot ſurrender, nothing remains in him but the reverſion of the 
(4) Cr. El, 361. eſtate in him who made the ſurrender to diſpoſe of as he pleaſes 
Cr. __— according to the cuſtom of the manor ; and thoſe who were 
Bridgman 51. admitted for their lives were in (e) by him who made the ſur- 
1 Roll. 503. render, which cannot be if the reverſion ſhall be in the lord. 
8 Co. 63. b. 4. Although he who is admitted is in by him who made the 


worm 35 ſurrender, yet it was reſolved that a man may ſurrender (as 


, 2Siderf. 61. Robert Bunting did in this caſe) to the uſe of his wife, be- 


( Antea 27- b. cauſe. the huſband doth not make it immediately to the wiſe 
28. b. Moor 358, 


Cr, Eliz. 361. but by two means, ſc. by ſurrender of the hujband to the lord 
Co. Lit. 59. b. to the uſe of the wife, and by admittance of the lord to the 


Bridg. 51. wife according to the ſurrender. 
1 Rolles 503. 


Cr, Car. 2. F. When Rich. Bunting made the ſurrender out of court 2 
See 2 Wilſon and died before it was preſented in court, yet the ſurrender being 
254) 51 poreſented after his death according to the cuſtom is good, but 
55 9285 e if it had not been preſented according to the cuſtom, then the 
Co. Lit. 59. b. ſurrender became of no force or effect. So if the g tenants 
3 Bulftr. 215, by whoſe bands the ſurrender was made die, yet if it is upon 
nog good proof, preſented, it is good enough. So in the caſe of 
Lane 99. 2 Syd. (þ) Kite and Queinton before, where he, to whoſe uſe the ſur- 
37 3%, 01, 62. render was made, died before admittance, yet his heirs ſhall 
* org mo be admitted. And this laſt point was reſolved without any 
2 Mod-Rep.102, difficulty or ſcruple, and that was the true caſe of Bunting 
| (2) 3 Bu: 2. mentioned in (i) Weſtwick's Caſe next before, and well agrees 
"H Roll e. with the reaſon of the lame caſe. s | 
(i) Antea 28. b. THE (4) caſe was, within the manor of Chaldwarton in 
| 3 the county of Southampton, there were divers cuſto- 
26. Bl. Down mary lands and tenements, and which by cuſtom of che ma- 
B.B. nor, from time whereof, &c. had been granted by copy of 


(4) Cr, Eliz. court-roll of the ſame manor, for one, two, or three lives; 
__ ER | | 7 £ ? 0 


on 


pant IV. Copyhold Cafes. 
of which manor Sir George Pawlet and Elizabeth his wife, 
as in right of his wife were ſeiſed, &c. and at a court of the 
ſaid manor, 4 & 5 Phil. & Mar. granted the place where, &c. 
being parcel of the cuſtomary tenements, &c. to the ſaid Down, 
durante viduitate ſua ; and if this grant was according to the 
cuſtom of the manor or not, was the queſtion: and it was ad- 
judged that this grant was within the cuſtom, for every grant 
(a) durante viduitate is an eſtate for life, as appears by Lit. go. 
& 37 H. 6. 27. 14 H. 8. 13. a. &c. but every grant for life is 
not durante viduitate, for a general eſtate for life is larger and 
more beneficial than durante viduitate, In Mich. 2 & 3 Eliz. 
Dyer 192. ifſue was taken, whether the cuſtom of a manor 
was, that the wife of every eopyholder ſhould have the land 
after the death of her huſband for the term of her life; and it 
was given in evidence that the cuſtom was, that ſhe ſhould 
have (6) it durante viduiate ſua, and it was adjudged, that this 
evidence did not maintain the cuſtom alledged before, becauſe 
it is a leſs eſtate than cuſtom pro termino vitæ was, and the 
effect and ſubſtance of iſſues joined betwixt the parties are to 


de proved preciſe]y : but in the principal cafe it was reſolved, 


that the cuſtom is well purſued, becauſe the eftate granted 
was leſs (c) than the cuſtom warranted ; and that agrees with 
the reſolution before of the ſecond point in Gravenor's Caſe. 
And in this caſe it was ſaid, that the lord of a manor may by 
(d) word retain one to be ſteward of his manor, and to hold the 
courts thereof, as well as a (e) bailiff may be, and that by 
word, and this retainer ſhall ſerve till he is difcharged, and 
therewith agrees 8 Eliz. Dyer 248. i dos foes 


JN this caſe three points were reſolved. 1. That the lord 
* of a manor may retain one to be ſteward of his manor, and 
to keep his courts by (g) word, and this retainer ſhall endure 


"till be is diſcharged thereof, and this agrees with the opinion. gt. Verdi 


in the caſe next before. : | e 
2. That where a copyholder of the Queen's manor was at- 


tained of felony, by which his copyhold eſcheated, the Queen's 


Steward of the ſame manor might (Y) grant it over ex icio 
uVithout any ſpecial warrant ; for the cuſtom of the manor war- 
_ rants the ſteward of the manor for the time being to grant it, 

and the cuſtom binds the Q. her heirs and ſucceſſors: but al- 


though he may, by the law, do it, yet his duty is, before he 


makes any grant, to inform the Lord Treaſurer of England, 
Chancellor and Barons of the Exchequer or ſome of them, for 


30 


* 
A 


(a) Lit. ſect. 
380. Co. Lit. 
42. a. 234. b. 
37 H. 6. 26. 


Fitz. Brief 136. 


Br. Waſte 102. 
Br. General 
brief 11. 4 Co. 
3. a, Dyer 30 $4 
pl. 59. Moor 2 
(5) Dyer 193. pl. 
23. Cr. El. 415. 
DoR, pl, 200, 


(0. | 

(e 4 Co. 23: a. 
1 Rolles 511. 
Co, Lit. 52. b. 
Cr. Elia. 32 3., 


373. Godb. 20. | 


4 Leon. 64. 


I Rulles Rep. 48. | 


1 Leon. 56, 
Salle. 189. 

(d) Co. Lit. 61. b. 
Kelw. 158. b. 
Cr. Jac. 526, 
527. ILeon. 227, 


228. Godb. 142. 
Dyer 248. pl. 79. 


Infra. 30. a. 
(e) Kelw. 174. 
pl. 2. 7 H. 7. 
10. a. | 

= 
Tr, 41 Eliz. 
Harris and Jay 
(Jin B. R. an 
a ſpecial Verdict. 


{g) Dyer 248. 
pl. 79. Kelw. 
158. b. Co. Lit. 
61. b. Cr. Jac. 
526, 527. Godb. 
142. 1 Leon. 
227, 228. 


(% Cr. El. 699. 


his better direction, and for the Queen's greater profit in 


thoſe caſes. 3 


3+ It was reſolved, that the K's Auditor (i) or Recei ter has (5) Cr. H. 699- 
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not power to retain a ſteward to hold the Queen's Courts: but 
he be ought (if ſuch voluntary grants by him made upon 


eſcheats or forfeitures ſhall be good) to have letters patent of 


7; 
Lady Holcroft's 
"Caſe, - : 
(4) Antea zo. 
Co. Lit. 61. b. 


Kelw. 158. b. 


Cr. Jac. 526, 
527. 1 Leon. 227, 
228. Godb. 142. 
Dyer 248. pl. 79. 
) Leon. 227. 
Godb. 142. Cro. 
Jac. 526, 527. 
1 Ro. 500. Co. 
Lit. 59. a. 
(<) Co. Lit. 61. b. 
N 22. 
Trin. 37 Eliz. 
Shaw & Thomp- 
| ſon, 
| (4) Moor 410, 


411. Cr. Elia. 


426. 1 Rolles 
600, 601. 

(e) 2 Siderf. | 
139. 2 Bulſt. 337. 
Hob. 215. 
Antea 22. a. Co. 
Lit. 33. a. 
I Rolle 600. 
Co. Lit. 32. b. 
Cr. Car. 43. 

2 Inſt. 80. Moor 


411. 

(8) Cr. El. 426. 
Noy. 129, 

- (6b) Antea 22. a. 
(7) Antea 22. b. 
(A) Moor 410, 
411. 1 Rolle 
600, 66. 
(1) x Rolle 602, 
601. 13 Rich, 
2. Faux Judg- - 
ment 7. Antea 
21. b. Lit. ſect. 
77. Co. Lit. 60.b. 
Vide 13 R. 2 


cited before in 
Brown's Caſe, 
& 14 H. Vice 


7 E. 4. 29- 
75 23. 
P. 37 El. Hoe & 
Taylor in Error 

in B. R. x | 
(n) Cr. El. 413. 
God. 174. 

13, Co. 69. 


the office of the ſtewardſhip of the ſame manor, 


RE Lady Holcroft's Cafe, | 

A ND it was faid in this caſe, that it was adjudged in C. 

B. in the lady Julian Holcroft's caſe, that where one 

was generally retained by the lord of a manor by (a) word to 

be ſteward of his manor, and to keep his courts, that ſuch 

ſteward might take (5) ſurrenders of cuſtomary tenements out 

of the Court; for till ſuch ſteward is (c) diſcharged, he is 

ſteward of the manor, as well by the retainer by word, as if 
he had a grant thereof by deed. 5 


Shaw and Thompſon. ä 
THE caſe was, that the plaintiff late the wife of a copy- 
holder in fee of a manor in which by ſpecial cuſtom wo- 


men were to be endowed, recovered dower by plaint in the 


court of the manor, and becauſe her huſband died ſeiſed, the 

recovered 50l. damages for the profits from the death of her 
huſband : the woman brought an action of debt for this 50 l. 
in B. R. And in this caſe, 1. It was reſolved, that the wife 


ſhould not have dower (e) of a copyhold, unleſs it be by ſpecial 


cuſtom. 2. When a wife is to be endowed by cuſtom of a 


copyhold, then ſhe ſhall have all incidents to dower, and there- | 


fore in- ſuch caſe ſhe ſhall recover damages by the ſtatute of 
(f) Merton, cap. r. de viduis, Ic. and therefore in the caſe at 
bar the recovery of damages was lawful ; and although they 
exceed (g) 40s. yet they were well warranted by law; which 
two points well agree with the reſolution before in (i) Brown 
and Rivet's Caſe. 3. It was reſolved, that no action of debt 
lies for the ſaid damages at common law, for upon ſuch judg- 
ment no writ of error (4) or falſe judgment lies, but the (%) 
remedy 1s in the Courtof the Manor, or in the Chancery, which 
is alſo conſonant to the reſolution in Brown's Caſe. And 
Fenner Juſtice ſaid, that he had ſeen a record of 36 H. 8. 
where the lord upon a petition to him, had, for certain errors 

in the proceedings, reverſed ſuch judgment given in his own 
court; and upon that, the defendant ſhall have axdita querels _ 
to be reſtored to the damages recovered ageinſt him. 


Hoe and Taylor. 


"PHE ſaid writ of error was brought upon a judgment 


given in C. B. where the caſe was ſuch ; Henry Jer- 
ningham, Eſq. was lord of the manor of Mutford, in the 
county of Suffolk, and "Taylor claimed the underwood of a 
great wood called Mutford Wood, parcel of the ſame ma- 
nor, to be demiſed, and demiſeable from time whereof, &c. 
by copy of court-roll of the fame manor, &c. to be cut year'y 
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by ſour (4) or five acres at the moſt, and conveyed to himſelf 
a grant of the ſaid underwood by copy, &c. according to the 
cuſtom ; and for treſpaſs done in the underwood, he brought 
the action of treſpaſs againit Hoc. And it was adjudged in C. 
B. that underwood growing upon parcel of the manor might 
by cuſtom be granted by copy of court-roll of the ſame manor; 
and that judgment was affirmed in B. R. for it was there ſaid, 
that the ſaid (5) underwood might be granted by copy, becauſe 
it grew upon parcel of the manor; allo it is a thing of perpe- 
tuity to which cuſtom may extend, for after cvery felling, the 
underwood grows again, ex /lipitibus, So it. was reſolved, 
that (c) herbage, or any (4) profit of any parcel of the manor, 
might by cuſtom be granted by copy: and it was ſaid that a (e) 
fair appendant to the manor. of Crokenhorn in the county of 
Somerſet, is granted by copy of the ſame manor. And that 
well explaineth the reſolution in Murrel's caſe before, concern- 
ing the firſt of the pillars upon which every copyhold ſtands, 
ſe, cuſtom, The 10th caſe of theſe. Vt, 


| French's Caſe. A u. 4, 5 Sh 15 7 


] T was adjudged that if a copyhold eſtate is forfeited to the 
* lord, or eſcheats, or otherwife comes to the lord's . 
if the lord makes a leaſe for years, or for life, or other eſtate 
by deed, or without deed, 3 this land can N 15 
(f) regranted by copy, for the cuſtom is deſtroyed, be- 
cauſe during ſuch eſtates, the land was not demiſed nor 
demiſable by copy of court-roll,s Jo if the lord makes a 
feoffment in fee thereof upon condition, and afterwards en- 
ters for the condition broke, yet it can never be regranted by 
copy ut if the lord keeps the land in his hands for a long 
time, or lets it at will, he, his heirs or aſſigns may well re- 
grant it at his pleaſure, So if the interruption is wrongful, as 
11 the lord is diſſeiſed, and the diſſeiſor dies ſeiſed, or if the 
land is recovered againſt the lord by falſe verdict, or erroneous 


31 
(a) Cr. El. 413. 
Moor 355. 


(5) Teok. Cent. 
274. Er, EI. 413. 


Moor 35 5. Co. 
Lit. 38. b. 


(c) Co. Lit. 58. b. 


1 Rolle 498. 
Jenk. Cent. 274. 
(4) Jenk. Cent. 
274. £23 
(e) Antea 24. b. 
Jenk. Cent. 274. 
Cr EL St + 
Moor 355. - 
Co. Lit. 58. b. 


rt 
M. 13 & 19 Eh 


in B, R. | 
Frenche's caſe, 


Rolle 498. 


2Syderf. 25,140, 
142. 1 Jones 449. 
Dyer 414. pl. 61. 


Cr. Car. 521. 

Q Rep. Q. Ann, 
53. Co. Lit. 30. b. 
5 Co. 84. See 


2 Wilſon 2 | 


2 Co. 32. 


judgment, in theſe caſes, till the land is recovered, or the 
judgment reverſed by the lord of the manor, the land was not 


demiſed, or demiſfable, and yet after the land is re-continued, 


it is grantable again by copy; for non valet (g) impedimentum 
quod de jure non fortitur effettum, & quod contra legem fit pro in- 
fecto habetur, y ut if the land ſo forfeited, or eſcheated before 
any new grant made is extended upon a ſtatute, or recognizance 


acknowledged by the lord, or if the wife, of the lord in a writ 


of dower has this land aſſigned to her, altho' theſe impediments 


are by acts in law, yet inaſmuch as the interruptions are lawful, 


the lands can never after be granted by copy. If a copy holder 


Accepts (4) a leaſe for years of the lord of his copyhold, the 


copyhold, 


06) Co. Lit. 
381. b. 


$ Co. 63. b. 


wn” 4. C7 A.. 


(50 2 Co. 17. 2. 

1 Rol. 510. 
God. 101 Sav, 
70, 74. 1 Browns, 
32. 1 Anderſ. 
191. 1 Læon. 170. 
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1 
2 Co. 17. a. well regrant it: and if a copyhold eſcheats to the lord, and he 


Copyhold Cafes: Part IV. 

copyhold is deſtroyed for ever, and can never be granted again: 

(a) Sav. 70, 71. if the copybolder (a) takes a leaſe for years of the er b 
ee that his copyhold has not continuance, as it was adjudged 
El, 7 Oe. hebt Paſch. 17 Eli. in (b) Hide's caſe : but in the ſame caſe it was 
God. 153. reſolved, that ſuch leffee might regrant the copyhold again to 


wy be, oor whom he would, for the land was always demiſed or demif. 


9. O. Car. 521. able; and if a copyhold is ſurrendered to the leffor of the ma. 
; Moor 185. nor, or is forfeited to him, he or his executors or aſſigns may 


aliens the manor by fine, feoffment, or otherwiſe, his alienee 
may regrant the land by. copy, for it was always demiſed-or 


demiſable : and by theſe reſolutions you will better underſtand 


the general Jearning in Murrels caſe . before, concerning the 


(e) syderf. 143 ſecond of the pillars of a copyhold, fc. (c) demiſed and demiſ. 


Co. Lit. 58. b. able from timę whereof, &c. 


23. HE caſe was, that a copyholder of certain tenements 
MI. 29 K 30 kl. called Collins, parcel of the manor, &c. in pleading al. 


Foiſton & Crach- ledged, quod infra maner pred” talts habetur, necnon a tot ten- 
rode in B. R. pore cujus contrarii memoria homi xiſtit, habebatu 

ore cujus c memoria hominum non exiſtit, habebatur con- 

ſuetudo, (vix.) quod quilibet tenentes pred” tenementorum vocat 

Collins, had uſed to have common in ſuch a place parcel of 

the ſaid manor; and if the cuſtom might be alledged within 


5 the manor and applied to but one ſingle copyhold was demurr- 
(a) 6 Co. 60. b. ed in law. And it was adjudged, that ſuch (a) cuſtom as well 
Hob. 86. for the form as for the matter of it, was good: for firſt, the 


Cr. Jac. 665. copyholder in his own name cannot (5) preſcribe, for the 


7 er. weakneſs and baſeneſs of his eſtate; but if he will preſcribe, 
_ i he ought to preſcribe in the name of the lord of the manor, ſe. 
OD, . 


+ dhe... ſay, that the lord of the manor and all his anceſtors, and 
Er. El. 353, 390. All thoſe whoſe eſtate he has, have had common in ſuch a 


E Go. 60. b. place for him and his tenants at will, &c. as appears in 22 H. 
el. 77. A. 


6 Mod. 19, 20. 6. 51. a. &c. and that ſhall ſerve when the copy holder claims 


common or other profit in the ſoil of a ſtranger: but when the 
copyholder claims common or other profit in the lord's ſoil, 
(c) DoR. pla. 31. then he cannot (c) preſcribe in the name of the lord; for the 


Er. El. 290. lord cannot preſcribe to have common or other profit in his 
Moor 461. own foil; but then the copyholder, foraſmuch as he cannet 


6 Co. 60. b. 


Cr. jac. 665. preſcribe, neither in his own name, nor in the lord's name, 
9 Co. 113. he muſt of neceſſity alledge, that within the manor is ſuch a 


cuſtom as in the caſe at bar: and as when the copyholder claims 


x Salk. 365,366. oommon or other profit in the ſoil of the lord, he ought -o 


claim it by cuftom of the manor; ſo when he claims it in 


| Hob. 286, the land of another which is not parcel of the manor, he cannot 
claim it by the cuſtom of the manor, for the cuſtom is, quod in. 
talis habetur, Ic. conſuetud , aud therefore he er, | 
5 5 app! 


fra maner 
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apply it, or by force thereof claim any thing out of the ma- 
nor, as was done 21 Eliz. (a) Dyer, and therefore there it (a) Dyer 363. pl. 
was clearly miſpleaded; but in ſuch caſe he 88 to preſcribe bo wa 
in the name of the lord. | 1 75 
Nota, a good (Y) difference between preſcription which is (+) Hob. 286. 
perſonal, and is always made in the name of a perſon certain 25 - No 
and his anceſtors, or thoſe whoſe eſtate he has, and cuſtom Co. Lit 112 b. 
which is local and alledged in no perſon, but that within a Ce. Ceph. G3, 
manor, &c. is ſuch cuſtom, and that ſerves ſor them who can &&. 
not preſcribe in their own name, nor in the name of any per- 
ſon certain, as inhabitants of a town, &c. as appears in 15 E. 
4. 29. 40 Al. 41. 2 Mar. Br. Preſcription 100. 6 E. 6. Byer 
71. Allo allegation of a cuſtom ſhall ſerve when it is referred 
to a thing inſenſible, c. that all ſuch lands, &c. are deviſable, 
or the like. Vide 40 AM. 41. &c. And becauſe in the caſe at 
bar the cuſtom might have a lawful beginning, c. that one 
copyholder only ſhould have common, or eſtovers, or other 
profit in the land of the lord, and, that in many manors, ſome 
copyholders had common in one waſte of the manor, and others 
in another ſeverally, ſo that the cuſtom cannot be-Ipplied to all; 
and becauſe all the other copyholders may be determined or ex- 
tinct ; for theſe reaſons it was adjudged that the cuſtom was 
well alledged in the caſe at bar, as well for the manner as for 
the matter; and ſuch cuſtom for one copyholder to have com- 
mon of eſtovers in the lord's wood, parcel of the manor where- 
of the copyhold was held, was adjudged to be good. Peach. 
10 Elz. as it was faid in this caſe. Vide 21 E. 3. 34. 1 Mar. 
Dyer 114. 5E.6. Dyer 70, 71. And becaule it has been 
often ſaid beiore, that the cuſtom of the manor is the foul and 
life of the copyho'ders, it was neceſſary in my opinion to add 
this caſe, to ſne how he ſhall al.edge the cuſtom, and when 


and how he ſhall preſcribe, 
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Note, Cuſtom ; 18 always local, ut fupra, but Preſcription i 18 
perſonal. | 
How a preſcription may be laid in tenentes & oecupateres: 
See Salk. 316. 
[Quere the caſe of Woolnough verſus Webber adjudged in 
Trinity term, 15 Geo. 3. in C. B. not yet reported in print, 
And ice a.Black, Com. ch. 6. fol. 95, 97: 7-1 
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Part Iv. 


UEEN Elizabeth by her letters patent under the Great 
Seal conſtituted and granted the office of Clerk of the 
County-court, or Shire-clerk of the county of Somerſet to 


Mitton, with all fees, &c. for term of his life: and afterwards 


the Queen conſtituted Arthur Hopton, Eſq. Sheriff of the ſame 


county, who interrupted Mitton, claiming that which was 


mentioned to be granted to Mitton to be incident to his office 


of Sheriff, and thereupon he appointed a Clerk himſelf of the 


County-Court: Mitton thereupon complained to the lords of 


the council, who referred the confideration of the validity of 


the grant of the ſaid office to the two Chief Juſtices, Wray 


and Anderſon, before whom the matter was often debated: 


and Mitton's counſel argued, that the grant of the ſaid oſſice 


was good in Jaw for divers reaſons. 1. Becauſe the County 
court is the Queen's Court, and in it, as to all actions and 


| proceeding by Fu/ticzes, or other writ, or by plaint, theffuitors 


(a) g Co. 119. a. 
Co. Lit. 288. b. 
Cr. El. 50. 


are Judges, and the Sheriff but Miniſter, and as to outlawries, 


the (a) Coroners are Judges; and in proof thereof 6 E. 4. 3. 
b. 7 E. 4. 23 a. 30 H. E. 5. a. 26 Aſſ. 45. were cited, and 


therefore it was concluded, that the Queen might in her own 


court appoint a County-clerk to enter the judgments and pro- 


ceedings in the ſame court. 2. That Arthur Hopton (who 


was made Sheriff after the patent) could not avoid it; and 
principally, foraſmuch as the Sheriff has his office but at the 
will of the Queen, which office ſhe might at her pleaſure de. 
termine in part or in all, and the Queen has granted the ſaid 


(5) Hardr, 98. 


office of Shire-clerk to Mitton for term of his life, and there- 


fore the faid Sheriff ſhould not avoid it. 3. Mitton's counſel 
ſhewed two or three (+) precedents, by which it appeared, that 


ſuch 
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ſuch offices, had been granted in the time of King H. 8. and 8 


alter; and that was the ſubſtance of all which was ſaid for 
the maintenance of all the ſaid letters patent. And after many 
arguments (becauſe the caſe concerned the validity of the 
Queen's grant) the two Chief Juſtices had conference with the 
other Juſtices, and upon conſideration had of the letters patent, 
and of all that was faid in maintenance of them, it was reſolved 
by all the Juſtices nullo contradicente, aut reluctante, that the 
ſaid letters patent were void in law; and the reaſons and | 
cauſes of their reſolution were, 1. That the office of (a) a (e) Davis 60, 
Sheriff is an ancient office which has had continuance long 85 bans: 68. A. 
before the Conquelt, and is an office of great truſt and au- 5. 4, . 

thority ; for the King commits to him“ caſtodiam comtatiis, * g Co. 49. Co. 


the cuſtody and guard of the county; and when the King 1265. a. Dat. 


. * . | © Sher. 5, 6. 
appoints a Sheriff durante bene=placito, although he may deter- 


mine his office (5) at his pleaſure, yet he cannot determine it (5) Kew. 47, 
in (c) part, as in one town, or hundred, or any other part, nor P 3: 3 
abridge the Sheriff of any thing incident, or appurtenant to 

his office, for the office is entire, and fo ought to continue 

in its entierty without any fraction or diminutionp unleſs it be 

by act of Parliament g, or that the King makes ſome town, &c. 

a county of itſelf, and appoints a Sheriff and all things inci- 

dent to a Sheriff within the ſame town; but cannot determine 

the office of Sheriff, or any part without making a new 

Sheriff, ſe. for the execution and adminſtration of Juſtice, | > 
And it was reſolved, that the County-court, and the entering (/ Rolles 74, 
of all the proceedings in it are incident to the office of (4) eee 
Sheriffs, and therefore cannot by letters patent be divided of GG 
from it: and although the ſaid grant had been made to Mit- 

ton when the office of Sheriff was void, yet it had been void, 

and when the Queen has appointed a Sheriff, he ſhall avoid it. 

And fo it was faid it was adjudged in Scrogges's caſe, in the _ 
beginning of the reign of Queen Elizabeth, where the caſe Vide this Cafe, 
was; that tempore vacations of the office of Chief Juſtice of 
the Common Pleas, Queen Mary granted (e) the office of the 1 and. 152, 15;, 
Exigenter of London to Scrogges, and it was held void, be- &. pl. 25, 20. 
cauſe it was incident to the office of Chief Juſtice of the Com- mY 2 res 
mon Pleas, which the Queen could not have, and the next C. 2 Inſt. 42 5. 

J. ſhall avoid it. And as to the firſt objection it was anſwer- 3 Bulſtr. 49. 


ed, that in all writs directed to Sheriffs concerning the Coun- 20 F. 4. 1 


ty-court, the King faith, in comtatu two; and in all returns 3 Black. Com. 


of exigents made by him he faith, ad comitatum meum ten- chap. 4. fol. 35. 
um Sc. And the ſtyle of the court proves it alſo: and by W 8 
the ſtatute of 33H 8 cap. 13. it is provided by the K. the 
Lords Spiritual and Temporal, “ and the Commons in Parl. 
* aſſembled, that the Sheriff of I countyof Denbigh ſhall keep 
I , e 


220 
- 
* a” 


Dyer 2 Eliz. 175. 
(e)2Ventr, 269. 
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(a) Antea 26. b. 

Co. Lit. 58. a. 

6 Co. 11. b. 

8 Co. 60. b. a 

9000.48. b. 49. a. 

| Godb. 49. 

| 1Ro!'les 543. Cr. 

MB El. 792. Cr. Jac. 

1 582. 4 Inſt. 266, 

| 268. E. 4. 23. a. 
21 E. 4. 66. b. 

I Mod. Rep. 171. 
12 H. . 16, 17. 
Br. Judges 18. 
Br. Curt Baron 
9. B. N. C. 116. 
(5) 1 Rolles 542. 
(e) Cro. Arg. 75. 
12 Co. 122. 130. 

Hard. 122. 
(4) F. N B. 18. b. 
Dyer 164. pl. 58. 


- 75 Cauly 184. 


050 6 H. 7. 2. b. 


2 4. 
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« his Shire-court at the Shire-hall in the ſaid county, &c.“ 
by which {as by many other parliaments) it appears, that the 
County or Shire-court is the court of the Sheriff, and al. 
though the ſuitors be there the Judges in ſome caſes, yet nn 


ſequitur that the court doth not belong to the Sheriff, for in 


a Court Baron (a) the ſuitors are Judges, and yet the court be- 
longs to the lord of the manor As to the ſecond objection 


that is anſwered before, becauſe the County court is incident 


to the office of Sheriff, as the (5) Sheriff's turn is. As to the 
3d objection it was anſwered, ud (c) judicandum eſt legibus, 
non excmplis. But for a general anſwer to all the ſaid objec- 
tions, and all others which may be made, it was faid, that 
great inconvenience would enſue to Sheriffs, who are preat 
and ancient officers and miniſters of Juſtice, if ſuch grant 
ſhould be of validity, for by ſuch, as well, the entering of all 
proceeding? in the ſame court, as the cuſtody of the entries. 
and rolls thereof do belong to the office of Sheriff, and that 
is well proved by the writ of (4) falſe judgme:.*, of an errone- 
ous judgment given in the County-court, the form of which 
writ is ſuch ; Jacobus, &c. Vie S. ſalutem, fi A. fecerit, &c. 
tunc in plens com” tus recordari facias loguelam, which is, in 
eoclem comitatu per breve noſirum de recto, inter A. petentem, &c, 
unde idem A. queritur falſum ſibi factum fuiſſe judicium in eodem 


com, & record” illud habeas corani Fuſfticiariis naſtris apud Wefim' 


Ec. ſub ſigillb tuo, & per quatuor legales milites ejuſdem con ex 


lis qui records illo interfuer &c. And this allo appears by the 


precept of a tolt which the Sheriff makes to remove a plea in any 
Court Baron before him into his county, the words of the pre- 


cept are, et Joguelam c. tollas, & ſummoneas, &c. prædict J. 


quod fit ad comitatum meum 8. icil. die Lune c. tenend. And 


in all writs to remove any plea out of the county into the Com- 


mon Plcas, the. King calls the County-court the (e) Sherift's 
Court; and if the Sheriffs do not certify by force of ſuch writs 


the record, then at laſt ſhall iſſue proceſs of contempt : and it 


the record be imbezzelled, the Sheriff ſhall anſwer for it, ard 
therefore it would be full of danger and damage to Sheriffs, it 


others ſhould be appointed to keep the entries and rolls of the 


County-court, and yet the Sheriff (/) ſhould anſwer for them 
as immediate officer to the court, and therefore the Sheriff ſhall 
appoint clerks under him in his County-court, for whom he 


| ſhall anſwer at his peril ; the ſame law of the { o) Sheriff's 


turn: and law and reaſon require, that the Sheriff who 
is a public officer and miniſter of juſtice, and who bas 
an office of ſuch eminency, confidence, peril, and charge, 
ought to have all rights appertaining to his office, and ought 
to be favoured in law before any private perſon for his ra 
JOY | | guar 


part IV. Mirrox's Caſe, 
gular benefit and avail. Mich. 39 & 40 Eliz. at Serjeant” $ inn 


in Fleet-ſtreet it was reſolved by Popham and Anderſon Chief 


Juſtices, and all the Juſtices of England, that the cultody of 
the (a) gaols of the counties, of right belongs and is annexed 
and incident by the law to the office of Sheriffs, and that well 
appears by the judgment in parliament ann . 2 cap. 10. 
by which it 1s ordained and enacted, that all gaols of counties 
ſhall be rejoined to Sheriffs, and the Sheriffs ſhall have the cul- 
tody of the ſame gaols, as always beſore this time they were wont 
to bare; and that they ſhall pitt in ſuch. keepers for whom they 

will anſwer. Upon which it was refolved by all. the Juſtices, 
that the grants of the cuſtodies of the gaols of counties (now 
ately, either by King H. 8. or after, granted to ſundry per- 
ſons) were utterly void : and foraſmuch as the cuſtody of them 
belongs to the office of Sheriff, who being immediate officer to 
the King's courts, ſhall anſwer for eſcapes, and ſhall be ſub- 
ject to amercements if he has not the body in court upon pro- 
ceſs directed to him, &c. it is reaſon that he ſhall put in ſuch 
keepers of the ſaid gaols for whom he will anſwer, according 
to the purview of the ſaid act of 14 E. 3. and therefore it would 


be againſt all reaſon, that he ſhould anſwer for eſcapes out of 


the ſaid gaols, and that he ſhould be ſubject to amerciaments 
for not having the bodies of priſoners, &c. and yet another 
ſhould have the keeping and cuſtody of the gaol : which reſo- 
lution agrees in reaſon with the ſaid reſolution in Mittun's 
caſe, and therefore I have added i it in this place. 


[See 1 Black, Com. ch, 9. fol. 339, &c. of Sheriffs] 


(a) Mich. 39 & 

40 Elz. Cate of 
Gavlers. 2 Roll. 

75. 3 Co. 44. 2. 
3 laſt. 92. 

1 And. 345,349, 
Nahm. 723 37403. 
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B O 2 U N's Caſe, 


In the King's Bench, 


E caſe between Futter plaintiff, and Bozoun and 
37. 2 Roll. 192 2 


others defendants, as it was found by ſpecial verdict, 
was ſuch ; a portion of tithes in Longham in the county of 
Norfolk, appertaining to the rectory of Greſenhall, which 
was a rectory preſentable, and all the other tithes in Longham 
were parcel of the rectory of Longham, which was appro- 
priated to the late monaſtery of Wendling within the fame 


county; of which rectory of Longham Queen Elizabeth was 


ſeiſed in her demeſne as of fee, in right of her crown; and 
by her letters patent, bearing date 26 Vanuarii, anno 12 Elia. 


ex gratia ſpeaali, certa ſcientia, & mero motu, granted to Ni- 


caſius Yerteſworth and Bartholomew Brockefby and to their 
heirs, rotam illam portionem decimarum & garbarum ſuarum in 
Longham in comꝰ Norf cum omnibus aliis decimis ſuis quibuſcun- 
que in Longham, in dicto com Norf. tunc vel nuper in occupation 
Johannis Corbet; and further granted by the ſaid letters patent, 


that they ſhould be of force and effect againſt the Queen, 


her heirs and ſueceſſors, non ob/ante mal? nominando, vel malt 


recitando pred? portionem decimar' & aliorum præmiſſor; et non 


ol lande aliquibus aliis defectis in non nominando, vel male reci- 


tando, vel non nominando alicujus tenentis five occupatoris. And 
it was further found by the jurors, that the ſaid John Corbet 
never had any tithes in Longham in his occupation ; and 
if all the tithes in Longham parcel of the faid rectory of 


Longham ſhould paſs by the ſaid letters patent, or not, was 
the queſtion : in this caſe 4 queſtions were moved; 1. Whe- 


the the laſt words, /c. in the occupation of J. C. ſhould 
refer to the firſt words, /c. tot ill' portion decimar & garbar 
5 pn : fur un 


part ;  Bozovun's Caſe. | 35 


uarum in Longham in ditto com” Norf. or only to the latter 
words, /c. cum omnibus alits dectmis c. 2. When the Queen 
granted totam illam portionem decimarum & garbarum in Long- 
| ham, if the tithes which were parcel of the rectory of Long- 
ham ſhould paſs? 3. If the faid firſt words, rotam illam por- 
tionem dectmarum, were ſo certain that the laſt words being 
falſe, ſhould not make the grant, but the ſuperfluous words 
void? 4. If the non obſlante ſhall ſupply the defect of the miſ- 
taking of the farmer? As to the firſt, it was reſolved by Sir 
Chriſtopher Wray, Chief Juſtice, Sir Thomas Gawdy, & to- 
tim curiam, that the laſt words refer to the whole ſentence : 
1. Becauſe the words are, totam illam portionem decimarum & 
garbarum ſuarum &c. ſo that this pronoun (iam) ſhews plain- 
ly that there ought to be words ſubſequent to explain and re- (] Cro. Car. 
duce into (a) certainty, what portion by the Queen's intent 515 ee 
ſhall be granted, ſc. that which was in occupation of John of 
Corbet, and therefore this pronoun (illam) is not ſatisſied till 
it is come to the full end of the ſentence. 2. This conjunc- 
tion, cum omnibus aliis decimis ſuis, &c. couples the latter words | 1 
to the former, and makes the words ſubſequent refer to the | 1 
whole fentence. 3. If the firſt words would convey all the 5 | il 
f the ſaid reCtory, then the addition of the occupation | 
of John Corbet to the ſubſequent words would be vain and (#) 2 Co. 24. a4. 
nugatory; et (S) maledie?a expoſitio eſi que corrumpit textum. As 7, 184 FR 3 5 1 
to the ſecond queſtion, it was reſolved, that this word (c) 104, 107, 18. bi 
( portis) properly ſignifies a part or portion in groſs divided, 5 Koll Rep 310. 
and not parcel of the rectory of Longham ; and in the caſe at oy ge Gs 
bar, the Queen had not any portion of tithes in grois, but all 32775 
vere parcel of the rectory: and although the Queen's grant 
is, ex gratia ſpeciali, certa ſcientia, & mera matu, yet that will 
not extend the Queen's grant againſt her intent and meaning | 14 
expreſſed in her grant, nor by any {trained conſtruction make 5 1 
any thing paſs againſt the apt and proper ſigniſication, or at 
leaſt the common and uſual intendment of the words of her 
grant, and as well the proper and apt ſignification, as the 
uſual intendment of a portion of tithes, is of tithes in grols, 
and not parcel of the rectory, and therefore no tithes e 
parcel of the rectory in the caſe at bar ſhall pals. And (4) Lit. Rep.64, 
as to the 3d point, when the Queen granted totam liam portio- 66. 2 Roll. 192, 
nem, Sc. adiunc vel nuper in occupatione Johannis Corbet, 5 8 SI _ _ TR 
and Corbet had no tithes there, it was reſolved, that no- 1 . 1 
thing (4) paſt thereby: for admitting that this word (portio) bo. Mo. 255. 
ſhall be taken for a part, then the effect of the grant is, totam eee 
iP partem decimar' noſtr” in o:cupatione J. Cor bet, and in truth 118. Gow. 443 
he had never any part, without queſtion nothing ſhall pals for 2 Co. 33. a. 


the incettainty, ik it Was in the caſe of a common perſon, ye 
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(a) Dv. 75, 76. 
Vau;nh. 334. 

2 Roll. Rep. 17. 
215. Hard. 110, 
132. 


(2) Hab. 229. 
2 R. ll Rep. 3 59. 
(e) Co. Lit. 
131. u. 10 H. 4. 
6. a. 27 H. 6. 1. b. 
39 H. 6. 39 2. 
1 Roll. 32 5. Br. 
Protection 8. 
Fitz. Eſivign 
| 18 5. 43. All, 21. 
per Thorp. 

8 Co. 50. a. 


d 2 Roll. 190. 

(e) Ero. Car. 
1908. Hob. 229. 
(F) 2 Roll, 181, 


Bozovx's Caſe. Part IV, 


a fortiori in the Queen's Caſe. As to the laſt point, theſe 
two differences were taken and reſolved by the court, ſc. when 
a Clauſe of non ob/tante ſhall make the Queen's grant good, 
when not. 1. When the Queen by the common law cannot 
in any manner make a grant, there a (a) non obſtante of the com- 
mon law will nor, againſt the reaſon of the common law, 
make the grant good; but when the Queen may lawfully by 
the common law make the grant, but the common law re- 
quires that ſhe ſhould be fo inſtructed, that the be not deceiy- 
ed, there a (6) non obſtante ſupplying it, ſtands with the 
reafon of the common law, and ſhall make the grant 
good. And therefore if the King grants (c) a protec- 
tion in a quare impedit, or aſſiſe, with non ob/tante of any 
law to the contrary, this grant is void; for, by the common 
law, protection doth not lie in either of thoſe caſes, for the 
loſs which may happen to the plaintiff by ſuch great delay, 
and therefore the nn ante cannot avail, when by the com- 
mon law the King cannot grant it for the reafon aforeſaid, as 
it is ruled in 39 H. 6, 3g. a. But when the King makes a leaſe 
for life, or for years, he has the reverſion in him which he 
may lawfully grant; but the Jaw requires that the King in this 
caſe be not deceived in his eſtate, /c. to grant the poſſeſſion of 
the land, where he has but the reverſion: and therefore when 
he (4) grants the land, notwithſtanding (e) that it be in leaſe 
for life, or vears, of record or otherwiſe, or if he grants 
the land, (J) and further grants the reverſion of it dependent 
or expectant upon any eſtate for life or for years, in both theſe 
caſes the grant 1s good ; firſt, becauſe it ſtands with the reaſon 
of the common Jaw, /c. that the King be not deceived in his 
grant. 2. In ſome caſe it may be doubtful whether the leaſe 
in poſſeſſion be good or not; and if the King recites it, and 
grants the reverſion, and afterwards it ſhould be determined 
by judgment in law that the leaſe was void, the grant will be 
void allo, which often trenches to the diſinheriſion of the pa- 


tentce, which hazard is avoided by this reſolution, 3. Ad- 


mitting that all the leaſes be good, if they all ought to be re- 


cited, or otherwiſe the letters patents ſhould be void: 1. It 
would be great danger to the patentee, if he omits or miſre- 


cites any of them. 2. Greater danger if any leaſe be not en- 
rolled: 3. Great charge in ſearch for them, and greater 
charge 1n recital of them, which in ſome caſes draws the let- 


ters patent to ſuch infinite length, that they deſerve to be called 


elephantini libri; and all this danger, charge, and prolixity is 
helped by this reſolution. 2. When the words of the grant are 
not ſufticient ex vi termini to pals the thing granted, but the 
grant is utterly void, there a non ob/tante cannot make the 
grant good: as in the caſe at har, the King gants totam illam 

8 _ portzone's 


part Vx Bozoux's Cafe 
rtonem decimarum in Longham, nuper in tenura J. C. here the | 
addition of J. C. as has been ſaid, is of the ſubſtance of the F 
grant, and becauſe J. C. never had any portion there, the ! 
grant is void ex vi termini, and therefore a non obſtante cannot , 
make it good: but in caſe of a grant of land which is in leaſe | | 
for life, or for years, there, by the grant of the land, the + 
words are ſufficient ex vi termini to make the reverſion paſs ; but 1 
the law requires that the Queen be not deceived in the thing 4 
which ſhe grants, and that is ſupplied by the non obſlante: and WI 
ſo the caſe of the reverſion which was ſtrongly urged of the 14 
plaintiff's part, is upon evident reaſon anſwered and reſolved. I 
win. Daniel and Robert Snagge were of counſel with the . Wl. 
plaintiff, and Godfrey and Goke with the defendant. And | 1 iy 
the ſaid letters patent were not made good by the ſtatute of 18 I. 
Eliz. cap. 2. for they were patents of (a) concealments, and (2 Co. 76. b. i 
therefore by expreſs proviſo excepted out of the ſaid act. 10 Co. 109. 9 
1 
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* 


13 Co. 66. 


2 Brownl. 47. 


T VRRIN GH A M's Caſe, 
Mich. 26 & 27 Eliz, 
In the King's Bench. 


TN treſpaſs between Pheſant plaintiff, and Salmon defen- - 
dant, the cafe was ſuch ; Tho. Tyrringham was ſeiſed of 


an houſe, 44 acres of land, 7 acres of meadow, and 2 acres 


of paſture, in Titchmerſh in the county of Northampton ; to 
which houſe, land, meadow and paſture, he and all thoſe | 
whoſe eſtate he had, had uſed to have common of paſture for 


_ oxen, cows, and heifers levant and couchant upon the houle, 


land, meadow, and paſture, as well in 30 acres of land in the 
fame town, (whereof one John Pickering was then ſeiſed in 
fee) as in 40 acres of land and paſture in Titchmerſh aforeſaid 
(whereof one Boniface Pickering was then ſeiſed in fee) as to 
the ſaid houſe, land, meadow, and paſture appertaining. 
And afterwards the ſaid Boniface Pickering being ſeiſed as 


: 2 of the ſaid 40 acres, purchaſed to him and bis 


eirs the ſaid houſe, 44 acres of land, 7 acres of meadow, 


and two acres of paſture, to which, &c. and being ſo ſeiſed 


as well of the ſaid 40 acres in which, as of the ſaid tenements 


to which, &c. demifed the houſe, land, meadow, and paſture 
to which, &c. to Pheſant, who put in two cows into the ſaid 0 
acres to uſe the ſaid common, and the ſaid Salmon who was - 
farmer of the ſaid John Pickering, with a little dog, /eviter & 
- moliter drove out the ſaid cows, and the ſaid Pheſant brought his 
action of treſpaſs for chaſing his cattle. In this cafe divers 


points were reſolved by Wray C. J. Sir Thomas Gawdy, & 


(a) Co. Lit. 
121. b. 122. A 
I Roll, 230, 
Plowd. 85. b. 
170. a. Godb. 
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rate, nor a thing incorporate to a thing incorporate, as it 18 


totam curiam. Firſt, that preſcription doth not make a thing ap- 


pendant, unleſs the thing which ſhall be appendant agrees in 
quality and nature to the thing to which it ſhail be appendant 


as a thing corporate cannot be appendant to a thing (a) corpo- 


hel 


part IV. TyRRIN CHAN 's Caſe. 


held in Hill and Granges's caſe, Plow. Com. 168. a. b. But 
a thing incorporate, as an advowſon, may be to a thing cor- 
porate as to a manor z or a thing corporate as land, to a 
thing incorporate as an (a) office, as it is there alſo held: but 
every thing incorporate cannot be appendant to a thing cor- 
porate z as common of (5) turbary cannot be appendant to 
jand, but to an houſe, as it is held in 5 Aſſ. g. for the thing 
which is appendant ought to agree with the nature and quality 
of the thing to which it is appendant, and turfs are to be ſpent 
in an houſe : ſo 10 E. 3. 5. (c) a leet cannot be appendant to 
2 church or chapel, for they are of ſeveral natures. The be- 
ginning of common appendant by the ancient law was in 
ſuch manner; when a lord (4) enfeoffed another of arable 
land, to ho'd of him in ſocage, i. e. (e) per ſervicium ſocæ, as 
erery ſuch tenure at the beginning (as Littleton ſaith) was, 
that the feoffee ad manutenendum ſervicium ſocæ, ſhould have 
common in the lord's waſtes for his neceſſary cattle which 
plowed and manured his land, and that for two reaſons, I. 
Becauſe it was, as it was then held, tacitè implied in the feofF- 
ment, for the feoffee could not plough and manure his land 
without cattle, and they could not be kept without paſture, 
& per conſequens the feoffee ſhould have (as a thing neceſſary 
and incident) common in the lord's waſtes and land, and 
that appears by the ancient books in temp. E. 1 * Common 24. 
& 17 E. 2. Common 23. & 20 E. 3. Admeaſurement 8. & 
18 E. 3. and by the rehearſal of the ſtatute of Merton, (/ 
cap. 4. The 2d reaſon was for the maintenance and advance- 
ment of (g) tillage, which is much reſpected and favoured 
in law; fo that ſuch common appendant is of common right, 
and commences by operation of law, and in favour of til- 
lage, and therefore it is not neceſſary to (+) preferibe therein, 
as it is held in (i) 4 H 6. & 22 (4 H. 6. as it would be if 
it was againſt common right; but it is only appendant to 
ancient land arable hide and gain, and only tor cattle, /c. 
horſes and oxen to plow his land, and cows and {heep to ma- 
nure his land, and all for the bettering and advancement of 
tillage, and with this refolution agree (/) 37 H. 6. 34. a. b. 
per tot cur” & 26 (m) H. 8. 4. a. as to this latter point, and 
therefore it is againſt the nature of common appendant, to be 
appendant to meadow or paſture; and becauſe in the caſe 
at bar the preſcription was to have common appendant from 
time whereof, &c. to an houſe, meadow, and paſture, as 


well as to arable land, by which it appears to the court that 


there had been an houſe, meadow, and paſture, from time 


whereof, &c. it was therefore reſolved, that this common 


was appurtenant and not appendant. But if a man has had 
common for cattle which ſerve for his plough appendant to 
his land, and pechaps of Jate time an houſe is built upon 
5 | | 5 | | part 


(a) Plas: 162, 


ch. 3. fol. 33- 


37 


a, 169. 2. Dav. 
34. a. Co. Lit. 
121. b. Dyer 71. 
pl. 43. 1 f. 7. 
29. a 1 Rol. 2 30. 
(% Co. Lit. 
121. b. Br. 

Com mon 36. 
(e Co. Eit. 
121, b. 1 Roll. 
430. | 
(4) 2 Inſt, 8 5. 
86. | 

(e Lit. ſect. 

1 19. Co. Lit. 

9. b. . 
2 Black. Com. 


00 


7 


* 2 Inſt. 86. 


oſtea 38. a. 


2 Brownl. 
298. 2 Inſt. 85. 
2 Co. 25. b. 

(g) 2 Iaſt. 86. 


2 Brownlow 


297, 298. 
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) Co. Lit. 
122. a. Cro. Car. 
542 4H. 6. 12. 
a. Br. Common 
11, 34. Br. Pre- 
ſcription 23. 30. 
Dyer 299. pl. 32. 
22 H. 6. 10. a. 
(i) 4 H. 6. 13.2. 
(2) 22 H. 6. 
$0 

(/) Br. Commo 


13. OY. 
(m) Br. Com- 
mon 


(a] Co. Lit. 4. a. 


Trin S HAU Caſe, "i IV. 


patt, and ſome part is employed to paſture, and ſome for 
meadow, and that for maintenance of tillage which was the 
original cauſe of the common, in this cafe the common te. 


mains appendant, and ſhall be intended, in reſpeCt. of the con- 


tinual uſage of the common for cattle levant and couchant 
upon ſuch land, at the beginning all was arable, but in plead- 
ing he ought to preſcribe to have it appendant to land, and 
although (a) terra dicitur a ter endo, quia vomere teritur, yet 
terra includes all, and although now it is paſture or meadow, 


yet it is arable, id t, may be ploughed, although it is not 
now in tillage and ploughed : but if he preſcribes to have it 


appendant to an hquſe, or meadow, or paſture, then it ap. 


pears, of his own ſhewing, (as hath been ſaid) that it had 


been at all times an houſe, meadow, and paſture, and then he 
cannot have common as appendant to it, but ſuch is common 
appurtenant. A man may preſcribe to have common apden- 
dant to his manor, for all the demeſnes ſhall be intended ara: 
ble, or at leaſt ſhall be in conſtruction of law reddends ſingula 


ingulis appendant to ſuch demeſnes as are ancient arable land, 


and not to any land newly ploughed and improved to be arable 


(4) 9 Co. 124. 
a. Plowd. 168. 
b. Co. Lit. 69. 

a. 2 Brown]. 
297. 


* 


(c) 8 Co. 79. a. 
Hob. 25. 1 Rol. 
234. Co. Lit. 
122 a. 2 Brownl. 
297, 298. 


> Go: Lat;-223; © 


F. N. B. 180. L. 


out of his waſtes and moors parce! of the manor, and there- 


with agrees 5 Aſſ. 2. Alſo when a man claims common ap- 
pendant to his manor, no incongruity, as in the caſe at bar ap- 
pears of his own ſhewing. So common may be claimed to be 
appendant to a carve ot land, and yet (%) a carve of land may 
contain paſture, meadow, and wood, as it is held in 6 E. 3. 
42. but no incongruity appears there, and it ſhall be applied 
to that which agrees with the nature and quality of a com- 
mon appendant. 2. It was reſolved 8 common appendant 
may be apportioned for two reaſons: 1. Becauſe it is of 


common right, and thereſore if the commoner purchaſes par- 
cel of the land in which, &c. yet the common ſhail be ap— 
portioned; as if the lord purchaſes parcel of the tenancy, the 


rent ſhall be apportioned: ſo if A. has common appendant 


to 20 acres of land, and enfcoffs B. of part of the ſaid 20 actes 


to which, &c. this common ſhall be (c) apportioned, and B. 


ſhall have common pro rata. And where it was objected, 1. 
that the preſcription fails in both the caſes; for in the firft 


caſe he never had common in part of the land only, but 


entirely in all; and it would be now a prejudice to the terie- 


tenant if he ſhould have common in the 30 acres only for 


all the cattel levant and couchant upon all the tenements to 


which, &c. And in the latter caſe, no common was ever ap- 


pendant to part oſ the land, but entirely to the whole: alſo, 2. 


In aſſiſe of common all the terre-tenants ought to be named, 


and that cannot be when the commoner himſelf has purchaſed 


part of the land. As to theſe objeQions, it was anſwered and 
reſolved, that as tothe 1ſt, the n ought to be ſpecial. ſe. 
| to 


part. IV. FrarnGHam's Caſe. 


o preſcribe to have common in the whole till ſuch a day, 
and then to ſhew the purchaſe of part, and from that time that 
he has put in his cattle into the reſidue pro rata portione; as 
in the caſes, when a corporation has liberties by preſcription, 
and within time of memory the corporation is altered, there 
ought to be a ſpecial preſcription; as to the ſecond caſe, /c. 
when part of the land to which, &c. is aliened, there, every of 
them may preſcribe to have common for cattle levant and 
couchant upon his land, and in none of theſe caſes any prej u- 
dice accrues to the tenant of the land in which the common is 
to be had, for he ſhall not be charged with more upon the 
matter than he was beſore the ſeverance ; and God forbid 


the law ſhould not be ſo, when part of the land to which, &c. 


is aliened 3 for otherwiſe many commons in England (which 
God forbid) would be annihilated and loſt: and it was agreed, 
that ſuch common which is admeaſurable, ſhall remain after 
the ſeverance of part of the land to which, &c, But in the 
caſe at bar, foraſmuch as the court reſolved, that the com- 
mon was appurtenant and not appendant, and fo againſt com- 
mon right, it was adjudged, that by the ſaid purchaſe (a) all 
the common was extinct; for in ſuch caſe, common appurte- 
nant cannot be extinct in part, and be in eſe for part by the 
act of the parties. And as to the Jaſt objeCtion, it was an- 
ſwered and reſolved, that if upon the matter the common ap- 
pendant ſhould be apportioned, then the terre- tenant ſhould 
be only named out of the land charged with the reſidue of the 
common, as in cafe where a rent-charge 1s apportioned in 
caſe of deſcent, the tenant of the land ſhall be only named 
out of which the reſidue of the rent which remains iſſues. 
And it was faid, in this caſe this word (5) (pertinens) is Latin 
as well for appurtenant as for appendant, and therefore ſub- 
jena materia, and the circumſtance of the caſe ought to 
direct the court to judge the common to be appendant, 
or appurtenant. 3. It was reſolved, that (c) unity of 
poſſeſſion of the whole land to which, &c. and of the whole 
land, in which, &c. makes extinguiſhment of common ap- 
pendant againſt the opinions 11 E. 3. Common (4% 11. 
14 Aff. 21. 15 Aſſ. 2. 20 E. 3. (e) Admeaſurement 8. The 
reaſon of which opinions was, becauſe the land to which 
the common was claimed was ancient land hide and gain, 
and for maintenance and advancement of tillage, but inaſ- 
much as it was againſt a rule in law, ſc. when a man has as 


28 Lit. 122. 
a. Hob. 25, 23% 
8 Co. 3 — 
a. Winch. 45. 
Hut. 58. Cro. 
El. 594, Cro. 
Car. 482. 

1 Jones 3972. 
2 Brownl. 998. 


(5) Co, Lit. 
221. b. 2 Inſt. 
86. As ; 


(c) Cro, El, 570. 
Moor 462. 
Poph. 166, 
Owen 122. 2 


Brownl. 47,297. 


2. Sid. 111. 

(d) Antea 27. a. 
2 Init. 86. 
(e) 2 Inſt. 86. 8 


high and perdurable eſtate as well in the land as in the rent, 
common, and other profit iſſuing out of the ſame land, there 


the rent, common, and profit is extinct, and therewith a- 
grees 24 E. 3. 25. 4. In this caſe Wray C. J ſaid, that com- 


mon for cauſe of vicinage is not common appendant, but 


maſmuch as it ought to be by preſcription, from time 
whereof, &c. as common appendant ought, it is in this reſp ect 
relembled to com. appendant; but com. appurtenant and in 

| | groſs, 


7 Z. 4 26. 4. : 
&c. perLittleton. 
4 E. 4. 1. b. 
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TyrRrinNcHaM's Caſe. Part IV, 
a) Co. Lit. groſs, may commence either at this (a) day by grant. or be 
R by Ne ess. And Wray Chief jullice Werbe 6, rp 
in cafe of common for cauſe of vicinage, the one may encloſe 
(5) Dy. 326. pl. (6) againſt the other, for he who has ſuch common cannot put 
4 C0. 5. a. b. his cattle into the land of the other, but he ought to put them 
ne gong *in the land where he has common, and if they eſtray into 
13 H. 7. 13. b. the other land, they are excuſed of treſpaſs, by reaſon of the 
14-2. 8 E. 4. ancient uſage which the law allows to avoid ſuits which would 
og ariſe, if actions ſhould be brought for every ſuch treſpaſs, 
| when no ſeparation or encloſure is between the commons, and 
therefore he ſaid, that one may encloſe againſt the other, for 
Cc) 13 Co. 38. (e) ceſſante cauſa ceſſat effectus. F. It was reſolved without any 
1 A . difficulty, that when the plaintiff's cattle came into the de- 
3. a. o 181. fendant's land, and did him treſpaſs, the defendant (d) with 
15 E. 4. 3. b. a little dog might chaſe them out, and ſhould not be com- 
e Popb. 163. pelled to diſtrain them damage feaſant. Nota reader, according 
2 Roll. 566. ; 25 2 WOES EE | . 
Smith's cafe, to the ſaid opinion of Wray C. J. it was now lately adjudged 
7 in the King's Bench, between Smith pl. and How and Red- 
man defts. where the caſe was; that two lords of two ſeveral 
manors had two waſtes adjoining (parcels of their manors 
Joining) without incloſure or ſeparation, and yet the bounds 
of each manor was well known by certain bounds and marks, 
in which waſtes the tenants of the one manor, and of the 
other, had reciprocally common for cauſe of vicinage ; in that 
(0 Co. Lit. caſe one may encloſe (e) againſt the other, and thereby utterly 
122. a. toll the common for cauſe of vicinage: againſt which, two 
objections were made. 1. Becauſe it had been uſed by pre- 
ſcription from time whereof, &c. the beginning of which can- 
not be known, it would be hard now to break that which has 
had ſuch continuance; for as it is ſaid, obtemperandum eff con- 
ſuetudini rationabili tanquam legi. 2. Perhaps the waſte of one 
was greater or of preater value than the other, and probably 
(f) 13 H. 7.13. thoſe who had the leſs at the beginning gave /) recompence 
be to have his common in the greater, and therefore it would be 
now unreaſonable to undo or defeat it. As to theſe it was 
_ anſwered and reſolved, that the preſciption imports the reci- 
procal cauſe in itſelf, ſc. for cauſe of vicinage, and no other 
cauſe can be imagined ; and foraſmuch as it is potius an ex- 
cuſe of treſpaſs, when the cattle of the tenants of the one ma- 
nor ſtray into the waſte of the other manor, than any certain 
inheritance ; for it was reſolved clearly, that the tenants of 
the one manor could not put their beaſts into the waſtes of the 
other manor, but they ſhould come there only by eſcape, and 
that the incloſure is only to prevent the eſcape of the cattle 
(which is a lawful act ;) for theſe reaſons it was adjudged, 
| that the one might incloſe againſt the other.. : 
ce Co. Lit, Nota reader, it is true that (g) agriculture and tillage is 


part V. TrxNN HANS Caſe. 39 


reatly reſpected and favoured as well by the common law, as 
; the common aſſent of the King, Lords Spiritual and Tem- 
ral and all the Commons in many parliaments. 1. The 
common law prefers arable (a) land before all other, and there- () F. N. B. 2. 
fore for its dignity it ought to be named in a præcipe before 1 1 a. 
meadow, paſture, wood, or any other ſoil ; and it appears by " Co. 55. 


| the ſtatute of 4. H. 7. cap. 19. that fix (3) inconveniencies (#) Co. Lit. 55 


are introduced by ſubverſion or converſion of arable land into 

ature, tending to two deplorable conſequences. The firſt 
convenience is the increaſe of (c) idleneſs, the root and (e) Co. Lit. 5. 
cauſe of all miſchiefs. 2. Depopulation and decreaſe of po- 

pulous towns, and maintenance only of two or three herdſmen, 

who keep beaſts, in lieu of great numbers of ſtrong and able 

men. 3. Churches for want of inhabitants run to ruin and 

are deſtroyed. 4. The ſervice of God neglected. 5. Injury 

and wrong done to patrons and curates. 6. The defence of 

the land for want of men ſtrong and enured to labour againſt 


foreign enemies, weakened and impaired, The (d) two con- (d) co. Lit. 885 


ſequences are: 1, Theſe inconveniencies tend to the great b. 
diſpleaſure of God. 2. To the ſubverſion of the policy and 
good government of the land, and all this by decay of agri- 
culture, which is there ſaid to be one of the greateſt commo- 

dities of this realm, which one act of parliament as to this 

purpoſe may, as a figure in arithmetick, in the 3d place ſtand 

for an hundred : but I have obſerved that the moſt excellent Nets Bee. 
policy, and aſſured means to increaſe and advance agriculture, 

is to provide that corn ſhall be of a reaſonable and competent 

value; for make what ſtatutes you pleaſe, if the plowman has 

not a competent profit for his exceſſive labour and great charge, 

he will not employ his labour and charge without a reaſonable 

gain to ** himſelf and his poor — | 
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Appellum quid, I 
vid. Co, Lit, 
287, b. 
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B. R. Brook 's 
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5 Co. 121. a. 
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1 Salk. 686. 
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124. a. Stanf. 
Cor, 24. a. 82. a. 
Hales pl. Cor. 
187, 207. Fitz. 
Indictm. 18. Br, 
Indictment 7. 
. 
$0 N. . 
Br. Rape 4. 
Br. Appeal 48. 
Fitz. Cor. 1. 
Cr. Jac, 20. 
Poph. 42. 
(e) Co. Lit. 50.b. 
. 
1 Rel. 814. b. 
9 E. 4. 21. b. 
Perk. ſect. 253. 
19 H. 6. 27. à. 
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ArpzALs and InpictMinTs, &c. 


R ne Vaux brougbt appeal of burglary againſt 
f Thomas Brooke, and counted that the defendant 4- 
mum manſionalem pred” Richardi aux felonice & burgaliter fri 
git, &c. The defendant pleaded not guilty, and by a jury of 
the county of Bucks, which appeared this term at the bar, he 
was convicted of the felony and burglary aforeſaid; and 
the defendant's counſel moved in arreſt of judgment, that 


the count was inſufficient, becauſe the ſaid word 6urpaliter 


was of no fignification, but the count ought to be burgla- 


riter, or burgulariter, and the offence is called burglary, or 


burgulary, and not burgalry, for there wants an J hetween g 
and a, and in the latter ſyllable / is inſerted in lieu of 7, and 
burglariter (a) eſi vox artis, as felonict + murdravit, (b) rapuit, 
(c) excambium, (d) warrantizare, (e) frankalmoign, (f frank- 
marriage, and ſeveral others which cannot be expreſſed by any 
periphraſis or circumlocution ; and this word (burglary) is 
derived from theſe two words Burgh and laron, and there- 
fore burglary or burgulary is ſufficient, but not burgalry, for 
that wants ſenſe ; and many precedents warrant burgulariter to 
be good, but none was found to warrant burgaliter : and up- 
on this exception curia adviſare vult till next term; and 
in the mean time the plaintiff died, and that was ſhewn to 


the court by the defendant's counſel as amicus curiæ, and 
made manifeſt by ſufficient teſtimony 3 and thereupon tbe 


court moved, that foraſmuch as for this felony and burglary 
he was once convicted at the ſuit of the party, he could 
never be charged with the ſame offence at the ſuit of the K. 
that he might be thereof diſcharged, and upon that the cour: 
took advice: and it was reſolved, that if the 3 

F „ een 


(4) Lit. ſect. 733. Co. Lit. 9 a. 383. b. 384. 2. 10 Co, 24. a. (e) Co. Lit 94. 4. 
(10 Co. 24, a. Co. Lit. 21, b. 8 Præl. Ci. Car. 3. a. (J) 3 Iuſt. 63. 


put IV. Caſes of Appeals and Indietments. 40 


deen ſufficient, then being convicted at the ſuit of the party, Plees of another 
he ſhould not be again impeached at the ſuit of the king; but 5 1 
it was reſolved, that the count was inſuſſicient, and thereupon &c. ib. ; 18 
he was diſcharged : and in this caſe upon the evidence, Wray Quære. r 
Chief Juſtice ſaid, that if a man has a manſion-houſe, and he 
and his whole family upon ſome accident are part of the 
night (a) out of the houſe, and in the mean time one comes (a) Mo, 660, 
and breaks the houſe to commit felony, that this is burglary, 667. Hales pt. 
for though neither the owner nor any of his family be in the . _ | 
houſe yet it is domus manſionalis; and the words of the appeal or 8 
indictment of burglary are, domum manſionalem pred” R. V. 
fregit, Sc. And according to this opinion it was reſolved, 
Hil. 38 Regine Eliz. by Popham Chief Juſtice, and all the 1 
juſtices; that where a man has (b) two houſes, and dwells (3) Hales pl. 
ſometimes 1a the one and ſometimes in the other, and has a Cor. 82. Mo. 
family or ſervants in both, and in the night when his ſervants 668. Poph. 52» 
are out of the houſe, the houſe is broke by thieves. that this is 
burglary for the ſaid reaſon which Wray Chief Juſtice gave. 


VWETHEREL (e) brought an appeal againſt Darly of mur= 2. 
der, the def. pleaded not guilty, and was found guilty of Paſch. 25 Eliz, 
(d) homicide, and had his clergy; and afterwards was in- oe: i . 
dicted of murder, and thereupon arraigned at the ſuit of the 2 Hal. 4 
Queen, and he pleaded the former (e) conviction in the ap- 267. Co. Lit. 
peal at the ſuit of the party; and it was adjudged a good bar, 257, Cr: El. 
and thereupon he was diſcharged, for it was a good bar by the «par 463. 
common law, and reſtrained by no ſtatute, and the reaſon is, (e) 3 loſt. 214. 
becauſe a man's life ſhall not be (/) twice put in jeopardy for (/) potea 43. 
one and the ſame offence. 4. 45, as 47. a. 


AT the aſſizes held at Suffex 25 Febr' anno 28 Eliz. be- 3 
> fore the Juſtices of aſſize H. Yong, W. Garland, and Suſex. . 
others, were indicted, de eo quod ipſi ſexto Auguſii, anno 27 Eliz. ES. 
vi et armis, videlicet, gladits, &c. apud Lewes predif? ex mali- Carth. 332. 
tits ſuis precogitatis in quendam ThomamButcher, nuper deLewes, Skinner 443+. 
Sc. yeoman, adtunc & ibidem in pace Dei & dictæ Dom' Reginæ 18 
exiſf inſultum & affraiam fecerunt, & pred? W. Garland cum 
uno gladio de ferro & chaiibi ad valentiam quinque folidorum, 
quem idem Willibelmus in manu ſua dextra adtunc & ibidem ha- 
butt & tenuit, violenter & felonice, & ex malitia ſua precogitata 
prefatum Thomas Butcher adtunc & ibidem percuſſit, dans 
eidem Thome Butcher adtunc & ibidem, unam plagam mor- 
A e __ talem 
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talem ſuper faciem ipſius T. Butcher, & cum præd gladio ambu- 


tem menti ſui voc the chin. Et præd Henricus Yong cum 


() 1 Bulſtr. $0, 


tavit naſum ſuum a facie ſua, partem labiorum ſuorum, ac Par- 
gs 
dam alto gladio, &c. (ut ſupra) præf T. Butcher adtunc & 2 
percuffit (a) & perforavit, dans eidem T. Butcher adtunc E ibid 
unam aliam plagam mortalem circiter pectus uſque ad oſſa humey 
irfius T. Butcher, latitudinis unius pollicis & dimid” & profundi. 
tatis ſeptem pollicium, de quibus quidem plagis & vulneribus fe 
per prefar IV. G. & H. J. in forma prædicb prins dat", difins 


7. Butcher eodem ſexto die Augufti, anno 27 ſuprad” apud Lewes | 


præd in cem pred” inſlanter obiit, & præd Thomas Brewer pra? 


 fexto die Auguſit, anno 27 ſupradicto, apud Lewes pred in com 


%S Poſtea 41. a. 
1 Bulftr. $0, 
2 Bulſtr. 328. 
1 Rol. Rep. 2 37. 
2 Inſt, 318. 


(ehe Co 66. a. 
enk. Cent 291. 
Cr. Jac. 280. 
3 Inſt.: $2. 
Hates pl. Cor. 
45. 9 Co. 67. b. 
Rep. Q A. 242, 
243, &. 


pred” ex malitia ſua præcogitata fuit felonice præſens, abettan;, 


procurans, confortans, & auxilians prafatos H. Y. & V. G. al 
feloniam & murdrum præd in forma pred? faciend' exequend & 
perpetrand” contra pacem dictæ Dem* Reg inæ coronam & digni- 
tatem ſuam; & fic juratores pred” dicunt ſuper ſacramentum ſum 
quod pred? H. T. V. G. & Thomas Brewer prafat” Thiman 
Butcher prad' ſexto die Auguſti, anno 27 ſupradicto, apud Lewes 
pred in com pred” felonice & ex malitits ſuis precogitat' mode & 
forma pred inter fecer & murderaverunt contra pacem, &c, And 
it was moved that this indictment was inſufficient, becauſe 
unam plagam mortal (b) circiter pettns, was altogether incertain, 
for it might be in the neck, or in the arm, or in the belly, and 
indictments ought to expreſs in certain as well as in what part 


the mortal wound 1s, as the depth and breadth of it, that 


it may appear to the court to be mortal, and becauſe it is ſaid, 
that he died de vulneribus & plagis præd' and one of them is 


incertainly alledged, it makes the indictment inſufficient as 


to all; quod fuit conceſſum per totam curiam : and it was faid 
that the indictment ought to have been, that if the party 
did not die of the firſt wound, that he died of the other 
wound, and that is the common courſe ; ad quod non fait 
reſponſum - and in this caſe it was held per totam curiam 
that if upon an affray the conftable and (c) others, in his 
aſſiſtance, come te ſuppreſs the affray, and preſerve the peace, 


and in executing their office the conſtable or any of his aflil- 
tants is killed, it is murder in law, although the murderer 


knew not the party that was killed, and although the affray was 
ſudden, becaufe the conſtable and his aſſiſtants came by au- 


| © thority of law to keep the peace and prevent the danger 


which might enſue by the breach of it; and therefore the law 


will adjudge it murder, and that the murderer. had ma- 
lice prepenſe, becauſe he ſet himſelf againſt the juſtice of 
the realm: fo if the Sheciil or any of his Bailiffs or other 


officers 


* 


f 
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officers is killed in executing the proceſs of the law, or in do- 
ing their duty, it is murder; the fame law of a (a) watch- 
man, who is killed in the execution of his office. 


9 was indicted and outlawed of murder, and 
the indiftment was, that he ſtruck the deceaſed in (6) 
ſiniftra parte ventris circa umbilicum, and it was reſolved per to- 
tam curiam, that the indictment was certain enough, for in 
ſmiftra parte ventris, was of itſelf certain and ſufficient, and 
theſe words circa umbilicum, which were uncertain, were abun- 
dant and ſuperfluous : but Yong's caſe before, was affirmed 
to be good law, for there was no certainty before the (c) cir- 
titer: but the outlawry was reverſed for other errors, and 
Walker was put to plead to the indictment. 5 7 


7 NYLISITIO indentata capt! apud Baſing ſtoke in com pred” 
21 die Decembr', &c. coram Johan” Scullard, gen' uno corona- 
tir” die? Dom” Regine, in com pred” ſuper viſum corporis Ed- 
wardi Savage, gen tunc & thidem mortui jacen', per ſacramen- 


tum Jacobi Serle, Sc. Ad inguirend' qualiter & quomodo prad' 


Edi Savage ad mortem ſuam devenit, qui dic ſuper ſacram' ſuum 
quod Jacobus Heyden, de S. in cem' præd' yeoman, T. M. . 
M, and ſeveral others, quarto die Augu/ti, anno 27, apud B. 
pred in com pred* circa (d horam decimam ante meridiem ejuf- 
dem diei, ex malitits ſuts præcogitatis felomce ut felones dictæ Do- 
ming Reginæ in die? Edw' Savage adtunc & ibidem inſultum & 
affratam fecerunt, & quod praxi” Jacobus Heyden cum quodam gla- 
dio, Anglice, a ſword, valor” quinque ſolidor' quem idem Facobus 


41 
Foſter. 132, 135, 
270, 308, 3 12, 
318, 321. 

(2) 9 Co. 66. a. 


68. b. 3 Inſt. 52, 


Cr. Jac. 280. 
Hales pl.Cor.45, 


4 8 
Tr. 41. El. in 
B. R. Walker's 


ciſe. 


(>) Cro. Jac, 95. 


5 Co. 121. b. 


(c) Antea' 40. b, 
I Bulſtr, 86. 
2 Bulſtr. 328. 
1 Rol. Rep. 237. 
2 Inſt. 318. 
„ 
Southampton. 
Tr. 18. El. in 
B. R. Heydon's 
caſe. Coroner's 
Inqueſt. 


(4) 1 Bulftr, 83. 


in manu ſua dextra tenebat, adtunc & ibidem prefat' Edwardum 


Savage felonicè percuſſit, & dedit eidem Edwards adtunc & ihigem 


unam plagam mortalem ſuper ſiniſtrum genu ipſius Edwardi tota- 


liter ab ſcindens quoddam os præd genu ipſius Edwardt, Anglice vo- 
cat', the pan of the knee, de qua quidem plaga mortali idem Edu? 
Savage languebat a præd' quarto die Auguſti, anno 27, uſque ad de- 
cimum nonum diem menſis Decembris anno 28, quo quidem decimo 
nono die Decembr* idem Edi Savage ex mortali plaga pred” apud 


B. præd in com pred” obiit, et fic juratores præd dic ſuper ſa- 


cram ſuum quod prædictus Jacobus Heyden modo & forma præ- 
dictis prædictum Edwardum Savage felonice & ex malitia ſua 
precogitata interfecit & murdravit, contra pacem dictæ Daminæ 
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(Yb. 64,66, 
Plowd, 75. A. 
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Reginæ coronam & dignitatem ſuam : et ulterius pred” jurato- 
res ſuper ſacramentum ſuum pred” dicunt quod præd' T. M. IF. 
M. c. tempore feloniæ & murdred pred? in forma præd fat? 


feilicet dicto quarto die Auguſti apud B. pred” in com' præd anno 


27 ſupradicto, circa horam decimam ante meridiem gjuſdem diti 
felonice fuer præſentes eum gladiis, Cc. tune & ibidem auri- 
trantes, aſſiſtentes. abettantes, comfortantes & manutenentes 


pred” Facobum Heyden ad feloniam & murdrum præd' faciend 


O perpetrand' contra pacem dictæ Duminæ Reginæ coronam & 


dignitatem ſuam. And many exceptions were taken againſt 
this indictment: 1. Becauſe the indictment was taken before 
J. S. coronatore (a) in com pred”, and did not ſay, coronatore 
comitatis pred”, nor (b) de com' pred”, and every coroner of a 


county is a coroner in every county of England, but not of 


every county; /d non allocatur ; for the court ſaid, that coro- 


3 


(d) 5 Co. 121. a. 
Antea 5. b. 
3 Bulſt. 65. 
(e) Godb. 65, 


(Y) Codb, 65, 
66. Dy. 68, 69. 
pl 28. Stanf, 
Cor. 130. 2. 

1 Bulſtr. 93. 
g Lit. Rep. 68. 


ner in the county, &c. ſhall be in all reaſonable intendment 
taken to be coroner of the county, and that is proved by the 
writ de (c) coronatore eligendo, the beginning of which is, Rex 


vicecom, c. quia L. nuper unus coronatorum © ag in com 


tuo diem clauſit extremum, &c. And ſo it is taken in the Lord 
Willoughby's caſe in Plowden's Commentaries, fol. 75, & 
76. And precedents almoſt innumerable were ſhewn in the 
fame manner as this is; and it was ſaid, quod nimia (d) ſubti- 


litas in Jure reprobatur. 2. Exception was taken, becauſe it 


was not ſaid that the ſaid Edward Savage who was killed, 
was in (e) pace Dei & Dominæ Regine, (as the ufual form, 
and the precedents are) ſed non allacatur, for thoſe are words 
but of amplification of the heinouſneſs of the act, and not of 
fubſtance, and perhaps he was not in peace, but fighting and 
breaking the peace; and many precedents were likewiſe ſhewn 
in which thoſe words were omitted. 3. Becauſe it was ſaid, 
& dedit eidem Edu adtunc & ibidem, &c. and did not fay, fe- 


lonicè, nor ex ()] malicia ſua precogitata dedit, &c. and this 


exception was diſallowed by the court, for this conjunction 
(S) couples the ſentences together, ſo that theſe words 
g) (felonice et ex malicia ſua præcogitata) firſt mentioned, re- 
fer to all the verbs ſubſequent, or otherwiſe too much repe- 


tition and tautology would be made of the ſaid words, and 


25 precedents were likewiſe ſhewn to ſuch effect, and in 


the ſame form as this is, as to this point; and theſe words 


adtunc & ibid' make this point clear, for adtunc & ibid make all 
to be done at one and the ſame inſtant. The 4th except. was : 


becauſe 
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becauſe the depth (a) and breadth of the wound was not 
| hewn, as is always uſual in indictments, ſo that it may ap- 
car to the court that the wound was mortal : but it was an- 
fwered and reſolved by the court, that it could not be in this 
caſe, becauſe all the pan of the knee was (8) entirely cut off; 
zz if an arm or (c) leg is cut off, or if a man is beheaded, the 
depth or breadth of the wound ſhall not be ſhewn. The 5th 
exception was, becauſe it was ſaid tempore feloniæ & (d) mur- 
aid pred? whereas it ſhould be murdri, and this exception was 


alſo diſallowed, for tempore feloniæ pred? had been ſufficient | 


| without ſaying murdred, and therefore the addition of that 
ſhall not make the indictment inſufficient, foraſmuch as mur- 
dredum is a word inſenſible and vain, fo that no contrariety or 
repugnancy appears, for (e) ſurpluſage will not hurt but when 
it is repugnant or contrary to the matter precedent or ſubſe- 


quent. The 6th exception was, becauſe the wound was given 


the 4th day of Auguſt, and the death was the 19th day of De- 
cember next enſuing, and the indictment ſays that pred” T. 
AH. V. MH. Ct. tempore feloniz & murdred pred' fact, ſcilicet 


4Auguſti, &c. felonice fuerunt præſentes, Cc. ad feloniam & mur 


drum præd in forma pred” faciend to which it was ſaid by 
| Gawdy the Queen's Serjeant, and Popham the Queen's At- 
torney, that the death has relation to the ſtroke, for if a man 
mn compos (g) mentis, ftrikes himſelf, and afterwards becomes 
compos mentis, and dies, the death ſhall have relation to the 
Rroke, and he ſhall forfeit nothing, as it is agreed in 22 E. 3. 
Crone 244. $0 (%) Stamford ſays, that the appeal ſhall be 
 . brought within the year after the ſtroke, and not the death, 
for when the death enſues, now in judgment of the law the 
felony was committed the day when the wound was given, for 
the death is but guodammodo the execution of the felony ; but 
tata curia in Banco Regis againſt that; and they ſaid they had 


often adjudged indictments inſufficient, when the ſtroke is 


one day, and the death another, and the jury concluded the 
murder or homicide to be committed the firſt day; but they 
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(a) Godb. 65,66, 
2 Inſt. 318. 
Stamf. Cor. 79. 
a. 5 Co. 1a r. b. 
122. 4. 

(5) 2 Inft. 318. 
5 Co. 122. a. 


(e) 5 Co. 122. a. 


(4, God. 65, 66. 
5 Co. 121. b. 


e) 5 Co. 101. 


Y Plowd. Com. 
401. : 


(g) 3 Inf. 54. 


1 Co. 99. b. 
Plowd. 260. a. 
Mo. 140. Stamf. 
Cor. 19. b. 20. a. 
(5) 2 Inſt, 320, 
Stamf. Cor. 64.2, 
Dyer 50. pl. 9, 
10. 2 Inſt. 318, 
320. 3 Iaſt. 53. 


Cr. El. 196, 739. 


3 Salk, 37. 


ſaid that in the caſe at bar the indictment ſhould be, that the 
laid preſentes & abettantes fuerunt præſentes, auxiliantes, Sc. ad 
felbniam & murdrum præd in forma pred? faciend!. Another 
reaſon to maintain the indictment was urged, becauſe the in- 


dictment, notwithſtanding that, was ſufficient enough, for the 
othce of the jury is to ind veritatem facti (i) and the 
office of the judges is to declare veritatem juris; and be- 
cauſe they have found the whole circumſtance and truth of 
the fact, that without queſtion the law makes them prin- 

SD 5 cipals, 


(i) 11 Co. 10. b. 
2 Bulſt. 204, 251, 
305, 314. | 
I Sid. 127. 

8 Co. 155. a 
9 Co. 13. a. 25. 
a, Co. Lit. 125. 
2.155. b. 226, a. 
Plowd. 114. b. 


(a) 11 Co. 10. b. 
Mo. 105, 269 


n 481, 


482. Hob. 53. 
Plowd. 112. b. 
114. b. 5 
Cr. Car. 75, 76, 


212. 12 Co. 15. 


- Hutt. 121. 
Dy. 361. pl. 15» 
Hard. 347. 


2 Rol. 701, 702. 
(5) 11 Co. 5. b. 


Plowd. 98. a. 


34 H. 8. Br. 


Cor. 171. 
1 Roll. Rep. 31. 
3 Inſt. 138. 
Vide Cole's caſe. 


Pl. Com. fo. 401. 


& 11 Hñ 4. 12. 
(e) 2 Inſt. 318. 


(4) 2 Inſt. 320. 
3 luſt. $3. 
Stamf. 63. a. 
(e) 2 Inſt. 318. 
Cr. El. 196.739, 
Dy. Fo. pl. 9,10. 
2 Inſt. 320. 


3 Iaſt. 53. 
Poſtea 47. a. 


6. 


Og'e's caſe. | 
Cr. El. 196. 


Mich. 32 & 33 El. 


(5) 2 Iaſt. 318. 
320. 3 aft. 53. 


Dy. 50. pl. 9, 10. 


Cr. El. 196, 739. 
(i) 7 Co. 2. a. 
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cipals, therefore although they take upon themſelves alſo the 


office of Judges, ſc. to decide when and at what time the fe- 
lony was committed, it ſhall not make hat vicious which the 

have found ſufficiently and certainly; for in all caſes, when 
a (a) jury find the matter committed to their charge at large, 


and further conclude againſt law, the verdict is good, and | 


the concluſion ill: moreover it was moved in maintenance of 


the indictment, that the indictment againſt them was good, 
in regard it appears by the indictment, that they all of their 
malice prepenſe, feloniouſly, and as felons made their aſſault, 


and then, although Heyden (5) only gave the wound, yet it 
appears by the connection of all the parts of the indictment, 
by the conjunction, and by the adverbs adtunc & ibidem, that 


they were preſent, &c. And thereupon Wray, Chief Juſtice, 


Sir Thomas Gawdy, Shute and Clench, would he adviſed; 
and afterwards, upon conference had with the other Juſtices, 
the ſaid indictment, as to the ſaid 6th exception, was held re- 
pugnant and inſufficient as to the faid T. M. W. M. &c. for 
no felony was committed till the death, and none ſhall be ad- 


judged a felon by relation, which is but (c) a fiction of the 


law : and Wray, Chief Juſtice, ſaid, the common experience 
of the King's Bench was, and ſo was the law without queſtion, 
that the year to bring the appeal ſhould be accounted from (4) 


the death and not from the ſtroke, againſt the opinion of (e) 


Stamford : but it was reſolved, that to conclude that he com- 
mitted the murder the laſt day was ſufficient, but the better 
form is to conclude, that he committed the murder (/) mods 
& forma ſuprad, 2. That the ſaid clauſe of preſent, aiding, 


Kc. was neceſſary, and without it the indictment was inſuſ- 
(F) 21aoft. 318. 


ficient, for it ſhall not be maintained by argument or implica- 

tion, nor ſupplied by intendment; and ſo as to this 2d and 

laſt point it was reſolved in Milbourn's cafe, Paſch, 1 Fac. Re- 

gis, in the King's Bench; and becauſe the indictment wanted 
the ſaid clauſe, he and divers others were diſcharged. 


(CATHARINE (e) Hume brought an appeal of murder a. 


 gainſt Luke Ogle of the death of A. H. her huſband, and 
declared, that the defendant, 27 Septembris, gave the mortal 


wound at Weetwood in com” Northumb', and that the huſband 

the ſame day of the wound aforeſaid, apud Weſtlibborn in eodem 
com” obiit, & ſic præd' Lucas Ogle apud Weeiword prad' modo 

_ & forma pred', the ſaid A. H. felonice, &c. murdravit; and 


it was reſolved that the declaration was repugnant and inſuf- 


ficient, for as it (+) cannot be ſaid, that he murdered him the 
firſt day, as it was adjudged before in Heyden's cafe, ſo it 
cannot be ſaid that he murdered him at the (i) place where he 
was ſtruck, but where he died, 
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Hon brought an appeal of maihem againſt Lee, and. 
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declared that the defendant the 8th day of Jan. 28 Eliz. Hil. 31. El. in 


feloniouſly maihemed him in his left hand, &c, The de- 
ſendant pleaded, that heretofore, and before the appeal com- 
menced, the plaintiff brought an action of treſpaſs in the Com- 


mon Pleas of aſſault, battery and wounding, againſt the de- 


fendant, the ſame 8th day of January, anno 28 aforeſaid, to 

which the defendant pleaded not guilty, and was found guilty, 
and damages aſſeſſed to 200 marks for the aſſault, battery and 
wounding, and 105. coſts, and judgment thereupon given, 
and ſatis faction acknowledged before the appeal brought, and 

averred, that the battery and wounding in the ſaid action of 
treſpaſs, and the ſaid maihem, whereof the appeal is now 
brought, was all one and not ſeveral: and it was moved, that 
it was no bar for two reaſons. I. Becauſe the appeal of maihem 
is of an higher nature than the action of treſpaſs, for in the 
appeal the plaintiff declares that the defendant, felon:ce 
maihemed him, vide 40 Aff. 2. where the plaintiff declares, 
that the defendant felonice (a) ut felo Dom' Regis maihemed 
him, and the rule of the law is, that a recovery or bar in any 
action, is a good bar in another action of an equal or inferior 
nature, but not in an action of a (6) ſuperior nature, as a re- 


covery or bar (c) in aſſiſe is a good bar in another aſſiſe, 44 E. 5 


3.45. 9 H. 7. 23, &c. but not in mortdaunceſter, 5 AM. 1. 
nor is a recovery or bar in mortdaunceſter, a bar in a writ of 
N F. N. B. 5. 30 Aſſ. 5. 11 E. 3. Entre 56, &c. And 
a bar in an action of treſpaſs of (f) goods taken away, is no 


B. R. Hud ſon v. 


Lee. 1 Leon. 51. 
318, 31 2 
Moor 85. . 


Govidfl. 33. 


Skinner 49. 


3 Sall:, go | 


(a) Br, Ap, 72. 


(5) 6 Co. 7. b. 
Co. 33 . 
c DoRt. pl. 67. 


(d) Doct. pl. 67. 


(e) F. N. B. 5. Ns 
(Doc. pl. 67, 


bar in appeal of robbery, for the appeal of robbery is higher, 


as it is held in 2 R. 3 14. And this was moved, admittin 
the appeal was brought for the ſame thing for which the action 
of treſpaſs was brought: but it was further moved, that the 


appeal is brought for the maihem only, and therefore it is 


faid felonice, which cannot be applied to treſpaſs, and the ac- 
tion of treſpaſs for the battery and wounding, which does not 
touch the maihem; and therefore it is agreed in 22 Aff. 82. 
that aſter the plaintiff in the appeal has recovered for the 
maihem, (g) he may have an action of treſpaſs for the battery, 
whereby it appears, that the appeal concerns the maihem 
only: but it was reſolved per tot curiam, that the (þ) bar was 
good, for in all caſes when the plaintiff for a wrong or in 
Jury is only to recover damages, he ſhall not be twice ſatis- 
_  fird for one and the ſame thing, juxta illud; (i) nemo debet 
bis puniri pro uno delifto, & (&) Deus non agit bis in ipſum ; 
but in both theſe actions, c. of appeal and treſpaſs, the 
plaintiff ſhall only recover damages; (J) and it appears to 

n „ 8 


8 (g) Leon 319. 


Br. Appeal 60. 


Br. Treipa's 241. 


) Dot. pl. 67. 
1 Leon. 19,319. 
Moor 268. 

2 Rolics 112, 
(;) $ Co. 118. b. 
2 Veatr, 170. 

5 Co bi. a. 

11 Co. 59. b. 
Cr. Jac. 48 1. 
Cawiy 78. 

Noy 82. | 
1 Roll. Rep. 95. 
Bridem. 122. 


W.. Max. 695. 


(4) 8 Co. 118. b. 
(1 Co. Lit. lect. 
194, 502. 


Co. Lit. 126. b. 


288. a. 
18 Ed. 3. I, pl. 


31. 28 Ed. 3 
24 pl. 2. 
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the court by the defendant's bar, which the plaintiff by bis 
(a) demurrer has confeſſed, that he himſelf in the action of 
treſpaſs, which he brought for the battery and wounding, has 
recovered damages for the maihem, for wounding includes 


the maibem and more, and the defendant has averred, that 
the wounding in the action of treſpaſs, and the maihem in the 


appeal were all one: ſo although the appeal of maihem is an 
higher action, yet foraſmuch as he ſhall therein only recover 


BOY 94 damages he has recovered in the action of 


_ treſpaſs, it was therefore reſolved, that the bar in the caſe at 


(5) Moor 263. 
I Leon, 319. 


1 
Tr. 32 El. in 
B. R. Syer's 
caſe. | 
(c) Hales pi.Cor. 
221. 222. 
4 Cent. 29. 
alt. Juſt, 401. 
18 Ed. 4. 9. b. 
Fitz. Inſt. 32. b. 


bar was good: and Wray, Chief Juſtice, ſaid, that fo it was 
(5) now lately adjudged in this very court, which record he 


had feen, and it agreed with the book in 41 Aſſ. 16. and the 


book 2 R. 14. is good law, for in the appeal of robbery, the 
plaintiff ſhall have judgment againſt the defendant for his 
life, and not for any damages. ND: n 


JT was reſolved per ber curiam, that if principal and ac- 
ceſſory are, and the principal (c) is pardoned, or has his 


clergy, the acceflory cannot be arraigned ; for the maxim of 


the law is, ubi foctum nullum, ubi fortia nulla; & ubi non oft 
principals, non poteſt efſe acceſſorius then before it appears that 


there is a principal, one cannot be charged as acceſſory, but 
none can be called principal, before he is ſo proved and ad- 


2 Rolles 77. Judged by the law, and that ought to be by judgment upon 


Vet. Nat. Br. 
717. b. | 
I 7. Ia. b. 
itz. Corone 53. 
Br. Clergy 16. 
3 Inſt, 114, 139. 
Cr. Car. 566, 567. 
Plowd. 99. a. b. 
9 Co. 117. a. 
2 Inſt. 183,184. 


Stomf. Cor. 47. 


b. 48. a. 

11 Co. 35. 2. 
Cr. El. 541. 

3 H. 7. 1. b. 
Br. Corone 131. 


Br. Clergy 15. 


Fitz. Cor. 58. 

g 9730 be. - 
2 Rolie:3. 21, b. 
Moor 461. 

| 13 2. 4. 3 b. | 
Br. Cer. 1373 
257, 164. 


on 
Paſch 39. Eliz. 


Bibithe's caſe, 


(d) Cr. El. 540, 
541. 3 Inſt. 114. 


verdict or confeſſion, or by outlawry, for it is not ſufficient 
that ix rei veritate there was a principal, unleſs it ſo appears 


by judgment of the law, and that is the reafon that when the 


principal is pardoned, or takes his clergy before judgment, 


that the acceſſory ſhall never be arraigned, for it does not ap- 


pear by judgment of the law that he was principal, and the 


acceptance of the pardon, or praying of the clergy is an argu- 


ment, but no judgment in law that he is guilty : but if the 
principal after attainder, is pardoned, or has his clergy al- 
lowed, there the acceſſory ſhall be arraigned, becauſe it ap- 


pears judicially that he was principal. 


OHN GOFF » (4) brother and heir of R. Goff, brought an 


appeal of murder of the ſaid R. G. againſt Bibithe as prin- 


cipal, and againſt Hoell David as acceſſory before, and againſt 


David ap Thomas as acceſſory after; the principal pleaded not 
guilty, and by Niſi Prius in the county of Monmouth, he was 


found guilty of manſlaughter, and not guilty of murder, and 
had his clergy : and upon this matter, firſt it was reſolved, 


by Popham, C. J. & per tot cur”, in B. R. that Hoell David 
i 2 5 1 5 


T 
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was diſcharged, becauſe he could not be acceſſory before the 
fact in caſe of (a) manſlaughter, for manſlaughter ought to (a) Moor 461. 
- enſue upon a ſudden debate or affray, for if it is premeditat - TOO pl. Cor. 
ed it is () murder. 2. It was reſolved, that although the (6) Co. Lit. 287. 
principal (c) was convicted by verdict, yet foraſmuch as he had Ws 
his clergy before judgment, fo that it does not appear judici- 9 31 n 
ally, ſe. by judgment of the law that he was a principal, there- 139. | 
fore, and for the cauſes alledged in Syer's caſe, it was award» 11 Co. 35. a. 
ed, that both the acceſſories, as well before as after, ſhould n 
be diſcharged. The ſame law, if the principal upon arraign- | 
ment confeſſes the felony, and before judgment obtains a par- 
don, or has his clergy allowed, the acceflory thereby is diſ- 
charged, vide 2 E. 3. 27. 22 E. 3. Corone 264. 7 H.4. 16. 
10 H. 4. 5. 3 H. 7. 1. b. & 3H. 7. Corone 53. And upon See contra; 1g. 
divers diſagreeing opinions, you will underſtand the law, as here mur 
it was adjudged upon conſideration of all the books. 1 88 


W ILLIAM VAUX at the ſeſſions of peace for the coun- 10. 
ty of Northumberland, held 27 Julii, anno 32 Eliz. Paſch' 33 El. 
before the Juſtices of peace of the fame county, was indicted N Caſe in | 
of voluntary poiſoning of Nicholas Ridley, which indictment Fitzgib, 2363. 
was removed into the King's Bench: and in diſcharge thereof 
the ſaid Vaux pleaded, that at another time, ſcil. 12 Auguſſi, 
anno 30 Eliz. at Newcaſtle upon Tyne in the county of Nor- 
thumberland, before the Juſtices of affiſe of the ſame county 
the ſaid Vaux was indiCted : quod cum Nich' Ridley nuper de IF. 
in com præd Armig jam defunctus, per multos annos, ante obitum 
ſaum nuptus fuiſſet cuidam Margarete uxori ejus & nullum exitum 
habuit, pred” Mill Vaux nuper de K. in com C. generoſ. ſubdole, 
 caut?, & diabolice intendens mortem, venenationem, & diſtructi- 
'. onem ipſius Nicholai, & Deum pre oculis non habens, 20 Decem- 
bris, anno 28 Eliz, apud M. predif? felonice, (a) voluntariz, & (a) Cr. Jac. 438. 
er malitia ſua precogitata, perſuadebat eundem Nichol recipere . 
& bibere quendam potum mixtum cum quodam (B). veneno vocat (c) (6) 3 Inſt. 48. 
cantharides, affirmans & veriſicans eidem Nich quad pred” potus ( 2 547 
fic mixtus cum præd vene no vocar? canth non fuit intoxtcatus s 
(Anglia poiſoned) ſed quod per reception“ inde pred' Nich exit 
de corpore dictæ Margaretæ tune uxoris ſue procuraret, & ha- 
beret ratione cujus quidem perſuaſionis & inſtigationis pred? Nich 
poſtea, ſcil. 16 Fanuarii anno ſupradicto apud T. in com N. 
prad” neſciens prædictum potum cum veneno in forma predier?e = 
fore mixt', (d) ſed fidem adhibens predict perſuaſimi dicti (4) 1 vents, 24. 
Millielmi recepit & bibit, per quod predifius Nicholaus im- e 
meatate poſt receptionem veneni prædicti per tres horas im- 
5 . e mediate 
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Jenk. Cent. 290. 


() Cr. Jac. 438. 


(5) 5 Co. 123.4. 


es quod videtur cur hic ſuper tota materia per veredictum pred in 
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mediat? ſequent' languebat, & poſtea præd 16 Jan. anno ſupra» 


dictꝰ ex vene natione & intoxicat' pred” apud T. pred (a) oliit: 


el fic præd Will Vaux felonice & ex malitia ſua præcogitata præ- 
fat Nich“ voluntariè & felmicè modo et forma pred” intoxicauit, 
enterfectt, (b & murdravit, contra pacem, &c. Upon which 
indictment the ſaid Vaux was arraigned before the ſame. Juſ- 
tices, and pleaded not guilty : and the jurors gave a ſpecial 
verdict, and found, quod præd Nich' Ridley venenatus fuit, 


Anglice poiſoned, per receptionem pred” cantharides, & quod pred” 


Will Jau non fuit præſens tempore quo pred” Nich' Ridley recepit 


pred” canth' ſed utrum, &c. And thereupon judgment was 
given by the ſaid Juſtices of aſſiſe in this manner; ſuper guy 


wiſts, & per cur hie intellectis omnibus & ſingulis premiſſis, pro 


Forma pred compert, quod pred? venenatio per reception' canth' & 


pred” procuratio pred” Will' ad procurand' prad' Nich' ad ace 
cipiend pred” canih modo & forma prout per verdictꝰ pred” com. 
pert” Fuit, non fuit felonia & murdrum voluntar* : ides conſiderat 


e quod præd Will Vaux, de felania & murdro pred” in inditia- 


miento præd ſuperius fpecificat', necnon de difta felonica venena - 
Lione præd' Nich Ridley in eodem indiftamento nominati eidem 


What thing he drank, for theſe words (venenum pred”) ate 


Hill' impoſit' eat ſine dien and as to the felony and murder be 
pleaded not guilty, | | 


And firſt, it was reſolved per totam curam, that the ſaid ins 


dictment upon which Vaux was ſo arraigned was inſufficient, 


and principally becauſe it is not expreſly alledged in the indict- 
ment, that the ſaid Ridley received and drank the ſaid poiſon, 
for the ind:Qment is, præd' Nich* neſciens pred potum cum 
veneno fore intoxicatum, ſed fidem adhibens dict per ſuaſioni diiti 
M. recepit & bibit, per quod, Sc. So that it doth not appear 


wanting, and the ſubſequent words, {cilicet. per quod pradid? 


NM. immediate poſt receptionem veneni predif, Sc. which 


(ey Stamf. Cor. 


90. a. b. 


(d) 2 Inſt. 183 
. 3 Inſt. 48, 138. 


0 


convenient and miſchievous; for every felon is either principal 


(e) Co. Lit. 1 5. a. 
Falm. 434. 


Latch, 27. 


words imply receipt of poiſon, are not ſuſſicient to main- 
tain the indictment, for the matter of the indictment 
ought to be full, expreſs, and certain, and ſhall not be 
maintained by argument, or (e) implication, becauſe the in- 
dictment is found by the oath of laymen. 2. It was agreed 
per curiam, that Vaux was a principal (4) murderer, although 


he was not preſent at the time of the receipt of the 


poiſon, for otherwiſe he would be guilty of ſuch horrible 
offence, and yet ſhould be unpuniſhed, which would be in- 


or acceſſory, and if there is no principal there can be no ac- 


ceſſory, quia (e) acteſſorium ſequitur principalem, and if any had | 


procured Vaux to do it, he had been acceflory before; 9 


- | | ning 


Wd 
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nta a ſpecial caſe, where the principal an acceſſory alſo ſhall 
both be abſent at the time of the felony committed. 3. It 
was reſolved by the Lord Wray, Sir Thomas Gawdy, Clench 
and Fenner, Juſtices, that the reaſon of auterfoits acquit was, 
becauſe where the maxim of common law is, that the life of 
a man ſhall not be twice (a) put in jeopardy for one and the (e) Poſtea 47. a. 
ſame offence, and that is the reaſon and cauſe that auterforts 9 — Fe 
acquitted or convicted of the ſame offence is a good plea, yet 
it is intendable of a (6) lawful acquittal or conviction, for if the (5) 3 Inft. 214. 
conviction or acquittal is not lawſul, his life was never in — . 
jeopardy; and becauſe the indictment in this caſe was inſuf- 1 
fcient, for this reaſon he was not egitimo modo acquietatus, and 

that is well proved, becauſe upon ſuch acquittal he ſhall not (.) 
have an action of (c) conſpiracy, as it is agreed in ꝙ E. 4. 12. (e) 3 Ink. 143. 
2. b. vide 20 E. 4. 6. And in ſuch caſe in appeal, notwith- 5 3 
ſtanding ſuch inſufficient indictment, the abettors ſhall be en - B.. r 
quired of, as it is there alſo held; and although the judgment SR 
is given that he ſhall be acquitted of the felony, yet this ac- 

quittal ſhall not help him, becauſe he was not legitimo modo 

acquietatus ; and when the law faith, that auterfoits acquitted is 

a good plea, it ſhall be intended when he is lawfully acquitted ; 

and that agrees with the old book in 19 E. 3. Corone 444. 
_ (4) where it is agreed, if the proceſs upon indictment or ap- (4) 1 Bulſtr. 142. 
peal is not ſufficient, yet if the party appears (by which all im- Stamf. Cor. 106. 
perfections of the proceſs are ſaved) and is acquitted, he ſhall . N. B. 11 

be diſcharged ; but if the appeal or indictment is (e) inſuffi- Palm. 39. 1 85 
cient (as our caſe is) there it is otherwiſe: but if one, upon (e) Hal. pl. Cor. 
an inſufficient indictment of felony has judgment, quod ſu- Pasten fel. 45. 2. 
ſpend” per coll', and fo attainted, which is the judgment and Stamf. 8 
end which the law has appointed for the felony, there he can- 4. . 
not be again indicted and arraigned until this judgment is re- 3 pl. 36,97, 
verſed by (/) error : but when the offender is diſcharged upon aL - <5 

an inſufficient indictment, there the law has not had its end, 247. 

nor was the life of the party, in the judgment of the law, ever 7 15 
in jeopardy; and the wiſdom of the law abhors that great a 247. bY 
offences ſhould go unpuniſhed, which was grounded without — 
queſtion upon theſe ancient maxims of law and ftate : maleſicia 

non debent remanere impunita, & impunitus continuum affettum - 
tribuit delinquendi, & minatur innocentes qui parcit nocentibus : 

ſo if a man be convicted either by verdict, or by confeſſion 

upon an inſufficient indictment, and no judgment thereupon 

given, he may be again indicted and arraigned, becauſe his 

life was never in Jeopardy, and the law wants its end: and 
aſterwards, upon a new indictment, the ſaid Vaux was tried 

and {ound guilty, and had his judgment, and was hanged. 

OR oo Oy CATHA- 


+ 
Mich. 33 & 34 
Eliz. Ware V. 
Wigges. 

Cro, Eliz. 296. 
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CATHARINE, late the wife of Robert Wrote, brought an 


appeal of the murder of her huſband, againſt Thomas 
Wigges, and declared, that the ſaid T. Wigges at Shepper. 
ton 1n the county of Middleſex, 23 September, anno 31 Eliz, 
of his malice forethought, feloniouſly ſtruck, &c. whereof the 


ſaid Robert Wrote died 24 September then next following, 


&c. and ſo the defendant murdered him the 24th of Septem- 


ber aforeſaid. The defendant pleaded, that he himſelf here- 
tofore, 8 Octob, anne 31 Reg. Eliz. at rene aforeſaid, 
by an inquilition there then taken before 


illiam Danby, 
then coroner of the Queen's houſhold, and Iron Chaukhill, 
then one of the coroners of the ſaid county of Middleſex, 
upon the view of the body of the ſaid Robert Wrote, by the 


oath of 12 men (and ſhewed their names) of the ſaid county 


of Middleſex, it was preſented, that the faid Thomas, 23 Sept. 


31 Eliz. at Sbepperton aforeſaid, the ſaid Robert Wrote feloni- 
_ ouſly did ſtrike, &c. whereof he died the 24th of Sept. fol- 


Towing, and ſo indicted him of manſlaughter, which inqui- 


ſition afterwards the 23d Sept. 32 Eliz. at London, in the _ 


pariſh of St. Sepulchres, the ſaid Iron Chaukhill, then one of 
the coroners of the ſaid county of Middleſex, at the gaol- 
delivery at Newgate, made for the ſaid county of Middleſex 


there, vix. at Juſtice-Hall in the Old- Bailey, before John 


Hart, then mayor of the city of London, and other Juſtices 


of gaol-delivery of priſoners in the faid gaol of Newgate, 
being delivered and certified ; upon which the ſaid Thomas 


; Wigges, then under the cuſtody of the Sheriffs of London, was 


® Antea 47. b. 


(a] Yelv. 205. 
Antea 40. a. 
16 E. 4. 11. a. 


(5) 3 Inſt. 131. 

2 Leon. 83, 

160, 161. 

all Anderſ. 68. | 
Co. Entr. 53 b. 
pl. 4. 


brought to the bar; and there then the ſaid Thomas Wigges 


being arraigned upon the ſame indictment, confeſſed the fe- 


lony, and prayed his clergy; and the book being delivered 


to him he read as a clerk, as by the ſaid record appears, and 
ſaid that no judgment was given thereupon; and averred, 
that Shepperton at the time of the ſaid inquiſion, and ſtroke 


and death was within the verge of the Queen's houſhold, and 


| Pleaded over to the felony, &c. And it appzared that the ſaid 


arraignment and confeſſion, and allowance of the clergy, was 


after the purchaſe of the writ of appeal * and before the re- 
turn of it; upon which plea in bar the plaintiff demurred in 


law. And after many arguments, and great deliberation, it 


was adjudged againſt the defendant. And in this caſe fix points 
were reſolved, I. that auterfoits (a) convict of manſlaughter, 


and clergy thereupon allowed was a good bar in an appeal of 


murder, and ſo it was adjudged in an appeal in B. R. between - 


T. Burge, Eſq. brother and heir of H. Burghe, and T. Hol- 


croft, (5) Ely. Paſch. 20 Eliz. of the murder of the ſaid H. 
where the defendant pleaded, that at Hampton-Court, in the 
pariſh of Hampton in the county of Middleſex, within the 


verge, by an inquiſition taken before R. Vale, then coroner 


of the Queen's houſhold and one of the coroners cm Midi” 


ſuper 


Part IV. Caſes of Appeals and Indictments. 


uper viſum corporis, the defendant was indicted of the man- 
{laughter of the ſaid Henry within the verge; upon which in- 
itment the defendant was arraigned before commiſſoners of 
Oyer and Terminer in the county of Middleſex, and confeſſ- 
0 the indictment, and prayed his clergy, and thereupon c- 
ria adviſare vult, and demanded e of the appeal; and 
in that caſe two points were reſolved. x. That that indict- 
ment was well taken, and within the ſtat. of articuli ſuper 
thartas, cap. (a) 3. by which it is enaCted, that in caſe of the 
death of a man within the verge, it ſhall be commanded to the 
coroner of the county, that he with the coroner of the King's 
houſhold, ſhall do as belongeth to his office. And although 
it was objected, that the ſtatute requires two perſons, /c. two 
coroners to do the office which appertains in this caſe; and in 
the caſe at bar there was but one perſon, although he had two 
ſeveral offices, ſc. coroner of the houſhold, and one of the 
coroners of the county, and when the law gives authority to 
two perſons, one only cannot execute it; for () ſecurius expe- 
diuntur negotia commiſſa pluribus, & plus vident (e) ocult quam ocu- 
lus, & una (d) perſona non poteſi ſupplere vicem duarum : yet in 
this caſe of ſeveral authorities, it was reſolved that the indict- 
ment was well (e) taken, for the intent and meaning of the 
act was performed, and the miſchief recited in the act avoided 
as well when one perſon 1s coroner of the houſhold, and of 
the county alſo, as if there ſhould be two ſeveral perſons, for 
although the court removes, yet he, as coroner of the county, 
may proceed, &c. 2. Where it is provided by the ſtat. of 3 H. 
7. (f) cap. 1. “ that if it fortune that the felons, murderers, 
* and acceſſories, or any of them be acquitted upon indiCt- 
ment, or the principal attainted, &c. the wife or next heir to 
him ſo ſlain, may have their appeal againſt the perſons fo 
* acquitted, or againſt the principals ſo attainted, if they be 
« alive, and that his benefit of his clergy thereof before be not 
«* had;” (for at that time clergy was allowed for murder.) It 
Was reſolved that the bar was good at the common law not re- 
ſtrained by the ſaid act, becauſe if the defendant had had his 
Clergy, then without queſtion the appeal would not lie; for 
if the offender is attainted, and has his clergy, it is excepted out 
of the act and left to the common law; a fortiori when he is 
but covicted thereof, and prays his cler y and the act of the 
court (to be adviſed as to the allowance of clergy) ſhall not (g) 
prejudice the party in caſe of life; but it was reſolved, that theſe 
words (attainted of murder) in this act, ſhall not bo intended 
only of a perſon who has judgment of life, but alſo extend to a 


perſon convicted by confeſſion, or verdict ; for a perſon attaint- 


ed is a perſon convicted and more, & (h) omne majus continet in 
fe minus; and if the ſtatute ſhould not extend to perſons con - 
victed, all the purview of the act would be overthrown. And 
in the ſtatute of 25 E. 3. cap. 2. it is ſaid, attainted by ver- 
dict, which is as much as to ſay, convidted by verdict, and 


46 


(a) 6 Co. 12. 2, 


20, b. 10 Co. 
69. b. 74. a. 

3 Keb. 335. 

2 Inſt. 547, 548, 


3 Inſt 134. 
Cro. El, 502. 


1 Bulſt. 208 200%, 


210, 211, 212. 
2 Leon. 160. 


* 


5 E. 4. 129. ae 


Br. Action ſur 
le Statute 38,49. 
10 Hf. 6. 13. a. 
Regiſtr. 18 5. a. 
191. b. 
F. N. B. 241. 
Raſt. Ent. 433 2. 
055 11 Co. 3. b. 


(c) Lit. Rep. 96. 
0 d) Cawly 209. 


(f) 5 Inft. 213, 
131. Stamf. Cor. 
106. b. 107, a. 


1 Jones 145. 


F. N. B. 115. h. 


Foſter 304. 


(e) 3 og. 55. 


(4) 2 Co. 68. a. 
5 Co. 115. A. 
6 Co. 43. b. 

3 Inſt. 109. 
Co. Lit. 52. b. 
285. 2, 

I Bulftr. 106. 
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many times in common ſpeech a perſon convicted is called ; 
| 1 1 attainted; & (a) loguendum eft ut vulgus alſo it would 


e hard that the law ſhould enable the party to appeal againſt 


aperſon acquitted, who by judgment of the law is innocent, 
and ſhould not enable him againſt one who is convicted who is 


found guilty : and in that caſe it was ſaid that it was adjudged 
in the caſe of one Agnes Gainsford, that where the ſaid att of 


3 H. 7. cap. 1. is, © that the wife, or heir of him ſo ſlain, ſhall 


(5) 6 Co, 65. a. 
10 Co. 126. a. 
Co. Lit. 283. b. 
304. d. | 
Noy. 30. 


and the ſame felony for one and the ſame death, although mur- 


(c) Cro. El. 276, 


296, 464, 465. 


Antea 40. a. 
Latch. 126. 
O. Bendl. 144. 
2 Roll. Rep. 461. 
Moor 407. | 
Britton lib. 


“ have the appeal ;” that the heir of a woman who was mur. 
dered ſhall haveappeal againſt one who was acquitted of the ſame 
murder for (b) apices juris non ſunt jura: and it was reſolved without 
difficulty in Holcroft's cafe, that if a man commits murder, and 
is indicted and convicted or acquitted of manſlaughter, he ſhall 
never anſwer to any indictment of the ſame death, for all is one 


der is in reſpeCt of the circumſtance of the forethought malice 
more odious; and therefore in an indictment, or appeal of mur- 
der, he may be found guilty (c) of manſlaughter, 2. It was re- 
ſolved in the caſe at bar, that at com. law the coroner of the K's 


houſe has an exempt juriſdiction within the verge; and that 


the coroner of the county cannot intermeddle therein; and 
that well appears by the preamble of the ſaid ſtat. of articuli ſu. 
per chartas; © and foraſmuch as heretofore many felonies com- 


„ mitted within the verge have been unpuniſhed (and the 
* reaſon and cauſe thereof was) becauſe the coroners of the 


county have not been authoriſed to enquire of ſuch man- 


Tuthil was at the time of the murder, and yet is within the 
verge, &c. upon which the Queen's Attorney demurred in law, 


„ ner of felonies done within the verge, but the coroner of the 


« King's houſe which never continueth in one place, by rea- 


« ſon whereof there can be no trial made in due manner, nor 
tc the felons put in exigent, nor outlawed, nor any thing pre- 
& ſented in the circuit, the which hath been to the great da- 
© mage of the King, and nothing to the good preſervation of 
ce his peace :” by which it appears, that at common Jaw the 
coroner of the county could not intermeddle with the death ofa 


man within the verge, but the coroner of- the houſhold only, 
and ſo was it adjudged, Paſchæ 24 Eliz. in B. R. where Swiſt 


was indicted before the coroner of the county of Middleſex, of 
a murdef committed at Tuthil in the com Midd', which indict- 
ment was removed into B. R. and there Swift pleaded, that 


and it depended in adviſement 3 terms, and at length the plea 


was adjudged good, and thereupon he was diſcharged of the in- 


dictment, for as the coroner of the houſhold cannot intermed- 


dle within the county out of the verge, becauſe his office ex- 
tends not to it, ſo the coroner of the county cannot intermed- 


dle within the verge ; for that was exempted out of his office 


by the common law, and it would be againſt reaſon that their 


(4) 2 Inſt. 54g. 


offices and juriſdictions being ſeveral that the one ſhould in- 
termeddle within the juriſdiction of the other, But it was 
reſolved, that the Juſtices (4) B. R. Juſtices of Oyer and 


Terminer, 


SS, A. * —_ G — — 
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Terminer, oaol. delivery, (a) and Juſtices of Peace, may en- (a] 2 Inſt. 549. 


quire of, hear and determine all murders and felonies within 
the verge, becauſe their authority and juriſdiction are general 
through the whole county, and ſo always it has been uſed, and 
ſo it was adjudged without ſcruple in Holcroft's cafe. 3. It 
was reſolved, that the indictment was inſufficient, for by the 
{aid indictment taken beſore the coroner of the houſhold, and 


the coroner of the county, it appears that the ſtroke and the 


. 
(e) Co. Lit. 2 26. a. 
(4) 5 Co. 5. b. 


0 - * . . - 5 y * o 2 CG * & 
appear within the indictment that Shepperton was within the 5 5 


"ft. 20. 


verge, for this cauſe, the indictment taken before the coroner * 15. 
o 3 u T. 110. 


for it doth not appear that the coroner of the houſhold had any AT 235. 


of the houſhold, and the coroner of the county is inſufficient 


) 5 Co. 120. b. 


authority to take it, and it ſhall not be as void and coram non 22 E. 4. 12. 


judice as to the coroner of the houſnold, and good before the 
coroner of this county, for the record is entire, and the indict- 
ment taken before both entirely, and perhaps the jury was di- 
rected principally by the coroner of the houthold, and the 


witneſſes examined and ſworn by him although all is recorded 


and enrolled in both their names: alſo the defendant has averr- 


ed in his plea, that Shepperton was within the verge, ſo that 


the coroner of the county, as appears by the confeſhon of the 
_ defendant himſeif, could not take it ſolely. 4. It was reſolv- 
ed, that foraſmuch as the indictment upon which he was con- 
victed was (f) inſufficient, notwithſtanding ſuch conviction, 
he may be indicted and arraigned again, or appealed of the 
tame offence, becauſe his life in judgment of the law was 
never in Jeopardy, as it was reſolved in Vaux's caſe before, 
Paſch. 33 Eliz. 5. It was reſolved per totam cur, that where 
the ſtroke was given the 23d day of September, and the death 
followed the 24th day; and concludes that the faid T. Wigges 
murdered the faid Robert Wrote the (g) 24th day, that it was 
good enough, for it was not murder before; but to conclude that 


he murdered him the 23d day, was repugnant, as it was reſolved 3 
| before in Heyden's caſe, Trin. 28 Eliz. But it was reſolved, that 
the finding of the ſtroke and the death was not ſufficient by it- 
ſelf without making concluſion, that is to ſay, and ſo the ſaid 
Tho. Wigges murdered the ſaid Rob. Wrote, &c. 6. It was re- 
ſolved, that though the conviction 


was (0) pending the appeal, 


(Hues 51. 


Cor. 244, 247, 


Stamf. Cor. 
106, a. Doct. pl. 
36, 37. 

3 Inſt. 214. 
Antea 45. as 


(c ) Antea 42. b. 
2 Iaſt. 318, 320. 
Inſt. 53. | 
Cro. El. 196, 
739: . 
Dyer 50. pl. 9, 
10. Stamt. 63.2. 
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(a) Antea 45. b. 
1 Jones 145. 


| Wy 12, '. 
Hi). 45 Eliz. in 
B. R. Wait's 
Caſe. . 

(5) Jenk, Cent, 

" 29. 2 Inſt, 133, 


(<) Jenk. Cent. 
29. pl. 56. 9 H.4. 
. De a... 
Fitz. Coron. 77. 
Br. Appeal. 28. 
Kelw. 83. 
Stamf. Cor. 65. b. 


(d) 4 E. 3. 16. b. 
Br. Appeal 14. 
Fitz. Cor. 104. 
Dyer 39. pl. 58. 
| Jenk. Cent, 29, 
2 Inſt, 183. 
Co. 2. * 
Bulwer's Caſe, 
Kelw. 83. pl. 4. 
Hales pl. Cor. 
188. Stamf. Cor. 


65. 


b 


| Fitz. Cor. 133. 
(e) Stamf, Cor. 
. 


b. 
(e) Hales pl. Cor. 
188. | 
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yet, if it had been (a) lawful, and before-the defendant was 
compelled to plead, it had been a good bar. And afterwards 
Wigges was tried in B. R. and upon his trial, the Queen's 
Attorney was of counſel with him (becauſe it was a ſubje&z 
ſuit) and Wigges was found not-guilty of the murder, 


HE wife of William C5) Waits, Gent. brought an ap- 
peal of murder of her huſband againſt divers; and after. 
wards ſhe brought another appeal againſt others; and in all 
ſhe had brought ſeven ſeveral appeals of the ſaid murder againſt 


ſeveral, perſons as principals : and it was reſolved by Popham, 


C. J. & totam curiam, that all the ſaid appeals but the firſt 
ought to abate z for without any difficulty, all principals and 


_ acceſſories before the murder, and alfo all acceſſories after, 


and before the writ purchaſed, againſt whom the plaintif 
would bring appeal, ought to be named in one writ and not 
in divers. (c) 9 H. 4.1. The wife of Thomas Goter brought 
an appeal of death againſt Thomas Walton, and two others, 


Walton only appeared, and the others made default. The 


plaintiff declared againſt all three, that is to ſay, two as prin- 


a. ++ cipals, and againſt the other as acceſſory : Walton pleaded, 


that at another time the ſaid woman made an appeal of the 
ſame death before certain Juſtices of gaol delivery in the coun- 


ty of N. againſt one man as principal of the ſame death, who 


at her ſuit before the ſaid Juſtices was attainted and hanged, 
and demanded judgment of the writ, and pleaded over to the 
felony : and it was ſaid by the plaintiff's counſel, that her writ 
ought not to abate, becauſe in her appeal before the ſaid Juſ- 


tices of gao]-delivery, ſhe could not charge any, nor could the 
Juſtices of gaol-delivery make deliverance of any who then was 
not in priſon in the gaol before them, and that Walton and the 
others, now defendants, then were at liberty, and therefore 
it was impoſſible to join them in the ſaid appeal before the ſaid 
| Juſtices of gaol-delivery, and ſo no default in the plaintiff. But 


it was adjudged, that the writ ſhould abate; and in the ſame 
caſe three points were reſolved. 1. That the plaintiff ought to 
have made her appeal againſt all, and afterwards to have re- 
moved it by writ before ns in this place. 2. That the wiſe 
ſhould not have (4) two appeals of death in this place, but 


- ought to join all (whom ſhe will charge) in one and the ſame 
writ, For if one brings an appeal of death againſt divers, 
and all but one made default, yet the plaintiff ought to de- 


clare againſt all; and by the ſame reaſon that he ſhall be 
driven to (e) declare againſt all, he ought to bring his ap- 
peal againſt all. 3. That in that caſe the defendant ſhould 


not have (/) damages by the ſtatute of W. 2. cap. 12. quia 
{f) Stamf, Cor. extra caſum flatuti, becauſe the writ abated. Vide 28 E. 3. 


90. a. (g) A woman brought an appeal of the death of 
her huſband againſt the principal doer, and the 2 
„ | PET: aſliſtants 
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aſſiſtants and doers, and ſued another appeal againſt the re- 
ceivers, and the book ſaith, that the two appeals were main - 


tainable, notwithſtanding that the ſtatute gives that all ſhall 


he in one writ, which are the words of the book, in which the 
ſtatute intended is the ſtatute of Magna Charta, cap. 34. by 
which it is enaCted, that (a) nullus capiatur prepter appellum 
minæ de morte alterius quam viri ſui : and becauſe the ſtatute 
faith appellum in the ſingular number, it was collected that all 
ought to be named in one writ ; which book, if it can be main- 
tained for law, ought to be intended of acceſſories after the 
firſt appeal brought, which could not be named in the firſt 
appeal. Vide 26 050 Aff. pl. 52. to the ſame effect. 


Pie tio capt” ad ſe 1 7 on” pacis, in com? Surr', tent die Marti, 

die Mercurii, &c. and recites the ſtatute of (c) 8 H. 6. 
of Forcible Entry, and miſrecites it in ſome points; and this 
indictment was quaſhed for two reaſons: 1. although the 
ſeſſions might laſt two or three days, yet the record ought to 
mention, that the ſeſſions were held at one certain (4) day : 2. 
alſo becauſe the ſtatute of 8 H. 6. was miſrecited in a material 

int: know reader, it is not policy in ſuch indictments to (e) 
recite the ſaid act of 8 H. 6. for the recital thereof is not neceſ- 


(a) 2 Inſt, 68. 
Stamf, Cor. 38. b. 


(b) Jenk, Cent. 


29. Stamf, Cor. 


65. b. 


Fitz. Cor. 196. 
Br. Appeal 65. 
Hil. 30 Eliz. 
Stat. 8 H. 6. 


(c H. 6. c. 9. 


(4) Palm. 44. 


(e) Cr. El. 96, 5 


307, 697. 


fary, and muſreciral thereof is fatal to the indictment, and Note. 


therefore the ſure way is to draw the indictment with conclu- 


ſion, ( f) contra formam flatuti, Se. and with no recital of (f) Aleyn 50, 


the ac 
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ANDREW OGNELs Caſe 
| Hil. 29 Eliz, . 


In the Common Pleas. 


Vaughan 40. N a re plevin between Andrew Ognd, plintif, I, and Tho- 
| pines = mY 1 mas Underhill, and Henry Appleby, defendants ; the caſe 
Carthew. 91. Was, William Rainsford. anno 4 E. 6. poſſeſſed for 30 years of 
EO a farm called Crewelfield Grange, which conſiſted of divers 
parcels known by ſeveral names, ſcil. Hobbesfield, Parkfield, 

and divers others, made his will, and thereof appointed Bee. 

cules his fon his executor, who 3 & 4 Phil. & Mar, demiſed 

all the grange, (except Hobbesfield) to one Henry Bere for 

23 years; and demiſed Hobbes to Walter Frecleton for 23 

years; and afterwards granted all the reſidue of his term in 

the whole grange, to the ſaid Henry Bere and Frecleton ; he 

in the reverſion in fee, anno 13 El. Reg. by his deed grant- 

ed a rent- charge in fee iſſuing out of all his lands and tene- 

ments, communiter vocat” Crewelfield Grange, quondam in tenura 

(a) Car. 130. Will Rainsford, & adtunc in tenura & (a) occupatione Henrici 
Sor ev. 261, Bere vel affi gnator ſuorum. The rent is behind, the ſaid term 
296. Palm. 329, for 30 years expires, he in reverſion makes a feoffment in fee 
7 Leon. 25. of the ſaid farm to another, the grantee makes his executors 
Hr ig 1 and dies, the feoffee makes a leaſe at will, the executors of the 
1 And. 378, grantce diſtrain for the rent arrear in the life of the grantee 
before the expiration of the term; and judgment was given 
for the executors againſt the plaintiff. And in this caſe three 
points were reſolved, /cil. two at the common law, and one 
upon the ſtatute of 32H. 8. cap. 37. 
The firſt point was, that at the common n law there was „ 
difference between annuity in fee and rent ſervice, charge, 
or ſeck; for in cafe of annuity, although it continues, yet 
in ſome caſe an action of debt may be maintainable for the 
(3) Poſtea 49. b. arrearages; as if (5) a parſon or prebendary, &c. has an an- 
Pork, 3 D. nuity, and the annuity is arrear, and parſon or prebendary, &c. 


religns, he thall have an action of debt for the arge 
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ſo if the Parſon or Prebendary dies, his (a) executors ſhall 
have an aCtion of debt for the arrears incurred in the life of 
his teſtator, becauſe the perſon of him who ought to pay the 
annuity, is chargeable in a writ of annuity : but otherwiſe it 
is in caſe of rent, be it rent-ſefvice, rent-charge or ſeck, {or 
when the rent continues of any eſtate of freehold, no action of 
debt lies for, the () arrearages. Alſo at the common law great 
difference appears when rent in fee is extinct either by act in 
| law, or by act of the party, and when particular eſtates in. 
rents expire or determine: and therefore at the common law, 
if the ſon be lord, and the father tenant by certain rent, the 
rent is arrear, the tenant dies, and the tenancy deſcends to 
the ſon, in that caſe the rent is determined and extinCt by act 
in law, and yet the executors of the lord ſhall not have an 
action of debt for the arrears incurred in the life of the teſta- 
tor, becauſe the lord himſelf could by no poſſibility have an 
action of debt for the arrears, for the tenure was all in the 
realty, and the tenant could not be charged in any perſonal 
action for them. But if a woman is endowed of a rent, or if 

a rent is granted for life, and the tenant attorns, the rent is 
arrear, and afterwards the particular eſtate in the rent deter- 
mines by death, the executors of the tenant in dower or of 
the grantee for life, ſhall have an action of debt by the common 
law for two reaſons. 1. Becauſe by poſſibility the teſtator 
| himſelf might have an action of debt, for if he had ſurren- 
dered his eſtate to him in reverſion, he ſhould have an action 


of debt for the arrearages incurred before. 2. Theſe particu- 


lar eſtates with the attornment of the tenant, or when the law 
ſupplies attornment, amount to a real contract in law, which 


- 22 © 
(4) F. N. B, 
12d, Lit. 
Poſtea 49. b. 


(5) 9 Co. 38. b. 
Cr. El. 89 5. 
1 Roll. 594. 


F. N. B. 122, 
3 Co. 23. 
3 Co. 64. 


realty, when the eſtate of freehold is determined, diffolves 


itſelf into perſonalty : and theſe are the true differences as to 
this point proved and approved in our books; and therefore in 
45 E. 3. Executors 71. where the caſe was, that the father 
granted a rent charge out of certain lands to his fon in fee, 
the rent is arrear, the father dies, the land deſcends to the fon, 


by which the rent is extinct by act in law, the ſon brings an 


action of debt againſt the executors of the father for the arrears 


incurred in the father's life, and adjudged that for them (as ar- 


rears of a rent) no action lies, but for the arrears of an annuity 
it was maintainable ;z and altho' by the deſcent of the land to the 


grantee being heir to the grantor, as well the annuityas the rent 


was determined and that the orig. election was annexed to an 


_ Inheritance, yet inaſmuch as the inherit. of both was determined 


by act in law, (which will do wrong to none) it was thereforead- 


judged, that his election ſhould remain as tothe ſaid arrears, which 


election he has made by bringing the action of debt againſt the 


U 2 executors 


(a) Dy. 375. pl. 
20. 


19 H. 6, 42. a. 


. 7 Co. 28. b. 
(% Co Lit. 162. b. 
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executors of his father; for the book ſays, that the ſon may 
chooſe whether he will have a writ of annuity or diſtreſs, &c. 
4 E. 3. Executors 98. A man makes a leaſe for life (a) ren- 
dering rent, the rent is arrear, the leſſor dies, the executors 
during the life of the tenant for life ſhall not Rave an action 
of debt, but after the eſtate for life determined the action 
mall be maintainable, ꝙ H. 6. 43 14 H. 6. 26. 19H. 6. 43. 
32 E. 3. Dette q. F. N. B. 121. C. accord: fo if rent is grant- 
ed for life, or a woman is endowed of a rent, the executors of 


the grantee, or of the tenant in dower ſhall have an action of 
debt by the common law, as appears by 32 E. 3. Dette g. 34 


H. 6. 20. *gH. 7.17. But in the caſe of 11 (6) H. 4. fol. 


ultimo, when rent is granted for lite, and afterwards becomes 


arrear, and afterwards the tenant aliens, and afterwards the 


_ grantee of the rent dies, the action ſhall be maintainable 


(ooo. Lit. 162. b. 
Fitz Det. 180. 
Poſtea 51. a. 


7 Co. 39 b. 


againſt him who was tenant, and took the profits when it was 


arrear. (c) 26 E. 3. 64. a. b. Sir Will. Loringe's caſe. Sir 


William Loringe was grantee for life of a rent out of the 


mofety of a manor, of which moiety a man was ſeiſed in the 
right of his wife, the rent was arrear; Sir William Loringe 


died, his executors brought an aCtion of debt againſt the huſ- 
band only for the arrearages of the zent. and there two points 
are adjudged: one, that by the death of Sir William Loringe, 


the grant for life was turned into nature of debt, 2. That for- 
aſmuch as the huſband took the profits of the land charged 
with the rent when it was arrear, that he only (without his 


wife) ſhall be charged in an action of debt: and there it is 
held, that after the death of the huſband the action of debt in 


fuch caſe ſhall lie againſt his executors. if there is lefſee for 
life - of a manor, and the rents are arrear, the tenant for life 


: (2) Antea 48. b. 
Poph 87. 
Br. Det. 94. 
(e) Antea 49. a. 
* Co. Lit. 162. b. 
(Vo. Lit. 47. b. 
283. b. 162. b. 

3 Co. 66. a. 

| Dall. 17. pl. 6. 
I Roll. 196,665, 
915 Dy. 24. pl. 
149. Dy. 140. 
E's, | 


B. N. C. 176. 


Br. Det. 194. 
Br. Relief 11. 
| Noy 43, 44. 

O. Benl. 10, 
(g) Co. Lit. 47. b. 
33.2 162. b. 
Dall. 17. pl. 6. 

1 Roll, 506. 66 5. 
Br. Det. 194. 
Br. Relief 11. 
Kelw. 133. pl. 
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4 Co. 9. 2. 


furrenders his eſtate, he ſhall have an action of debt for the ar- 
rearages: ſo if a Parſon or a Prebendary, &c. who has an an- 


nuity (4) reſigns, he ſhall have an action of debt for the ar- 
rearages incurred before the reſignation, 19 H. 6. 41. b. 43. 
F. N. B. 121. D. E. So if a Prebendary or Parſon, &e. (e) 
dies, his executor ſhall have an action of debt for the arrear- 


ages incurred during his life. Jide 4 H. 6. 31. 7 H. 6. 19. 


8 H. 6. 7. 19 E. 3. * Juriſdiction 22. F. N. B. 120. L. The 


executors of the lord ſhall have an action of debt for (J) re- 


* 


lief, for it is but an improvement of the ſervice, and ſo it was 
adjudged in 32 H. 8. Rot. 429. in Leak's caſe. Fide(10.) 
II H. 6. 11. 11 H. 6. 18. 34 3 1. Avowry 233. But 


the lord himfelf ſhall (g) diſtrain, and ſhall not have an 


action of debt, as it is ſaid in 7 H, 6. 13. 22 Aſſ. 52. A 


woman made a leaſe for life rendering the firſt 3 years 1008. 
and afterwards 401. during the firſt 3 years ſhe was diſſeiſed 


of the rent, and brought an aſliſe, and adjudged maintainable, 


for in judgment of Jaw all is but one rent, altho' it is divided 
in payment, vide 15 E. 3. Execution 63. But it was reſolved, 
in the caſe at bar, that the arrears due in the life of the grantee 
| 9 4 were 


part IV. 
ere loſt at common law. 
that Hobbesfield was not charged with the ſaid rent by reaſon 
of theſe joint words; for although it is parcel of Crewelfield 
Grange, and that Henry Bere and Freeleton had the reverſion 


of the term, and ſo the land might be ſaid in their tenure ; 
yet foraſmuch as Henry Bere had not then Hobbesfield in his 
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The ſecond point reſolved was, 


occupation, Hobbesſield is out of the ſaid words, by reaſon of 


the ſaid laſt clauſe, ſcil. & adtunc in tenura & occupatione Hen - 
rici Bere. So that by reaſon of the conjunctive, which joins 
the tenure and (a) occupation together, nothing 1s charged, 
but ſo much of the ſaid Grange only as was in the tenure and 
occupation of Henery Bere, and that was not Hobbesfield ; 
vide for the expoſition of this conjunctive (et) (% 19H. 6. 4. 
a. b. & E. 4 (c) 42. b in the cafe of a releaſe. The third 
point reſolved was upon the ſaid ſtatute of 32 H. 8. (4) cap. 37. 
And the doubt aroſe upon theſe words: “ and'it ſhall be law 
« ſul to every ſuch executor, &c. of any fuch perſon or per- 
© ſons to whom ſuch rent or fee farm is or ſhall be due and 
not paid at the time of his deceaſe, to (e) diſtrein for the 
arrearages of all ſuch rents upon the lands, & So long 2s 
the ſaid lands, tenements, or hereditaments, continue, re- 
main, or be in the ſeiſin or poſſeſſion of the ſaid tenant in 
demeſne, who ought immediately to have paid the laid 
rent, &c. be in the ſeiſin or poſſeffion of any other perſon or 
perſons claiming the faid lands, tenements, and heredita- 
ments only, by and from the ſaid tenant, by purchaſe, gift, 
or deſcent, in like manner and ſorm as their /aid teſtator 
might or ought to have done in his life.” And it was ob- 
jected, that this caſe was out of the ſaid act, for the ſaid act ex- 
tends only to tenants in demeſne who immediately ought to 
have paid it, and that was in the caſe at bar, the grantor and 
thoſe who claim only “ by and from him ;” and in this caſe 
lelſee at will of the feoffee doth not claim only © by and from 


(a) Hob. 171. 

2 Roll. Rep. 267, 
226. Palm. 320. 
4 Leon. 115. 

Lit. Rep. 25, 62. 
Cr. Car. 130, 448, 
473. Godb. 237. 
Hurd. 22 5. 

Co Lit. 249. b. 
1 And. 178. 

1 Leon. 251, 
(hb), £ Co. 7. be 
(eig Co. 5. b. 
Fitz Releaſe 14. 
Br Releaſe 29. 
(4) Co. Lit. 162. a. 
1 Leon. 30a, 303. 
3 Leon. 59, 263. 
(e) 5 Co. 118. 


„ the grantor,” but he claims “ by and from the feoffee,“ 


and ſo out of the ſtatute. 
feoffee of the ſeoffee, and fo in infinitum, is out of the ſaid act; 
and ſo, it was ſaid, have like ſtatutes been conſtrued, which 
are ridti juris, becaule they reſtrain the common law, as W. 
2. cap. 40. (J) in cui in vita, if the vouchee vouches over 
one within age, the parol ſhall demur, as it is adjudged in 18 
E. 4. 10. a. So there it is ſaid, upon theſe words (expectet 
emptor) that the feoffee of the feoffęe is out of the ſaid act. 16 
E. 3. Age 47. agrees to the caſe of 2 feoffee 19 E. 3. Age 2. 
But it was adjudged, that altho' the leſſee at will doth not claim 
immediately from the grantor, yet he is within the ſaid act: 
for where things are due in right and truth, and become 
remedileſs by the act of God, /c. by the death of him to whom 
they were due, in ſuch caſes acts of Parl. which g:ve remedy 

8 3 | in 


And therefore it was ſaid, that the 


Vico 15.4, 
PiuwC. 17. b. 
8 

2 Inſt. 455. 

2 Leon. 148. 

6 Co. 5 A 
2 Roll. Rep 246. 
Br. Age 43. 
46 E. 3. Age 76. 
7 E 2. Ape 139. 
14 H. 7. 18. v. 
a 


10. a. 
6 E. 3. 216. b. 


(a) 3 Leon. 263. 
x Leon. 302, 303. 


(B)Co.Lit. 162. b. 
(e) 2 Sic. 54. 
Sodb. 363. 


; 3 Co. 62. b. 


claims under the feoffor, and that was the intent of the act: fo 


(4) Vaugh. 40, 
41. | 
1 Roll. 672. 

Co. Lit. 162. b. 


rears: alſo in the elauſe next preceding touching the action 


„ have; 
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in ſuch caſes, God forbid that they ſhould not have a benign 


and favourable interpretation, and extend to advance the re- 


medy proportionably to the miſchief and defect of the law, 
according to the intent and meaning of the makers of the act. 
And therefore the ſeeond (a) feoffee, and ſo over in inſinitum, 
ſhall be charged by force of this act, for what reaſon wil 
there be to bind the firſt feoffee, and not the ſecond feoffee, 
and ſo all others? And what reaſon will there be to bind only 
the immediate heir who ſhall have it by deſcent, and not ay 

other mediate heir ? For otherwiſe as to this point the ſtatute 


will ſerve to little purpoſe, and eſpecially when the firſt feof- 


fee may alien the land at his pleaſure; and all the ſons of 
Adam are ſubject to death: ſome alſo conceived, that the 


ſecond feoffee is within the expreſs words of the act, for al- 


though he is not in “ by the grantor,” yet he is i» © from 
„ him,” for © from (6) him,” amounts to as much as 
„ under him ;” and the word (c) (and) in this caſe ſhall be 
taken for (or) and this word (only) was added only to this pur- 
poſe, that he ought to claim only under the tenant in demeſne, 
and not paramount. As if tenant in tail makes a feoffment 
in fee and dies, and the diſcontinuee charges the land with a 
rent in fee, and afterwards enfeoffs the iſſue in tail within 


age, ſo that he is remitted, in that caſe (only) has its opera- 


tion, for now the iſſue in tail claims by title paramount: but 
it the tenant makes a feoffment in fee to the uſe of another, 


in that caſe c/uy que uſe doth not claim only by the feoffor, 


but alſo by the ſtatute, and he is not in the per, and yet he 


if the tenant makes a gift in tail, and the donee dies, the iſſue 
in tail 1s within this ſtatute, for he claims (only) under the 
title and eſtate of the tenant in demeſne, although he does 


not claim only by deſcent, but alſo per formam dont : fo if 
tenant in tail be, the remainder over in fee, the iſſue in 
tail is within this ſtatute, againſt the opinion in Plow. Com. 
in Manxel's caſe 4. b. But it was agreed per totam curiam, it 


A. has a (4) rent ſervice, or rent · charge in fee, or for life, 


and the rent is arrear, and afterwards A. grants over the 


rent to another, and the tenant attorns, and afterwards A. 
dies, his executors are not within this branch, for by the 


ſaid grant over, the arrearages were loſt, and were not due 
to the teſtator at the time of his death, as the ſtatute ſpeaks. _ 
Alſo the concluſion of the ſaid branch is, „“ In as large 


% and ample manner as the ſaid teſtator might and ought to 
and after the faid grant the teſtator himſelf nor 
any other could diſtrain, or have any remedy for the ſaid ar- 


of debt, the words are, ** unto whom any ſuch rent or fee 


farm is or ſhall be due, and not paid at the time of his death :? 
ſo that the act gives no remedy when the teſtator himſelf by 
bis own act has diſpenſed with the arrears, but when they were 


due 
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due to him at the time of his death, and by the a0 of God 


become temedileſs: and in this caſe a judgment upon another 
branch of this ſtatute, reported by Serjeant Bendloes, between 
Sharp (a) plaintiff, and Pool, defendant, in Communi Banco. 
Hil. 17 Eliz. in debt, London, 457, was cited, and the caſe 
was, a rent-charge was granted by deed to a feme-ſole for 
life, the rent was arrear, the woman took Sharp to huſband, 
the rent was again arrear, the wife died, Sharp brought an 
action of debt againſt the defendant heir of the grantor (tenant 
of the land charged) for all the ſaid arrearages, as well before 
as after marriage: and in that caſe it was reſolved, that for 
the arrearages incurred (by before the marriage, the huſband 


had no remedy by the common law, but for the arrears which 


incurred (c) during the marriage, the huſband in that caſe 
might have an action of debt at the common law, 26 E. 3. 64. 
10 H. 6. 11. b. F. N. B. 121. e. 22H; 6:25 a. But it 
was adjudged by force of theſe words in the ſaid act, © that 
« if any man hath, or hereafter ſhall have in the right of his 


e wife any eſtate in fee-fimple, fee-tail, or ſor term of life, 


© of or in any rents or fee farms, which be or ſhall be due 


"BY 


(2) N. Bendl. 263. 
pl. 273. 

Benl. in Aſh. 31. 
Berl. in Kelw. 
214. b. Co. Lit. 
162. b. 135. b. 
Ov. ze O. Benl. 


. 

Co. Ent. TO 
pl. 2. 

1 And. 47. 

(2) 1 Rolle 245: 
Go. Lit. 162. b 
351. b. | 
(c) Co. Lit. 162. 
b. 351 4. 
1 Roll. 345,382. 


„behind or unpaid in the ſaid wife's life, that then the huſ- 


„ band, after the deceaſe of his ſaid wife, his executors and 
« adminiſtrators, ſhall have an action of debt for the {ſaid ar- 
<© rearages againſt the tenant of the demeſne that ought to 
« have paid the ſame, his executors or adminiſtrators: and 
* allo may diſtrain for the ſaid arrearages in like manner and 
1 form as he might have done if his laid wife had then been 
living, &c.” That the huſband {ſhould have (4) all the ar- 
rearages, as well due before the marriage as after : but two 
objections were made, that the huſband ſhould not have the 
arrearages before the coverture: 1. Becauſe by the common 


(4 Co. Lit . 1 62 b. 


331 0... 
z Noll. 345. 


law, the executors or adminiſtrators of the wife, mivht have 


an action of debt for the ſaid arrearages before the coverture ; 
and the ſtatute, as appears by the preamble, provides remedy 
when the executors or adminiſtrators of him to whom the rent 
was due, „ cannot have or come by the ſaid arrearages, &c.“ 

And therefore it was faid, that the makers of the act did 
not intend to give remedy where there was remedy at the 
common law, nor to take away the remedy which ore had 
at the common law, and give it to anther. 
objection was, that the faid branch touching the huſband, 


The fecond 


gives remedy to him for the arrearages “ due in the ſaid wiſe's 
< life ;” ſo that the arrearages ought to incur when ſhe was 


a wife, and not before. 
tions, it was unanimouſly reſolved, that the huſband by force 
of the ſaid branch, ſhould have the ſaid (e) arrearages ; for 
the ſaid branch nate that the huſband ſhall have the ar- 
rears incurred in the life of his wife, and that cannot extend 

U 4 to 


But notwithſtanding theſe objec- 


(e)Co. Lit. 160 b. 
2 
1 E 345. 


(a) 10 Co. 28. 2. 
GNM. 239.340. 


Fitz. Deviſe 24. 
1 Rolles 912. 
Cr, Car. 106. 
12H. 7 22. 
Perk. 97. a. 
Yo EL. 4. 11... 
Fitz. Teſtament 
oF 

1 Roll. 914. 
12H 7. 23 a. b 
39 H. 6. 29. b. 
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to arrearages during the coverture, for the common law, in 


caſe when the wife has the rent but for life, gave him ſuch 


arrearages as appears before. And therefore when the ſtatute 
gives an action of debt to the huſband for arrearages, it ought 


not to be conſtrued to extend to thoſe which he might have by 


the common law hefore, but to the intent that the words of 
the act ſhould have effect, for (a) (verba accipienda ſunt cum 
effeftu) the ſaid words of the act ſhould be conſtrued of arrear- 
ages which were due before: and as to the ſaid exceptions it 


was reſolved, that a feme (5) covert could not make an execu- 


tor without the aſſent of her huſband and the (c) adminiſtration 
of her goods of right belongs to the huſband, and the ſtatute 
in naming the woman (wife) intended only to deſign and de- 
ſcribe the condition of the woman, and not to imply that the 


* arrearages ſhould incur after the coverture. 


r. Teſtrment 10. Br. Executors 98. Fitz, Executors 93. (c) 1 Roll. 910, 912. Dyer 2 51. pl. go. 
1 Jones 176. Cr. Car. 106, Mo. $71. 1 Leon. 216. 29 Car. 2. cap. 3. 1 Mod, Rep. 231. 1 Sid. 409. 
Nob 3, Palm, 521, 522. See 3 Salk, 21. 1 Salk. Tit, Adminiſtrator, ce. 


RAW. 


RAWLVYVNS“'s Caſk. 
| Mich. 29 & 30 Eliz. 


In the King's Bench. 


DETWEEN Rawlyns and Somerford the caſe in effect 4 Leon 116. 


as it was found upon ſpecial verdict upon not guilty 
pleaded in ejectione firme, for an houſe called the Ship without 
Temple-bar, was ſuch ; Peter Cartwright being poſſeſſed of 
the ſaid houſe for 30 years, of all in poſſeſſion, except a ſtable 
_ whereof one Warlow. was poſſeſſed for two years, aſſigned all 
his intereſt to Rawlyns ; and aiterwards Cartwright by deed 
indented demiſed the faid ſtable to Warlow, for ſix years after 
the ſaid two years ended: and afterwards Rawlyns by deed in- 


dented in conſideration of 251. fine to be paid, re-demiſed all 


the houſe to Cartwright for 21 years, rendering to him 241. 
per annum quarterly, and 51. quarterly at the ſame feaſts until 
the ſaid 251. were paid; upon condition, that if the ſaid ſum 


of 251. or the ſaid rent was arrear at any feaſt, &c. that then 


it ſhould be lawful for Rawlyns to re-enter ; and upon the 
back of the ſaid indenture of re demiſe was indorſed in this 
manner, Memorand” it was agreed between the parties be- 
fore the ſealing and delivery hereof, that Warlow ſhall have 


the ſaid ſtable according to the ſaid demiſe to him made.” 


And afterwards and before any day of payment, Cartwright 
_ re-demiſed the faid ſtable, which then was in poſſeſhon of 
Warlow, by force or colour of the leaſe for fix years made 


to Wariow, to the ſaid Rawlyns for ten years; and 
afterwards the rent was arrear and lawfully demanded, 


and alſo the 51. parcel of the ſum in grots was alſo not 


paid; and Rawlyns never entered into the ſtable, but War- 
low always continued in poſſeſſion of it, and Warlow never at- 


torned to any of the leſſees; and if the entry of Rawlyns for 
the condition broke was lawful or not was the queſtion ? And 


aiter many arguments at the bar and bench, now in this term it 


was adjudged, that the entry of Rawlyns for the condition 


broke 
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Gouldſ. 89, 93 
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25. 3 Keb. 500, 
505, 541, 542. 

10 Co. 51. a. 
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Lit. SeQ. 58. 


(a) Noy 118, 


119. Palm, 260. 
Jenk. Cent.254. 


$ Co. 162. d. 


Co. Lit. 260. 8: 


2 Leon 194. 
Salk. 82. N 


(5) 5 Co. 22. a. 
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Co, Lit. 138. b. 


5 Co. 85. b. 


(e) Owen 41. 
3 Leon 121. 


RawLYNs's Caſe, Part Ix. 


broke was lawſul. And in this cafe ſeven points were un 
nimouſly reſolved by Sir Chriſt. Wray, C. Juſtice, Sir T. 
Gawdy, „and the whole court.” 1, Whereas the verdict was 
entered three terms paſt, and in the entry thereof in the roll, 


the ſaid demiſe made by Cartwright to Warlow was not en. 
tered to be made by deed indented, and now in this term it 


was prayed to be amended ; and becauſe the note of the ſpe. 
cial verdict which the jury exhibited to the court, and which 


remained with maſter George Kemp, ſecondary to maſter 


Roper, purported that the jury found the ſaid demiſe, fro, 
Oc. by which it appeared to the court, that the demiſe was 
given in evidence, and reference made by the note to it; it 
was therefore held by the whole court,” that the record in 
this point ſhould be (a) amended ; and fo was it done in like 
manner in account between Gomerſal and Gomerſal in this 
very court within two years before. 2. Although the condi- 
tion confiſted of two parts in the (C) disjunctive, c. either 


for non-payment of the rent, or of the tum in groſs, which 


as to that was collateral; yet if it had been found that Cart- 


wright had re-demiſed any part of the houſe to Rawlyns, and 


that Rawlyns had entered, by which the rent was fuſpended, 
that thereby the whole condition, as well as to the 1aid col- 
Jateral ſum as to the ſaid rent was ſuſpended. For it was re- 


| ſolved, although the condition comprehended two ſeveral 


things in this disjunctive of two ſeveral natures; the one, the 
rent (e) iſſuing out of the land which is incident to the rever- 
ſion, and may be ſuſpended by the intermeddling with the 
land; the other, matter (4) collatera] to the land, which can- 
not be ſuſpended by the faid re-demiſe, yet here are not ſcve- 
ral conditions, but one entire condition which refers to two 


ſeveral branches, and therefore ſuſpended in part is ſuſpended 


in the whole; and that the condition was entire, appears by 
the concluſion of it, /c. for the non- payment of the one or the 
other, it ſhould be lawful for the leſſor to re-enter into the 


: whole land, fo that there is but one entire condition, and one 


entire entry, which is not by the act of the parties to be ap- 
portioned or divided, and becauſe this point was of late, /c. 


Paſch. 27 Elix. Rot. 185. between (e) Brightman and Somer- 
ford in this very caſe (although between other parties) upon 


grave advice adjudged by dir Ed. Anderſon and his compani- 


ons, Juſtices of the couit of C. B. Sir Chriſtopher Wray, and 


(Y) Co. Lit. 


758. a. b. Cr. 
Car. 101. 
1 Ventr. 277. 


caſe which was in the Com. Pleas; for when the leſſor c pts a 


the court of King's Bench would. not ſuffer this point to be 


argued again, but agreed with the faid court of Common 
Pleas in the point adjudged. 3. That if Cartwright had re- 


demiſed any part of the houſe to Rawlyns, and Rawlyns ne- 


ver entered into it, yet the rent by the acceptance of the re- 


demiſe before any entry, is (f) ſuſpended ; fo that the non- 
entry of Rawlyns makes no difference between this cafe, and the 


le- 


part IV. RAWLYNS's Caſe, ; 


te demiſe, and ſuffers a ſtranger to occupy the part re-demiſed, 
it ſuſpends the rent; as well as if he himſelf had entered. 4. 


That the ſaid leaſe made by Cartwright to Warlow by indenture 


when he (a) had nothing in the houſe, was, notwithſtanding, 
good againſt him by concluſion ; and when Rawlyns re-de- 
miſed the whole to him, then was his intereſt bound with 
this concluſion, and then when Cartwright re-demiſed the 
ſaid ſtable to Rawlyns, now was Rawlyns concluded alſo. 
For all parties and privies in eſtate or intereſt are bound by 
eſtoppels, and then the caſe is no other; but Cartwright de- 
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(a) Cr. Car.110. 
Het]. 33. Jeak. 
Cent. 2 54. 


miſes to Warlow for ſix years the ſaid ſtable, and afterwards 


demiſes to Rawlyns for 20 years, fo that this is a good leaſe 


in reverſion for 14 years, this doth not make any ſuſpenſion 


of the rent, or condition, for it is not any grant of the rever- 
ſion, but a future intereſt in reverſion, no term but an intereſt 


of a term as the pleading is; and notwithſtanding ſuch grant, 


the reverſion (without attornment) remains in the grantor, 
and he ſhall have the rent reſerved upon the firſt leaſe: but if 
there be attornment, then the reverſion paſſes, and then will fol- 
low ſuſpenſion : and therefore it was agreed, if a man (6) makes 
a leaſe for 21 years rendering rent, with clauſe of re- entry, 
and afterwards the leſſee makes a leaſe to the leſſor for fix 
years. to begin two years after, and afterwards the rent being 
| lawfully demanded, is arcear, the leſſor may lawfully re- 
enter and take advantage of the condition, notwithſtanding 
the acceptance of the ſaid future intereſt, and by the + entry 
defeat the future intereſt which was veſted in him: if a man 
makes a feoffment in fee upon a (c) collateral condition, and 
afterwards the feoffee re-demiſes the land to the feoffor, and 
afterward the condition is performed, now the re- demiſe of 
the land being no ſuſpenſion of the condition, is no im- 
pediment but that the feoffor ſhall ſhall take advantage of it, 


(3) 1 Rolle 939. 


iS 


＋ Catthew 260. 


(c) 1 Rolle 939. 
I Co. 97. 2. 
Jenk. Cent. 2 54. 
3 Keb. 505. 

1 Co. 174. a. 

2 Brownl, 228. 


and thereby deſtroy the term which he himſelf has accepted, 


as it is held 20 E. 4. 19. a. 8 H. 7. 8. 20 H. 7.4. 8o in the 
caſe at bar, the re-demiſe in futuro makes no ſuſpenſion of the 
rent, and per conſeguens no ſuſpenſion of the condition. 5. Al- 
though it was objected, 1. That (d) eſtoppels conclude the 
parties to ſay the truth, but cannot conciude the jurors be- 
cauſe they are ſworn ad veritatem de & ſuper præmiſſis di- 
cendam': and 2. That eſtoppels ought to be pleaded, and 
in pleading the party ought in the concluſion of his plea to (2) 
rely upon the eſtoppel, and not demand judgment it action, 
or make other concluſion, as it is held in 22 H. 6. 53. and for 
theſe reaſons the court ſhall not give regard to this eſtoppe 
by deed indented found by the jurors: yet it was reſolved in 
this caſe, that this eſtoppel being found by verdict, the 
court ought to judge upon the whole ſpecial matter accord- 
ing to law : and true it is, that the jurors are {worn ad verit 
ac; and therefore they have done well in the caſe at bar to 
| e find 


(4) 2 Rolles 690. 
er. Care 310... © 
Co. Lit. 227. a, 
352. a. Cr. El, 
36, 37 140, 
309: Jenk. Cent. 
254. 2 Co. 4. b. 
Owen 6. 
1 Leon 206. 
Sav. 98, 99. 5 
Dyer 147. pl. 73. 
Cart. 155. Palm. 
20. Hard. 483. 
2 Brownl. 150, 
Hetl. 33. Moor 
96. Lit. Rep. 
271,273. Latch. 
„ 

(e) 2 Jones 8. 
Co. Lit 227. a. 
Hob. 207. 11 
Co: 12. , Dot; 
pl. 158. 


RawLYNs's Caſe. Part IV. 


find the whole truth of the caſe, and leave the judgment of it 


/ 


(a) Moor 69. 
2 Leon 159, Co, 
Lit, 227. 3. Cr. 
Fl. 36, 37, 140, 
309. Lit. Rep. 
271, 283. 


Co. Lit. 228. As, 


to the court, which upon the whole matter ought to judye 
according to law. And Wray C. J. ſaid, that it was ad- 


' Judged in (a) Pleadal's caſe, in 8 Eliz. that becauſe a jury did 


not find ſuch a leaſe by deed indented which took its opera- 
tion only by concluſion, intending that they being fworn ad 
veritatem dicendam, and that eſtoppels conclude the parties, 
but not the jurors to ſay the truth, were therefore attainted 
and had judgment accordingly ; for the Juſtices in the fame 


caſe held, that the intereſt of the land as to parties and privies 
was in a manner by ſuch concluſion bound, and no conclu- 
ſion ſhall be by ſuch deed indented after the term ended, as 


in 


Wray Chief Juſtice held, and in ſuch caſe the jury ought, if 
they will not find the ſpecial matter, and leave it to the judg- 
ment of the law, to find © at their peril” according to law. 
Vide for this point, 17 E. 3. 6. 18 Af 2. 22 Aſſ. 2. 22 Af, 
37. 34 E. 3. Droit 29. 15 E. 3. Aſſiſe 322, 13 E. 3. Gar, 
20. 35 Aſſ. 8. 1 H. 4. 6. b. 27 H. 8. 22. Plow. Com. 515. 
and many other books. And upon good conſideration of this 


judgment and the ſaid books, you ſhall underſtand and ob- 


ſerve good differences, and which opinions in the books are 


according to law, and which not. 6. It was reſolved, that 


if a man has land for 20 years, and he leaſes for two years 


rendering rent, and afterwards grants his whole term and in- 


tereſt to another, if the leſſee attorns, the reverſion ſhall 


| paſs; and if no attornment is had, yet the intereſt in rever- 


(5) Lit. Rep. 
351. fy 


ſion ſhall paſs, fo that the grantee ſha'l have the land aſter the 
the two years determined ; for the grant of one ſhall not be 
adjudged void, if to (4) any intent it may take effect. 7. It 


was reſolved if leſſee of an houſe for 20 years, leaſes part for 


two years, and afterwards leaſes the whole to another for ten 
years rendering rent, ſo that this enures as a leaſe in reverſion 
for the part in leaſe, and a leaſe in poſſeſſion for the reſidue, 
that the rent ſhall iſſue out of the whole, and the intereſt of 
the term, although it is not any eſtate which can be ſurrendered, 
and although it is joined with land in poſſcſſion, yet the rent 


| ſhall iſſue out of the whole: upon which judgment Somerſord 


St. 27 El.c.8. 
See 2 Sand 213. 
() 1 Siderf. 173. 
Lit. Rep. 60. 
_ Hetl. 52. 
1 Jones 177, 
Hutt. 92. Cr. 
El. 424, 54 1. 
Palm. 295. 


brought a writ of error upon the new ſtatute upon the judg- 
ment, and two errors were aſſigned. 1. Becauſe Rawlyns 
the plaintiff was an (c) infant, and was admitted by guardian, 
and no record thereof was made as is uſed in C. B. but only re- 


cited in the count; J. Rawlins per A. B gard' ſuum ad hoc per 


cur' ſpecialiter admiſ. queritur, &c. 2. The 2d error was al- 
ſigned in the judgment itſelf given in B. R. As to the 


firſt error the judges Anderſon C. J. of C. B. Manwood 
Chief Baron of the Exchequer, Periam, Windham, and 


Rhodes Juſtices, Clark and Gent Barons of the Exchequer, 
and of the coif, ordered the precedents in B. R. to be ſearched, 


for without precedents, prima facie it ſeemed to them, that 


there ought to be a record made of the ſaid admittance 


by guardian; and on ſearch of the records in B. R. many 
were 


Pait IV. ' RawLYNs's Caſe. | 54 


were found and ſhewed to the Juſtices, where (a) infants had (a) 1 Siderf. 17. 

ſued by guardians in the ſame court, and no record made of 3 60. 

their admittance by guardian, but ſuch recital in the count as 5 W = 

aforeſaid : the Juſtices and Barons na voce in regard of the Palm, 295. 
recedents which in this caſe make a law in the ſame court 5 

diſallowed the error, although precedents in minuto numero 

were ſhewed, where record was made of the like admittance 

of an infant in the King's Bench, as is done in the Common 

Pleas. As to the error in the judgment, all the ſaid points 

often argued in the King's Bench, and upon great delibera- 

tion adjudged, were again argued before the ſaid Juſtices and 

Barons of the Exchequer; and after many arguments at the 

bar and bench, all the matters before reſolved were from 

point to point, and for the reaſons before alledged, affirmed 

all the ſaid Juſtices, and judgment given accordingly. 

Ed. Coke and others were of counſel with the plaintiff, and 

Glanvill Serjeant and others with the defendant. - And this 

was the laſt caſe that Sir Thomas Gawdy argued, who was a 

moſt reverend Judge and ſage of the law, of ready and pro- 

found judgment, and of venerable gravity, prudence, and 

integrity. + by Cn ; | 
Nota reader, according to the opinion of Wray Chief Juſ- London's Cafe, 

tice, it was afterwards adjudged in the Common Pleas, Paſch. 1 Anderlon 12.8, 

33 Reginæ Elia. in the caſe of one London, that if a man takes 5855 27 * 

a leaſe for years by deed indented of his own land, it is no x Jones 4 5. Lit. 

concluſion but during the term, and after the end of the term Rep. 372. Co. 

the leſſor may enter or occupy the land, for by the determina- 1. Wk 

tion of the term, the eſtoppel is alſo determined, and then 8 5 

both the parts of the indenture belong to the leſſor, as it is 

held 38 H. 6. 24. And ſo the law is now reſolved in a caſe 

which was much controverted in our books, 14 H. 6.23. 8 

H 4. 58. 3E. 4. 14. 8H. 6.17. 44 E..3-Eltoppel 10. 43 

E 3. 17 11 H. 6. 1 43 E. 3. Eſtoppel 7. 2H. 4. 6. 12 H. 

4. 19. Litt 156. (17) 47 Aſſ. 3. 35 AM. 8. 10 E. 3. Double 

Plea 8. The opinion of Hales and Montague in Pl. Com. 
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. The Warden and Commonalty of Sadlers Cafe, 


I Anderl. 180, 
181. Co. Ent. 
402. pl. 1. 9 Co. 

b. 96. a. 
See Skinner 608, 
bog. 


(a) 1 Anderſ. 
180, 181. 1 Co. 
173. 2 Rolle 
Rep. 42 1. 2 Inſt. 
688. 


Part IV. 


Trin. 30 Eliz. in Chancery. 
Monſtrans de Droit | 
MN virtue of a writ of mandamus after the death of Thomas 
Cox, it was found by inqueſt before Wolſtan Dixy Mayor 
ot London, Eſcheator of the ſaid city 17 Junii, anno 28 Eliz, 
and returned in the Chancery, that the ſaid Tho. Cox, 4 
obitus ſui was ſeiſed in his demeſne as of fee, of 11 meſſuages 


and 8 gardens in the pariſh of All-Saints in London, and died 
without heir, and that they were held of the Q. in ſocage; 


and the wardens and commonalty of Sadlers in the Chancery 


ſhewed their (a) right, that long time before the ſaid "Thomas 


Cox had any thing in the ſaid meſſuages and gardens, one 


Richard Mylard was ſeiſed of them in his demeſne as of fee, 
And being ſo ſeiſed 6 die Aug. anno 15 H. 8. by his will in writ- 


ing deviſed the ſaid meſſuages and gardens to the wardens and 


(B) 2 Bulſt. 193. 
8 Co. 129. a. 
1 Rolles 556. 


commonalty of Sadlers in fee, and died; and that they were 
ſeiſed until by the ſaid Thomas diſſeiſed, who ſo ſeiſed died 
without heir: and ſhewed the cuſtom of London, that a citi- 
zen (b) and freeman may deviſe in mortmain ; and averred 
that the ſaid R. Mylard was a citizen and freeman of London, at 


the time of his death : upon this plea the Attorney-General de- 


murred in law; and if a monſtrans de droit in this caſe lay, or they 
ſhould be put to their petition was the great queſtion of the caſc: 


and this cafe on the Q.'s part, and on the parts of the wardens 


the Juſtices of 


ſtbe King is Or by mat- 


and commonalty was often argued as well in Car? as before ail 
"Avg and Barons of the Exchequer at Serj. [nn 
in Fleet- ſtreet. And in this caſe divers points were reſolved. 
7 | 71. By record judicial, as 
| attainder, &. _ a. 
2. Miniſterial on oath, as 
\ office. = by 
3. Or by conveyance of re- 
| cord by aſſent as fine, deed in- 
Lrolled, &c. . 


7s by mat- 
| ter of re- 
ſ cord, which 
| 52 FM either 
{In every 5 
e As alienation in mortmain, 
vl Fig purchaſe by alien born, the 
ae nag 1 q Os King's villain, eſcheat by death 
J 3 nt . without heir, &c. and this 
n er In- | by ones. of found by record miniſterial, 
heritance, | record on „ 


his title outh; © | as before the Eſcheator or other 


Lofficer. 


When land comes to the 
Eing by eſcheat or other mat- 
ter of fact, and the King's of- 
ſicers put it in charge in the 
Exchequer without office. 


| | Or by mat-! 
| ter in fact, 
only, -. 


part. W. | Commonalty of Sadlers. 


And it was reſolved that in all theſe caſes, at the common 
hw, when the King was ſeiſed of any eſtate of inheritance 
or ſreehold by any matter of record, be his title by matter of 
record judicial or miniſterial, or by conveyance of record, 


or by matter in fact, and found by office of record, he who 
bas right could ndt by the common law have any traverſe: 


upon which he was to have amaveas manum, but was put to 
his „“ petition of right” (in nature of his real action which 
he could not have againſt the King, becauſe the King by his 
writ cannot command himſelf) to be reſtored to his freehold, 
and inheritance, 4 H 6. 12. 24 E. 3.23. 1H. 7. 3. 4 E. 4. 
21. b. 9 E. 4. 52. But at the common law the party grieved 
might in ſome caſe have his trans de droit where the King 
was ſo entitled, and in ſome caſe not, when the King's title 
was by matter in fact, as by reaſon of purchaſe by an alien 
born, or the King's villain, or for alienation in mortmain, 
or by death of the King's tenant without heir, &c. in all 
theſe and the like caſes, if office be found for the king, and 
in the ſame office the title or intereſt of the party be found, 


there the party grieved might at the common law have his 


monſtrans de droit, becauſe his title appears by the ſame record, 
whereby the King is intitled ; as it a diſſeſor aliens in mort- 


main, or to an alien born, or to the King's villain, or dies 


without heir, the Jand being held of the King and all the 


ſpecial matter is found by office, /c. the diſſeiſin and the 


alienation, or the death without heir, in all theſe caſes the 
party grieved ſhould have menfirans de droit at common law; 
and ſo are the books to be intended in 9 E. 4. 51- & 13 E. 4. 


8. a. 4 E. 4. 21. 33 E. 3. Traverſe 36. It was found by office | 


that T. by licence of the King did marry the King's neif, and 
that certain lands deſcended to the ſame neif, which her huſ- 
band aliened without the King's licence (his wife being the 


King's neif ) to another, and for this caule the land was ſeif- 


ed; whereupon thealience came into the Chancery and ſhew- 
ed all his caſe which was found by the office, and becauſe the 


whole truth of the caſe, ſe. The King's neif, married by his 
licence 3 2. The deſcent to the neif after the coverture ap- 


peared in the office; it was awarded, that for this cauſe the 
the huſband might hold by the (a) courteſy, and by his aliena- 
tion put the wife to her action, and thereupon by award the 
alienee had reſtitution : by which caſe it appears; firſt that 


the woman being married by the King's licence, is enfranchiſ- 


ed (b) at leaſt during the coverture, for if ſhe ſhould remain 
neif, then the huſb. ſhould not be tenant by the courteſy; for 
when the K's title, and the titleof a ſubject concur in the begin- 
ning, the K's title ſhall be (c) preferred, as Weſton holds, Plow. 
Com 263. b. 2. That when the whole truth of the cate appears 
in the office, that there was mon/trans de drait at the com- 
mon law: o it land was conveyed to che King upon con- 


dition. 


55 


2 Cro. 186. 


1 Roll. Rep, 95 


(a) 1 Leon. 47+ 
Co. Lit. 50. b. 


Golaſb. 29. 


(4) Co. Lir, 
30. b. 136. b. 


137. b. Doct. & 


Stud, 140. 2. 
4 Ed. 4. 25 per 
Diaby. 


(Co. Lit. 3o b. 


FR 129. b. 
Hara. * 
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2 Rolle 215. 
Hard. 13. 


Br. Livery, &c. 
42. Br. Office 
Antea, &c, 19. 


% . 


| The Caſe of the Wardens and Part IV. 
dition, if the performance of the condition be of record, 1; 
If the condition be to levy a fine of other land to the King, 
or to make a recognizance to the King in any court of record, 
or other like conditions which are to be performed of record; 
he who has performed the condition may have his monſ/trans 
de droit at the common Jaw, for his title appears of record, 
and there is no record which abſolutely entitles the King: 
but if the performance of the condition be not on record, then 
if the performance of the condition be found by office, he ſhall 


have mon/trans de droit by the common law, vide Plow. Com. 


229. But in the ſame caſe, if the office finds only title for the 


King, and omits the right or title of the party, although all 


the words of the office are true, yet by the common Jaw he 
cannot have monſtrans de droit, but for the reaſon aforeſaid he 
was put to his petition, and therewith agrees Piers Parttfield's 
caſe in 29 Aſſ. p. 31. it was found by force of a writ of diem 
clauſit extremum, that one held certain lands of the King in 
London and died ſeiſed without heir, wherefore the King gave 
the lands by his letters patent to Piers Partifield for his life, 
who ſued a writ to the Mayor of London to put him in ſeifir, 


and thereupon nothing was done, for which cauſe he ſued 
ſficut alias, vel cauſam nobis fignifices, upon which writ the 
Mayor returned, that the King's ſame tenant, by his will in 


writing and enrolled before the Mayor, deviſed the land to 
his wife for life, and that ſhe or her executors ſhould ſell the 


reverſion for his ſoul, and that the wife and John Digle her 


now huſband were in by the ſaid deviſe, wherefore he could 
not make livery; and afterwards P. Partifield by force of the 
King's patent entered; whereupon John Digle and his wife 
ſued a Scire facias againſt Piers P. if he could fay any thing 


 wherefore they ſhould not be reſtored, Piers P. demanded 


judgment of the writ for two reaſons: 1. Becauſe he held but 


for life, the reverſion to the King, in which caſe, ſuit ſhould 


be made againſt the K. 2. Since an office was found for the 


King he ſhould not have this ſuit before hat upon his petition 
an office be found as it ought to be intended for him, and lo 
before he is admitted to ſhew his right, he ought to have bis 
right as well found by office, as the King's title was found by 

office, for that is ægquale jus: to which it was anſwered: 1. 
That fince they were ſeiſed of the freehold, that they were not 
to be ouſted without ſuit. 2. 'That againſt the King, petition 
could not be ſued, becauſe Piers was tenant of the freehold. 3. 


That this matter returned by the Mayor, &c. ſhould ſerve for an 


office, but for the office the reverſe of the matter was not found; 
which is as much as to ſay, that the whole matter found by 
the office was true, ſcil. that the tenant held the land of 
the King and died without heir, and by the ſaid deviſe it 
was confeſſed and avoided. And to decide theſe queſtions, 


all 


N 


Part V.  Commonalty of Sadlers. 


all the Juſtices of England were afſembled in the Chancery „ 


and by the award of all the Juſtices the writ was abated, be- 
cauſe no office was found for John Digle and his wife, and 
they were directed to ſue to the K. (/c. by petition) for an 
office which might ſerve them. Out of which award of all 
the Juſtices I obſerve theſe things: firſt, that at common law 
W 


en by office the King was ſeiſed of an eſtate of freehold, 


although all. the points of the office were true, yet the party 
grieved was put to his petition in nature of his real action, un- 
Jeſs his title was found by the office. 2. T hat a petition lies to 
the King although he has departed with the freehold. 3. That 
foraſmuch as the K's title is found by inqueſt of office upon 
oath, the title of the ſubject ought to appear by record of as 
high nature, /c. by like inqueſt of office upon oath, and not by 
the return of the Mayor, which although it is of record, yet 
it is not of ſo high and great regard in law as the office found 
by oath : ſo nota, judicial records, as attainders and judgments, 
are preferred before miniſterial records, as inquiſitions, and 
offices before Eſcheator, and they alſo being found in courſe of 
lawful proceeding by oath before returns, or conveyances of 
record, as hereafter more fully appears to you in this caſe. And 
in 30 Aſſ. pl. 28. by diem clauſit extremum it was found, that ]. 
held of the K. and that M. was his daughter and heir, who 
was of full age and had livery; and by another office it was 
found, that the ſame J. had another daughter K. who was yet 


* 


Stamf. Prær. 
83. b. Br. Office 
Antea 21. Br. 


Reſeiſer proRege 


25. Br, Scire 
fac' 220. Co, 
Lit. 77. 
Poſtea 56. b. 


within age, by which a Scire facias iſſued againſt the ſaid M. 


and her huſband, &c. who ſaid, that the land was given to J. 
and to his firſt wife, mother of M. in tail, and that K. was 
the iſſue oh, another wife, and ſo M. ſole heir, But by award 
of the whole council (/. the Juſtices, who are as to admini- 


ſtration of juſtice called in law the council) all the land was 


ſeiſed into the K's hands, becauſe the tail was not found by 
any office, but only that M. was general heir, ſo at the com- 


mon law, if the King by falſe office was poſſeſſed of the 


cuſtody or intereſt in any land by reaſon of ward, or ideocy, 
or alienation without licence, or the like; in ſuch caſes, al- 
though the King was not entitled to a freehold, but to a 


chattel real, and by falſe oſſice only, yet the party grieved 


could not have a traverſe, and thereupon to have Amov' manum, 


but was put to his petition by the common law; and therewith 

agrees the book in 17 E. 3. 11. a. b. But yet as well a traverſe 

as a monſtr* de droit was at the com. law, as well concerning 

| freehold and inheritance, as chattels real, for in all caſes 

when by the office land is not in the K's hands, nor the K. 
Vo“. II. , 
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(a) Kelw. | 
33. a. b. 200. b. 
9 Co 96. b. 
Stamf. Pur. 
55. A. d. 3 Co. 
II. A. 


(5) Br. Seire fac? 
122. Stam. Prær. 
. b 
(c) Stamf. Prær. 
55. b. 9 Co. 
95. b. 96. b. 
(d) Stamf. Prær. 
8 3. b. Antes 56. a. 
Br. OFice Agtea 
21. Br, Reſeiſer 
pro Rege 25. Br. 
Seire fac* 220. 
Co. Lit. 77. b. 
(e) Br. Ahenat. 
14. Br. Ideot 2. 
Br. Traverſe de 
Office 22. Br. 
Office devant 24. 
Poſtea 126. b. 
Br. Feofiment de 
& c. 63. | 


The Cafe of the Wardens and Part IV. 
thereby in poſſeſſion, but the K. by the office is only entitled 


to an action, and cannot make a ſeiſure without ſuit, there, 
in a Scire facias brought by the King in the nature of 
ſuch action to which he is entitled, the party may upon the 
ſaid Scire 3 appear, and traveiſe the office at the common 


law, for the party is in poſſeſſion, and upon the matter found 
for him ſhall not have any Amoveas manum, becauſe by the 
office nothing was in the K's hands, but the K. ſhall be barr- 
ed of his action. And therefore if it is found by office that 
the King's tenant has (a) ceaſed for two years; or that the 
K's tenayt for life, or years has committed waſte, or that his 


tenant by knight's ſervice has made a feoffment by colluſion, 


in theſe cafes the King is put tv his Sire facias againſt the 


tenant, and in all theſe caſes the tenant in the Scire facias 


might traverſe the ceſfer, waſte and eollufton at the common 
law, and therewith agree the books in 14 (5) H. 7.23 a. & 


25. a. (c) 15 H. 7. 6. b. & 12H. 7.21: b. it appears allo by a 


book before any ſtatute made which gives traverſe, or men: 
ſtrans de droit, (d) 30 Aff. 28. 32 E. 3. Scire facias 106. 32 
E. 3. Fitz. Traverſe 38. (e) co Aff. 2. It was found by office 
that W. the K's tenant in capite died, and that the tenancy de- 
ſcended to R. his ſon and heir who is a fool and ideot from 


his birth, and that N. was terre - tenant, againſt whom a Scire 
facias iſſued, if he could ſay any thing that the land ſhould not 


be ſeiſed into the King's hands, who came and pleaded that 
this R. after the death of W. releaſed to one F. then tenant, all 
the right, &c. who enfeoffed him, at which time R. was of 
good memory; and traverſed the point of the office ſcil. with- 
out that, that Richard was a fool from his birth, for it would 


he in vain to award a Scare facias to know if he can ſay any 


thing, &c. and when he comes that he ſhould plead nothing : 
but if the office finds no other in poſſefſion but the ideot, 


thereby the K. is in poſſeſſion, then he who in truth was terre 


tenant and is ouſted by the office, cannot traverſe the office to 


| have Amwoveas manum, becauſe it doth not appear by the oſſice, 


{f) Kelw. 178. 
pl. 11, 4 E. 4. 
21. b. Br. Peti- 
tion 28. Br. Tra- 
veile 33. Fuz. 
1rverie 5. 

2 Co. 823. 
Stem. Prœr. 61. 
Moor 659» 


that he was tenant at the time of the office, but is put to his 
pctition : but foraſmuch as in cafe when the K. was in poſſet- 


fon by the office, or might feife without ſuit, there the party 


was put to his petition, which fuit was tedious, and of great 
delay and charges to the party grieved, for his relief was the 
ſat. of ) 34 E. 3. cap. 14. made, by which it is enaCted, that 
where lands or tenements are ſeiſed into the K's hands by ot- 


fice of the eſcheator, containing that the K's tenant made there- 
of alienation without the K's licence, &c. out of which words 


divers things are to be abſerved: 1. where it is ſaid, where lands 


or tenem. are ſeiſed into the K's hands, &c. it thereby appears 
that the miſchief was, where the lands or tenem. were ſeiſed 


into the K's hands by the oſſice, for it was not any miſchict 5 
as has been ſaid, where the K. was entitled but to the action, 


for there was traverſe at che common law. 2. That this act 5 
| | tends 


— 


— 
— 


— 2 5 
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tends only where the K. was entitled by office only, for the words 
are, „ ſeiſed into the King's hands by office of the eſcheator.” 
3. That this act extends only to the cafe of alienation without 
licence, and to the cafe of ward, But three things were grievous 
to the people which were not remedied by this act. 1. That Kelw. 178. b. 
no office was within the purview of this act, but only office 1 Nell 15. 
found virtute brevis, or commiſſionts ; for the words are (taken by 351. 
the K.'s commandment) ſo that an office found virtute officit, was 
out of this act. 2. That the ſaid act, as appears before extends 
only to the ſaid two caſes of alienation, without licence and 
of ward. 3. That the ſaid act extends to a traverſe only, and 
not to mon/lrans de droit, by which although on the traverſe | _ 
the iſſue was ſound for the plaintiff, yet the Judges could not N 
proceed to judgment without a writ De procedendo ad judic', 
which were great and grievous miſchieſs; for remedy of which 
another ſtat. was made, anne 36 E. 3. cap. 13. for the griev- 
ous complaints which the King had heard from his people of 
his Eſcheators, &c. He' willed and ordained, with the aflent 
aforeſaid, that lands ſeiſed into the King's hands for cauſe of 
ward, be ſafely kept without waſte, & c. So of other lands ſeiſ- 
ed into the King's hands by inqueſt of office taken before 
Eſcheators, which words are general. I. As to the matter, for 
they are not reſtrained to the two things, ſc. alienation without 
licenee, and ward mentioned in the former act. 2. As to the 
office, for they extend as well to offices found virtute brevis, 
froe commiſſionts, to which only the former act extended, as to 
offices found wirtute officii, And as to the great objection 
which was made, that foraſmuch as the words of the act are, 
that the Eſcheator ſhall ſend the inqueſt into the Chancery 
within the month, &c. that it ought to be intended of an office 
found virtute brevis, five commiſſions, becauſe no office found 
before the Eſcheator virtute "ts could by the law be return- 
ed into the Chancery, but only into the Exchequer, as it is ſaid 
in 4 E. 4. 24. a. & Stamf. Prarog. 70. b. To that it was an- 
{wered and reſolved, upon ſhewing of infinite precedents in all 
ages, that ſuch offices had been returned by the Eſcheator as | 
well into the Chancery, (a) as into the Exchequer, and the (a) r Cs. 42. b. 
Eſcheator had election to return it into which of the courts he een 416, 
would, for he is attendant to both courts, and both are the Kab al 
King's courts: then the ſtatute goes further, “ and be heard Ley de Gards 8. 
without delay to traverſe the office,” (which words, as to Livenes 25. 
the matter and manner of the oflice, are general, ſo that by theſe — wh 
branches, the two firſt of the ſaid' defects were remedied) or 
© otherwiſe to ſhew his right, &c.“ by which the monſ? de droit 
was given to make a ſinal diſcuſion without attending other com- 
mandment, by which words they {hall proceed to judgment with- . 
out any procedendo; and fo all the faid miſchiefs were remedied. 
But it was reſolved, that this act doth not extend to any ju- 
dicial record, as attainder, or recovery, but only when 
| 5 A. 2 nothing 
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3 Co. 111. a. 


_ Hales 17. 


{a) Hard. 8 1. 


(3) 5 Co. 26. 2, 


1 Brownl. 191, 
2 Co. 23.4 
6 Co. 43 b. 


Dav. 33. b. 


® Lane 58. 


{ 


The Cafe of the Wardens and Part IV. 
nothing appears of record for the King but only the office; 
and therein the makers of the act had great reaſon, for in cafe 


of attainder and office, the King is entitled by (a) double 


matter of record, wherefore the party grieved ought to avoid 
it by double matter of record, and not by ſingle traverſe, or 
monſtrans de droit; for it was ſaid, nihil tam (b) conventens oft 
naturali equitati, unumquodgae difſolus eo ligamine quo ligatum eſt, 


and therefore he ſhall be put to his petition, upon which he 
2 Inſt. 3 59,57 3. 


ſhall have an office found containing his title of record, which 


is required by the juſtice of the law, becauſe the King's title 


commences by record, and thereupon the party grieved ſhall 
traverſe the King's title found by the office, or ſhew his right, 
and confeſs and avoid it; and if upon the traverſe, or non de 
droit, it is found for him, or the King's Attorney confeſſes it, 
* then he ſhall have Amon” man', for he has anfwered and ſatis- 


fied double matter of record with double matter of record; 


_ vide 11 H. 4. 52. b. Another reaſon was when the King is in 


(e) Fitz petit. 1y. 


Br. Petit. 10. 


Br. Nonſuit 12 


(4) 36 E. 3. c. 13. 


Antea 57. a. 


ſe 34 E. 3. e. 14. 
Antea 56. b. 


Kelw. 1 78. pl. 11. 


Br. Office, 


Antea 23. 


(g) 3 Inſt. 12. 


1 Inſt. 390. 
22 R. 2. nu. 9. 


Stamf. Cor. 189. 
5 


= Plowd. 262. a. 


263. a. 
3 loft. 12. 


(5) 4 Inft. 73. 
17 E. 3 13. a, 
2 Sid. 101. 


(i) FitzpPetit. 13. 
e 
Br. Sci, fac“ 55. 
Br. Traverſe de 
Office 5. 


by force of a title by judicial matter df record, as by attainder 
or recovery, (e) there, for the eſtimation and credit which the 
law gives to judicial records, the party is put to his petition: 
theſe reſolutions of the Juſtices in this caſe agree with our 
books. 1. That the ftatute of (4) 36 E. 3. extends to other 
cafes, than to the caſe of alienation without licence and ward, 
which are mentioned in the act of (%) 34 E. 3. there are divers 
caſes agreed in our books; and therefore 43 Af. 28. it was 
found by oflice returned into Chancery; that one W. of (f) 
Herlington, who was ſeiſed of certain lands in the county of 


Vork, was aiding to Guilbert de M. who was the King's 


enemy, whereby the lands were ſeiſed into the King's hands, 
and thereupon came W. into Chancery, and traverſed the 
office, and it was found for him, and he had reſtitution by 


judgment of the court, which ſpecial caſe is not mentioned 


in the act of 34 E. 3. but is included within the general words 
of 36 E. 3. Cave lector, for at this day although a man is aiding 
to the King's enemies, or is killed in open rebellion againſt 


the King, he ſhall not (g) forfeit his lands nor his goods; but 
if the Chief Juſtice of the King's Bench (who is ſupreme (00 
coroner of all England) in perſon upon the view of the body 
_ Cott, Rec. 378. 


of him killed 1n open rebellion makes a record of it and re- 
turns it into the King's Bench, he ſhall forfeit his lands and 
goods, as it was done and reſolved in the time of H. 7. by Fineux, ' 
C. J. Vide 8 E. 3. 38. 7 H. 4. 47. and in 2H.4. (i) 10. b. Sir 


5 Tho. Talbot's caſe : the poſſeſſions of a Prior alien were ſeiſed 


Cott. Rec. 381. 


into the King's hands for certain cauſe, and afterwards the 
King made livery thereof, &c. and after livery, the King by 


writ out of the Chancery had take them again into his hands 


by this word reſumpſimus, and committed them to one Tut- | 
bury; and now came the executors of the ſaid Sir Tho- 


Part IV. Commonalty of Sadlers. 

mas, who had a term for years in the ſaid poſſeſſions, and in 
the Chancery exhibited their traverſe, and had a Scire facias 
againſt the ſaid Tutbury, and there Skrene for the defendant 
demanded judgment of the writ, for where the King ſeiſes for 
cauſe, a man may have a traverſe tothe cauſe, and anſwer to 
it by the ſtatute, meaning the ſaid act of 36 E. 3. for this caſe 
of prior alien was not within the ſaid act of 34 E. 3. But 


where the King ſeiſes into his hands, and determines no cauſe 
wherefore in certain, he ought to ſue to the King by petition, 


guod fuit conceſſum by the Juſtices aſſembled together for this 


purpoſe in the Chancery. Nota reader, it thereby appears, that 


a termor may have a traverſe in that caſe by the ſtatute of 36 
E. 3. But it was objected, that neither the ſtat of 34 (a) 
E. 3. nor the ſtat. of 36 (4) E. 3. extended to the caſe at bar, 
becauſe in this caſe the King was intitled to the freehold and 
inheritance, and the ſaid acts give remedy only when the King 
is entitled to a chattel, as ward or alienation without licence, 
&c. To which it was anſwered and refalved, that the act of 


* 


(a) 34 E. 3 C. 14. 


(% 36 E. 3. c. 13. 


36 E. 3. extends generally to lands ſeiſed, &c. by office, which 


is a beneficial law made in advancement and for execution of 
Juſtice and right, without grievous and tedious delay, and 


therefore ſhall be taken as generally according to the letter 


and intent of the act, and with this reſolution in this point 
agree the books 13 E. (c) 4. 8. a. 4 E. 4. 22. b Lord Hunger - 
ford's caſe, 3H 7. 20. Lord Greiſtock's cafe. 40 E. 3. 16. a. 
b. Iſabel (4) Goodckeap's cafe, & 19 R. 2. Travers 37. and 
ſo the guære in Stamf. Prærog 61. well reſolved ; and the book 
in 8 H. 5. Traverſe 47. is to be intended at the common law 
before the ſaid act: it was alſo reſolved, that when the King's 
tenant ſeiſed of lands in fee dies without heir, that the tee (e) 
and freehold is immediately after his death, and before office 
found thereof, caſt upon the King; for in ſuch caſe it ought 
to be in ſome perſon, and if any perſon enters into the land 
and takes any of the profits, an information of intruſion for 
the King may be preferred againſt him before office or ſei- 
ſure; for the K. immediately by the death is in actual poſſeſ- 
fion, and has not only a freehold in law, as a common perſon, 
in ſuch caſe has; and as to that, this difference was taken and 
agreed; when the King's tenant dies in. poſſeſſion without 
| heir, ſo that in ſuch caſe poſſeſſio eſt vacua, and in nobody, 
there the law will adjudge the K. (in whom no lacheſs ſhall 
be reckoned) in actual poſſeſſion immediately; but when an- 
other is in ſeiſin and poſſeſſion at the time of the eſcheat, ſo 
that poſſæſ plena eft (f) & non vac, there the X. ſhall not be ad- 
Judged in poſſeſſion till this ſeiſin and poſſeffion is removed as 
if the K's tenant is (g) diſſeiſed and dies without heir; or if 
an alien born or the K's villain, or thealienee in mortmain is 
diſſeiſed and all this is found by office in theſe caſes the K. 
ſhall not be in poſſeſſion till the poſſeſſion and ſeiſin of, 
the terre-tenant is :emoved ; but if land deſcends to the K. 


(c) Br, Traverſe 


d' Office 38. 
Fita Trav, 9. 
(4) 2 Co. 5 3. a. b. 
eee. 
Lit. Rep. 123. 
Godb. 443. 

Cr, Eliz. 640. 
Br. Eſcheat 32. 
Br. Deviſe 10. 
Fitz. Deviſe 8. 
Plowd. 259, a. 
Rayme83, 
Hard. 13, 14. 
Swinb. 335. 
2 Roll. Rep. 3 51. 
2 And. 113, 114. 


(e) 3 Co. 10. b. 


9 Co. 95. b 96.4. 
Plowa. 229. b. 
2 Rol. Rep. 321. 
Cr, Car, 173. 
Godb. 312. 

1 Jones 71. 

3 Leon. 187. 

9 H. 7. 2. b. 
Br. Office Antea 
177 34. 

Rr. Præ og. 9 f. 


Br. E ch. 2, 33. 


Moor 293. 
Hard. 14. 
(f) Hard. 14. 
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34. 
Br. Prærog. 91. 


„„ ieee Wärdens and Part IV. 


aſter the death of his father, or any other collateral anceſtor, 


the King ſhall be immediately in poſſeſſion before entry or 
ſeiſure : ſo if the King makes a leaſe for life, or a giſt in tail, 
and the leſſee dies, or the donee dies without iſſue, in this caſe 
the poſſeſſion ſhall be actually in the King, without any entry 


(a) 4 Co. 10. b. or ſeiſure, and therewith agrees (a) 9 H. 7. 2. b. and there it is 
9 Co.95.b.96.a, 


Oe Antes expreſly, ſaid, that when no man is in poſſeſſion, it ſhall be 
6 adjudged in the King, according to his title; and ſo the 
doubt which Stamford makes, Prærog. 53. b. well reſolved: 
Plows. 229, b. but it was hereupon ſtrongly urged by one of the Juſtices, 
Moor 393. that in the principal caſe the Company of Sadlers ſhould be 
3 Leon. 187. put to their petition, for inaſmuch as immediately after Cox was 
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dead without heir, the poſſeſſion was actually in the Queen; 
then before office found they were put to their petition, ſor 
the act of 36 E. 3. extends only in caſe where an oflice is 


found, for that is the record traverſable by the. ſtatute; and 


therefore he ſaid, if a diſſeiſor conveys the land to the King, 
in that caſe the diſſeiſee was put to his petition by the com- 
mon law, and therewith agree 22 E. 3.5. 24 E. 3. 23. 4 E. 
4. 22. and that is not remedied by the ſaid act; although the 
King is entitled by a record, yet it is not a record traverſable 


by the ſaid act: ſo he ſaid when Richard Duke of Vork, fa- 


ther of King Edw. 4. diſſeiſed one and died ſeiſed, and it de- 
ſcended to King Edw. 4. now the deſſeiſee was put to his pe- 


tition ; and therefore, although the deſcent was afterwards 
found by office, and although the King was entitled by office, 

and ſingle matter of record only, yet he was put to his peti- 

tion, and was not remedied by the ſaid act, as appears in g 


„7 Co 11.2, E. * 4. 51. b. 2. [t was objeCted, that the ſtatute of 26E, 
Calvin's Caſe. 3 cap. 13. extends only in caſe where one is put out of poſ- 
leſſion by the office, as Stamf. conceives, Prærog. 61. a. But 


in this cafe the Company of Sadlers was not put out of poſſeſ- 


ſion by the office, but by the diſſeiſin made by Cox to them, 


and therefore this caſe was not remedied by the ſaid act. But 
as to that it was anſwered and reſolved, that it is a maxim in 


law, that when one common perſon A e another common 
perſon is put to bis real action, in ſue 


Plowd. 489. 


3 King. Lide 7 H. 4. 33. 9 H. 4. 5. and therefore there is * 
e great difference between the caſes which have been put, and the 
| caſe at bar; for, I. s to the ſaid caſe were land deſcends to the 

_ Ring from his anceſtor, by this defcent the entry of the diſ- 
| ſtiſee is tolled, if it was in the caſe of a common perſon, and 
it. ſe&. 390. thereſore in the caſe of the King he ſhall be put to his peti- 


Co, Lit. 240. a. tion: but in caſe of eſcheat, when a diſſeiſor dies without 


heir, if it was in the caſe of a common perſon, the entry of 


the difeiſee was not tolled, but he might enter upon the lord 


by eſcheat; and although it ſhould be admitted, that in the 


caſe at bar, the Company of Sadlers could not have their 


menſtraus 


— —Ü— Ce — 2. R . 


, T caſe he ſhall be put to 
(6). 2 Co, 53. a. his petition, (b) which is in lieu of his real action, againſt the 


N 


* —— ee — — f 
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monſtrans de droit before office found, and that it ſhould remain 


at the common Jaw not remedied by the ſaid act of 36 E. 3. 


yet when office is found, it has relation to the time of the 
death of the tenant without heir, and now the ſtatute of 36 
E. 3. extends to it; and if it ſhould be alſo admitted, that the 


5 caſe when a diſſeiſor conveys land to the King, that that re- 


mains not remedied by the faid act of 36 E. 3. becauſe there 


is no writ traverſable by the act in ſuch caſe; yet foraſmuch 


as in the caſe at bar, office is found and that the record is 
traverſable, the party grieved by the put view of the ſaid act 
ſhall have mon/rans de aroit. And as to the ſecond objection 


it was reſolved, that the ſtat: of 36 E. 3. extends to this caſe, 
although the party grieved was not ouſted by the office, ſor 


the words are, © and if there be any man that wi!l make 
« claim or challenge to the lands, &.“ and that without 


doubt which Stamford conceived in this point alſo well ex- 
plained. And it was well urged, that the ſtat. of 36 E. 3. 


or by alienation in mortmain, or by any ſuck title, which is 
matter of fact, or in pas, and the office is the ſole record 
which entitles the King, becauſe the makers of the act of 2 


E. 6. have provided remedy only when the King is entitled 


by double matter of record, as attainder of treaſon, felony, 


and premunire, and office: and it was ſaid, that it traverſe 
and monſtrans de droit had not been provided in the ſaid caſes 
of the King's villain, alien born, mortmain, &c. by the ſor- 

mer act, without doubt they, for theſe caſes alſo, would have 


59 


36 E. 3. cap. 14. 
9 Co. 129. b. 


queſtion the party grieved does, for he makes challenge and 
claim to the lands found by the office; and the ſtatute does 
not fay if the party grieved be ouſted by the office: and ſo the 


has provided remedy when the King by othce is entitled to 
land, either by purchaſe of his villain, or of an alien born, 


Co. Lit. 77. b. 


% 


provided remedy, becauſe theſe would be in as great miſchief 


if the party grieved ſhould be put to his petition, as where the 
King was entitled by double matter of record: but it was ſaid, 


meſne and tenant be, and the meſne aliens the meinalty in 


mortmain, or to the King's villain, or to an alien born, and 
upon office thereof found, the king ſeiſes, tenant in tail 


dies, the tenancy eſcheats, the iſſue ſhall not have traverſe nor 


and dependant upon the ſeigniory; and foraſmuch as the 


if the King, lord, tenant in tail, the remainder over in ſee, 


monſirans de droit, for the eſcheat is a thing newly accrued 


King had the ſeigniory at the time of the eſcheat, of neceſſity 


the land ſhall eſcheat to him guouſque, &c. and he ſhall be put 


to his petition in ſuch caſe, vide 8 H. 4. 9. vide Plowd. Com. 
Wimbiſhe's caſe. If a tenancy eſcheat to a woman who hath 
a jointure, it is out of the ſtatute of 11 H. 7. And laſtly, a 
Judgment in the point now lately given in the Exchequer was 
vouched, where the caſe was, that dy office returned into the 
Exchequer it was found, that Jane, wife ot Thecphilact Aden, 

| X 4 | bs Was 


P'oxd. 44. b. 
Br. 61. 20g x 
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(a) Antea 55. 2. 
Stamf, Prerog, 
70. b. 100. 42. b. 
52. b. Moor 16. 
4 Iyſt. 22 . 
Kelw. 173. a. 
Ley de Gards & 
Liveries 25. 


pl. 17. 


2 And. 113, 114. 


Co. Lit. 354. b. 


The Caſe of the Wardens and Part IV. 


was ſeiſed of certain lands in ſee, and held them of the ueen, 
and died without heir, and one Collins and Howftead came 
into the Exchequer, and by way of monſtrans de droit alledged, 


that one Nicholas Reynolds was ſeiſed of the ſaid lands in fee, 


and by his wil in writing deviſed them to Emme his wife in 
fee, and died; the wife did thereof enfeoff Collins and How. 
ſtead, by which they were ſeiſed until diſſeiſed by the faid 
Jane, who died without heir, and ſo confeſſed and avoided 
the office. And by the rule of the court, the Attorney- 


general anſwered thereunto, and maintained the office, and 


traverſed the deviſe, which was found againſt the Queen, 
Out of which judgment I obſerve, that the Barons adjudged 
the ſaid act of 36 E. 3. to be taken by equity; for the faid 
act ſpeaks only of officcs returned into the Chancery, and the 


vide Stamf. Prærog. 70. And in this caſe, this difference as 
to petition, traverſe, and monſtrans de droit was reſolved: in 
all caſes at the common law, when the King's title accrues to 
him by a judicial record, or as Gaſcoigne, 9 H. 4. ſays, by 
judgment of record, there, although the King grants all his 
eſtate over, yet the party grieved was put to his petition, and 
ſhould have ſcire facias againſt the patentee, as in caſe of 


attainder, recovery, &c. 44 E. 3. 22. 10 H. 6.15. 21H. 
7. 2. 3 Mar. 139. 7 H. 4. 21. But where the King was 
entitled by conveyance of record, as if a diſſeiſor conveyed 

the land to the King by ſine, deed enrolled, or other matter 


of record, there although the party was put to his petition 
againſt the King; yet if he granted the land over, the diſ- 
ſeiſee, or he who had right, might (6) enter, or have his action 


againſt the patentee; for a judicial record is preferted always 
before a conveyance of record by aſſent, as has been ſaid; vide 
| 9 H. 4. 4. by Gaſcoigne the ſame difference, 25 E. 3. 48. a. 
te) 2 Co. 53. a. 


Plowd. Com. 553, 22 E. 3. 7. 11 H. 4. 67. 7R. 2. (c) Aide 


del Roy 61. by which books, if they are well conſidered, this 


difference appears. Alſo in all caſes, when the party grieved 


might have A de droit, or traverſe againſt the King, 


there if the 


0 Co. 29. 2. 
I Roll. 926. 


2 And. 100. 
Yelv. 29. Cr. El. 
734» 735) 822. 
2 Browni, 39,81, 
82. Co. Ent. 15 2. 
3 Leon. 270. 


Eliz. in a writ of error, between Bereblocke and Read, it was 
reſolved, that if A. is bound in a recognizance, or ſtatute- 


merchant, or ſtaple; and afterwards a recovery is had againſt 
A. in an action of debt, and A. makes his executors and 
dies, his executors are bound by the law to pay the debt due 
upon the recovery, altho it be puiſne, before the debt due by 
N recog- 


\ 


faid office was returned into the (a) Exchequer, which with- 
out queſtion, was within the intent and meaning of the act, 


ing granted over the land, the party grieved 

might enter or have his action againſt the patentee, Stamf. 

Prærog. 75. a. vide 4 E. 4. 22. 3 Mar. Dyer 139. = 
Mota reader, in Communi Banco inter Pemberton & Barham, 


A, <a Paſchæ 32 Eliz. Rot. 235. and in the King's Bench, Hil. 42 


part V. Commonalty of Sadlers. 


recognizance, or ſtatute, becauſe although both are records, 
yet the judgment in the King's court upon judicial and ordi- 
nary proceeding is more notorious and conſpicuous, and of 
more high and eminent degree than a ſtatute or recognizance 
taken in private, and by conſent of the parties, and therefore 
preferred in judgment of law before a recognizance or ſtatute, 
which agrees with the reaſon of the reſolution in this caſe : 
and I thought this caſe neceſſary to be reported, for by this 
the reader ſhall underſtand what was the common law before 
any ſtatute made concerning this matter, and what caſes are 
- remedied by the ſaid ſtatutes of 34 & 36 E. 3. and hereby you 
will better apprehend the true intention and purview of the 
ſtatute of 2 E. 6. cap. 8. concerning theſe matters. 


[See 3 Blackſ. Com. ch. 17. concerning the ſubject matter 
of this caſe. ] Pe TD 1 5 


34 E. 3. eap. 14. 
36 E. 3- cap, LY 
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1 And. 18 1.182. 
Gould. 109, 110. 
Swinb. 439. 
Herd. 375. 
Palm. 384. 
Lane 74. 8 
2 Roll. Rep. 372. 
. 5 Co. 10. A. b. 
PFitzgib. 227. 


FoRsk and HE MBLING's Cafe. 
Mich. 30 & 31 Eliz. 
In the Common Pleas. 


T7 ORSE brought gell ion⸗ firme againſt Hembling on a 
mile made by Thomas Calie to the plaintiff for three 


years, of certain houſes in Norwich, from the feaſt of St. Mi- 


chael, anno 29 Eliz. &c. to which the defendant pleaded 
not-guzity ; and the jury gave a ſpecial verdict, /c. that one 
Alice Allen was ſeiſed of the ſaid houſes in fee, and made 
her will in writing, and thereby deviſed that if James Amynde 
ſurvived her, that then ſhe deviſed and bequeathed to him and 


his heirs the tenements in queſtion, and afterwards ſhe inter- 


married with the ſaid James Amynde; and further found, 
that ſhe oftentimes after the marriage, revoked the ſaid will, 
ſaying, that the ſaid James Amynde ſhouid not have the faid 
tenements by the ſaid will, and aſterward the wife died ſeiſed 
without iſſue, and the huſband ſurvived, and thereof enſeoffed 


the defendant, upon whom the ſaid Thomas Calie as heir to 


the ſaid Alice, entered and made the leaſe as in the declara- 


tion, and prayed the advice of the court. Upon which ver- 


dict two queſtions were moved. 1, If the will of a woman 


by the intermarriage with the deviſee was countermanded, or 


not. 2. If it was not countermanded by the intermarriage, if 


by her words of revocation' after the marriage it was counter- 
manded. And it was objected by the buſband's counſel, 1. 


, (a) Golaͤſb. 109, 
110. 
Badge. 83. 


That if a ſeme ſole make her will, and deviſes her land to A. 


and afterwards marries B. and aſterwards B. dies, and the 


wife ſurvives him, in that caſe it was ſaid that the will re- 
mains good, and was not countermanded by the marriage, as 
Man wood ſaid in Plow. Com. 343 and was not denied; but if 
it was admitted that the will in ſuch caſe was countermanded 
by the marriage with a ſtranger ; yet in the caſe at bar for the 
benefit of the huſband being the deviſee, the wil! ſhall not be 
countermanded and theref, it is adjudged in 2 (a) R. 2, Attorn- 

| EIS ment 


ment 8. that where a* feme ſole makes a leaſe for life render- 
ing rent, and afterwards by her deed grants the reyerſion to 
another, and afterwards and before attornment marries with 


Forse and HeMBLinG's Caſe. 
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1 


the grantee, that this marriage was not a countermand (a) of (a) 1 And. 181. 
the attornment, as if ſhe had married with a ſtranger, for it is Co-Lit-310. a. b. 


for the benefit of the huſband that it ſhall not be a counter- 
mand, and therefore there by the payment of the rent by the 
tenant to the huſband in the name of attornment, the reverſion 


paſſed out of the wife to the huſband ; for the ſame reaſon. 


which proves that the intermarriage with a ſtranger ſhall be a 
countermand of the attornment for the benefit of the huſband 


proves that when the grantor marries with the grantee, that it 


{hall not be a countermand, for that ſhall be for the benefit of 
the huſband. And fo in the principal caſe it is for the benefit 
of the huſband, that the will by the marriage ſhall not be 
countermanded, but ſhall take effect according to the purport 
thereof: and it was ſaid, that the caſe of a will when the wo- 
man marries with a ſtranger is not like the caſe of attornment 
when the grantor marries with a ſtranger ; for the will of a 
woman cannot take any effect during her life, but only after 
her death, and can by no poſhbility be any prejudice to the 
lufband : for if he has iſſue he ſhail be tenant by the courte- 
ſy, and he may take the profit thereof during the coverture, 
or diſpoſe of them at his pleaſure to all intents and purpoſes, 
as if no will had been made. 2. To ſay as it is faid in 3 E. 3. 
Deviſe 12. that the will (5) of a feme covert is void, becauſe 
the law preſumes that it was made by coercion of the huſband 
that cannot be ſo intended in this caſe, foraſmuch as in the 
cafe of 3 E. 3. the will was made by a woman when ſhe was 
covert, which cannot be made good by any cuſtom : but here 
in our caſe the woman was ſole, and free from all conſtraint 
at the time of the making of her will. 3. It was objeCted, that 
if the will was not countermanded by the intermarriage, with- 
out queſtion it was not nor could be countermanded by the 
woman's words after the marriage, for after marriage the 
whole will of the wife is in judgment of law ſubject to the 
will of the huſband, and as is commonly faid, a feme covert 
bas not any will; and therefore if the will ſtands notwithſtand- 
Ing the intermarriage, her countermand afterwards 1s of no 
force or effect, quod fuit conceſſum per tot” curiam as to this 
point: further it was objected, that notwithſtanding that after 
the marriage the wife could not revoke her will, fo that now 
after the marriage it is irrevocable, yet that is no reaton that 
the intermarriage ſhould be a countermand ; for if a man of 
ſound (c) memory makes his will, and afterwards becomes ven 
compos mentis; in that caſe until the time of his death, after 
that he became of nonſane memory, he cannot countermand 


oldſb. 110. 
1 Vent. 186. 
I Roll. 299. 
Kelw. 163. a. 

r. El. 270. 
1 Mod. Rep. 9 t. 
11 H. 7. 19, b. 


(5) Gobd. 15. 
Mo. 123. 
Goldfh. 109, 110. 
Co. Lit. 112. b. 
Br. Devi ſe 34. ver. 
N. B. 86. o. 

1 Sid. 17. 
Antea 51. b. 

24 & 25 H. 8. 
cap. 5. | 


Plowd. 344. * | 


Perk. ſect. 501, 
O2. | 
B-.Teſt 9, 13,2 1. 


Dy. 143. pl. 56, S 


354. pl. 34, 
18 E. 4. I I. b. 12. a. 


Br. Conſc. 28. 

Swinb. 56, 57. 
3Leon.31,82,83. 
4 Leon. 148, 


Godb. 143, 144. 
2 Brown, 218, | 


(c) I And. 181, 
Golſb, 109. 


his will, and yet the diſability or imperſection of non- 


lane memory, was not any countermand of it. 4. It was faid 


that 
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15 5 32. A. 34. a. 


FoxsE and HeMBLinG's Caſe, 


Patty, 


- that countermands of wills are not favoured in law; and 
. therefore foraſmuch as there is no book in law in this point, 
but the ſaid caſe of attornment adjudged is all one in reaſon 
with this caſe; for theſe cauſes it was concluded, that judg- 
ment ſhould be given againſt the plaintiff: but it was upon 
great deliberation adjudged for the plaintiff, And in this 
caſe it was unanimouſly agreed upon the whole matter, ſc. by 


(e) 5 Co. 10. 2. 
1 Jones 388. 

1 And. 181,182. 

(+) 3 Co. 29. b. 


6 Co. 76. a. 
(<) Co. Lit. 1 12. 


b. 

(4) x And, 182, 
; Goldſb. 110. 

8 Co. 82. a. 
March Arbit. 
165. Bacon's 

| Max. reg. 19. 


f (e) 1 Sid. 17. 
Antea 61. A. 


| * 3- 


(F) 1 And.181, 
Co. Lit. 310. a. 


— 


1 Roll. 299. 
Kelw. 163. a. 

Cr. El. 270. 

1 Mod. Rep. 91. 

Bridgm. 83. 

11H, 7, 19. b. 


the taking of huſband, and coverture at the time of her death, 
the will was (a) countermanded, and that for two reaſons, 


1. The making of a will is but the inception of it, and it doth 
not take any effect till the death of the deviſor, for omne (6) 


teſtament” morte conſummat et; & (c) voluntas 


uſque extremum vite exitum: then it would be 


efl ambulatoria 
againſt the na- 


ture of a will to be fo abſolute, (d) that he who makes it, 
being of good and perfect memory, cannot countermand it: 


and therefore this taking of huſband being in 
her proper act, ſhall amount to a countermand in law. But 
when a man of ſound memory makes his will, and aſter- 


the caſe at bar 


wards, by the viſitation of God, becomes of unſound me- 
mory (as every man for the moſt part before his death is) 
God forbid that this act of God ſhould be in law a revocation 
of his will, which he made when he was of good and perfect 
memory. 2. It would be miſchievous to women, that after 
their intermarriages, they could not for no cauſe countermand 


their wills. 3. As the law will not allow any 


feme covert may make any deviſe for the preſumption that 


the law has, that it will be made by conſtraint of the huſband, 


as it is adjudged in (e) 3 E. 3. So if it was in the power of 


the wife after her marriage to revoke her will, 


the law would 


not ſuffer the continuance thereof after marriage, foraſmuch 
as the huſband by conſtraint may cauſe her againſt her will 
to revoke or continue it. And as to the faid caſe of /) at- 


tornment, it was ſaid in 2 R. 2. that when the 


woman m the 


ſame caſe by her deed ſealed and delivered by her, granted 
the reverſion to another, it took ſuch effect againſt herſe't, 
that ſhe herſelf could not by any words countermand it before 
or after the taking huſband, and therefore it is not like the 
caſe of a will, becauſe it might well be, that inaſmuch as her 
grant by deed ſtood in force after the taking of the grantee to 


huſband, that it ſhall not be any countermand. 


| [See 2 Cro. 640. That the wife's receipt or 


acquittal after 


marriage, for the rent of her own land, ſhall be no diſcharge. | 


againſt the huſband, though the tenant had no notice of the 


marriage. ] | 


ee alſo Cro, Jac. 43, Cooke and Pullock's 


Caſe.] 


HE RL A- 


HERLAKENDEN's Caſe. 
Paſch. 31 Elie, 


5 5 In the King's Bench. 


62 


actes parcel of Colme Park in Colme in the county of Eſſex, 


and cutting down 300 oaks, 300 aſhes, 300 maples, and 100 
beeches there growing, and carrying away 1000 load of wood 
and underwood, &c. and the defendant, as to the whole 
treſpaſs, prater fraction clauſorum, necnon præter ſucciſion' 200 
guercuum, 10 fraxinorum, & 10 acer” parcel, Cc. pleaded 
not guilty ; et quoad fractionem clauſorum pred* ac herbæ præ- 
dic“ pedibus ambuland conculcat', & conſumption? ; the defend- 
ant p!eaded the matter in law which follows, by which he en- 


titled himſelf to the ſame land, and juſtified the cutting of the 


trees, but in the guoad, &c. (as appears before) the trefpaſs, 


as to the trees, was utterly omitted, and ſo in law nothing 
pleaded thereto; and then the demurrer being joined, the 
whole is diſcontinued, as it is agreed in 7 H. 6, 27. a. Vide 
27 H. 8. 1. & Dyer 9 Eliz. 264. 7 E. 4. 24. b. & 10. 5 H. 


b. 5. a. And therefore to the intent the matter in law might 
appear, by aſſent the defendant's plea was amended. For 
it was agreed, per totam curiam, that all was (a) diſcontinued, 
and thereupon the roll was amended : et gquoad ſucciſionem ar- 
borum, Cc. was inſerted. And the matter in law in ef- 

ſect, was ſuch, Edward Earl of Oxford was ſeiſed of Colme 
Park in Eflex, in fee, and 17 Eliz. leaſed to Tho. Barefoot, 
Tho. Luter and John Collins, the ſaid park (except the 
trees in the declaration mentioned) for 21 years; John Col- 


lins aſſigned his intereſt to Anthony Luter, and afterwards. 
the Earl fold to the ſaid Barefoot, -Luter and Luter the trees 


J OBERT IVY brought an action of treſpaſs againſt 11 Co. 52. 2. 
Roger Herlakenden, Eſq. for breaking his cloſe, ſc. 380 Carthew. 339. 


(4) 1 Roll, 487. 


488. 


1 Roll. Rep. 
176, 177. 

11 Co. 7. As 
2 Bulſtr. 335. 


228. 
Cr. Jac. 
Yelv, 6. 


acres 


_ aloreſaid, who 15 Fulii, anno 26 Eliz. leaſed the ſaid 380 


»..AaA 


1 Brownl, 192, 


353” 


See 11 Co. 57. 
Liford's caſe. 


HERLAEKENDExN's Caſe, Part IV, 


acres of Jand and paſture, parcel of the pot aforeſaid (upon 


which the trees aforeſaid grew) to one John Bragge for 11 


th, and afterwards in Auguſt 26 Eliz. Barefoot, Luter and 


Luter ſold the ſaid trees to the defendant ; and afterwards, 


27 Eliz. Bragge aſſigned his intereſt to the plaintiff, and aſter. 
wards the deferdant cut down the trees, and if this cutting 
down was lawful or not, was the queſtion. And the point 
was, when a man leaſes his land for years, excepting the 
wood, and afterwards the leſſor grants the wood to the leſſee, 
if now the wood is ſo united again to the land, that by the 
leaſe of the land the wood ſhall paſs as a thing annexed to it, 


or if the wood remains as an intereſt diſtin and ſevered from 


(a) 5 Co. 76. b. 
11 Co. 48. b. 
81. d. Cro. Car. 
24a, 274. 
2 Roll. 119. 
Roll. Rep. 181. 
O. Benl. 113. 
Palm. 327. 
Mo. 19. 

10 Hf. 7. 2. b. 


the land, fo that by the leaſe of the land it ſhall not pals to 


the leſſee; and in this caſe divers points were reſolved : 1. 


When a man makes a leaſe for life or years, the leſſee has but 
a ſpecial intereſt or property in the (a) trees, being timber,*as 
things annexed to the land, ſo long as they are annexed to it: 


but if the leſſee, or any other ſevers them ſrom the land, the 


property and intereſt of the leſſee is thereby determined, and 
the leſſor may take them as things which were parcel of his 
inheritance, and in which the intereſt of the leſſee is deter- 
mined. In an action of waſte for cutting down of trees a- 
gainſt leſſee for life or years, the writ faith ad exharedationem, 


and it would be abſurd that the leſſee, who has but a patticu- 


lar intereſt in the land, ſhould have an abſolute property in 
any thing which was parcel of the inheritance : at the com- 


mon law, if tenant in dower, or tenant by the curteſy cut 


(3) 5 Co. 13. b. 
6 Co. 43. a. 
11 Co. 81. b. 
- Cr. EI. 777. 
2 Inſt. 299. 
Sta. Glouc. cap. 5. 
Dr. & Stud. 60. a. 
(e) Dr. & Stud. 
„ | 
(d) 11 Co. 47. a. 
1 48. b. | 
Co. Car. 274. 
Mo. 9. by 
Palm. 328. 
Br. Done & Re- 
mainder 13 | 


1 Roll. Rep.g7. 


down trees, he in reverſion might take them, yet their eſtate 
is as high as leſſee for life ; but the leſſor ſhould not have an 
action of waſte at the common law againſt the (Y) leſſee, 
becauſe it was his own act, and it was his folly to make a leaſe 
to him who ought to do him fealty, and yet will commit 


_ waſte: it was alſo his (c) folly, that in his leaſe he would 
not provide by condition or covenant, that he ſhould not 


commit waſte, or to prevent it by exception. If 1 leaſe my 
land for life, (4) and afterwards give the trees, and at- 


terwards the leſſee dies, yet the donee cannot take them, 


as it is held per totam curiam in 21 H. 6. 46. b. becauſe at 


the time of the gift the leſſee had the property in them 
as annexed to the land. And Sir Chriſtopher Wray, C.“ 


J. ſaid, a caſe between Moyle Finch, Eſq. and Madam Finch 
his mother, was now Jately referred to him and Sir Roger 
Manwood, Chief Baron, which in eſſect was, that Madam 


Finch had an eftate for life in certain land without im- 
peachment of waſte, and the ſaid M. had the inheritance 


expectant, Madam Finch cut down divers trees growing ven 
| | 9 e 


part IV. HERLAKENDExN's Cale. 

the ſaid land: the queſtion was, if the ſaid Moyle might 
lawtully take the ſaid trees, or if they of right belonged to 
his mother; and upon conference had with divers other Juſ- 
tices, they reſolved, 1. That if the faid eſtate had been made 
for life, without any ſuch clauſe of without impeachment of 
waſte, that without queſtion the ſaid M. ſhould have the 
trees, becauſe they were parcel of his inheritance, and that 
the intereſt which the tenant for lite had in the trees, was by 
the ſeverance from the land determined, becaufe ſhe had 
them as. things annexed to the land, 2. In the ſame caſe it 
was refolved, that the ſaid clauſe of without (a) impeachment 
of waſte gave the tenant for, life no greater intereſt in the trees 
than ſhe had by the demiſe of the land; but it ſhould ſerve 
only that ſhe ſhould not be impeached in any action of waſte, 
either to recover damages, or the place waſted ; as if I grant 


to one that he ſhal} not be impeached for cutting of all my 


ttees in ſuch woods, it ſhall excuſe him in any action brought 
againſt him for the cutting, but notwithſtanding that the pro- 
perty and intereſt remains in me, for no property or intereſt 
is thereby given bim. Soif a man diſſeiſes me of my land, 
or diſpoſſefles me of my goods, and 1 (5) releaſe to him all 
actions, yet I may enter into my land, or take my goods, for 
the diſcharge of my action is no bar of my right; and there- 
with agrees Lit. cap. Releaſes 115. and all this was ſaid and 
reported by the faid Sir Ch. Wray. Lide 27 (c) H. 6 Walt. 
8. where it is ſaid, if a man leaſes land abſque impetitione vaſti, 
and a ſtranger cuts down trees, and the leflee brings an action 
of treſpaſs, he ſhall not recover damages for the value of the 
trees, becauſe the property is to him in the reverſion, where- 
fore the leflee ſhall recover but ſor the cropping and breaking 
of the cloſe; and it was faid, that if tenant in tail, after poſ- 


2 Roll. $25. 


hoility of iflue extinct, ſells the trees, the ſeſſor That have 
them; for inaſmuch as he has Put a particular cſtate for life 
in De. land he cannot have an abſolute er in the 8 


but he II 1 not be puniſhed_in_(4) waſte, becauſe his GLI 
Sn e "eſtate is nat within the ſtat, of Glouceſter, cap. 5. 


2. It was reſolved, that if the houſe falls by tempelF, Te) or 
other act of God, the Jetice for life, or leſſee for years, has 
a ſpecial intereſt to take the timber to build the houſe a- 
gain it he will for his habitation: but if the leſſee (f) 
pulls down the houſe, the leffor may take the timber as 
a a thing which was parcel of his inheritance, and in which 
the intereſt of the lefſee i is determined, as in caſe of trees, 
and for the fame reaton ; and notwithſtanding he may have 
an action of waſte, and recover treble damages. Jide 
44 E. 3. 5, & 6, & 44. 29 K. 3. 42. 2 He 7. 14. per Brian, 
"to H. 7 2-13 9.4 i Mar. Dyer 90. 
2 Eliz, Dy: (194-) 194. 3. It was reſolved, that if 20 trees 


ery 


(a) 1 Co. 63. a; 
82. b. 83 Co. 
Lit. So; 2s 


9 Co. g. a. cont. 


Dyer 1 84. pl. 


63. 1 Roll. Rep, 


182, 183. 
2 Roll Rep. 32 5. 


Co. Lit. 220. 
Hob. 132. 

L ath. 269, 270. 
2 Inſt. 146. 
Moor 18, 317, 
N 

2 Co. 23. a. 72. a. 
Poph. 193, 194. 
195. 

Dyer 47. pl. 11. 
Bridgm. 102. 
Ploud. 138. b. 
Cro. Jac. 216. 
Hetl. 77 


(5) 8 Co. 182. . 


Co. Lit. 286. a. 


b. Lit. ſect. 496. 


(c) Dyer 184. 
pl. 63. 


1 Roll. Rep 183. 


11 Co. 82. a. 

4 Leon. 143. 
Poph. 194. 
Moor 321. 
(4) 6 Co. 41. «, 
9 Co. 159.2. 
11 Co. So.a._ 
a $4; 27.6 
1 Roll. Rep. 100, 
5 8 

39 E. 1 "IC a. * 
Dr. & Stud. lib. 
2. cap. 7. | 
Lit ſect. 24. 


12 H. 4.0.4.3. 


10 H. 6. r. b. 
45 E. 3. 25. a. 
18 E. 3. 32. b. 
11 H. 4. 14. d. 
15. a, 

TI H. 6. 1. 5 
2 Roll. 326,828. 
Weſt, Symb. 
190. b. 


2 Inſt. 302, 306. 


(e) 11 Co. 81. 
82. a. ' 

1 Roll Rep. mp 
Co Lit, 53 
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Oven. 49. 


0% Hob. 273. 


(a) 11 Co. 81. b. 


Moor 317. 


(6) Ley 74. 


HzzlLAkENDEN's Caſe. 


ſhall have them (for they were parcel of his inheritance) and 
not the tenant for life or tenant for years : but if they be dotards 
without any timber in them; the tenant for life or tenant for 
years ſhall have them. Vide 40 Aff. 22. that guardian (0) in 


chivalry ſhall not have windfalls ; and fo the guere in 7 H. 


(e) Gold ib. 188. 


11 Co. 50. a. 
Cro. Jac. 458, 


8 
Cro. El. 522. 
1 Roll. Rep. 101. 


(4A) 2 Brownl, 


196. | 


6. 38. well ſatisfied. 4. Point was, when the Earl leaſed the 
land for years, excepting the trees, by which they were ſever- 


ed from the poſſeſhon of the land during the term; then after 


the leſſor granted the trees to the leſſee, if now they be re- 
united to the poſſeſſion of the land, ſo that when the term 
ended the leſſor ſhould have them again as things annexed to 
the land. And it was reſolved, that the leſſee had in judg- 
ment of law an abſolute and divided property in the trees, 
(e) fo that by the leaſe of the land they ſhould not paſs, and 


therefore this difference was taken: if I enfeoff you of my 


land (except the trees) to have and to hold to you and your 
heirs, now the trees in property are divided from the land, 
although» facto they remain annexed to the land, for if one 


cuts them down and carries them away it is not (4) felony: 


and therefore in ſuch caſe, if the feoffor grants the trees to 
the feoffee, they are re-united as well in property as they 


are de facto, and the heir of the feoffee ſha!l have them, and 
not the executors, for the feoffee had abſolute ownerſhip in 
both, ſo that it is not any prejudice but rather a benefit to 
him that they are re- united to the land. But in the cafe at 


equality in ownerſhip in both, and it would be a prejudice to 


bar he had but a term for years in the land, fo that he had not 


him, that during the term he-could not fell them, but ſhould 


be puniſhed in waſte, and after the term ſhould loſe them, 
and it would be (e) againſt reaſon that the leſſor ſhould againſt 
his own grant have them again. It was alſo ſaid, that Bare- 


foot, Luter and Luter were tenants in common of the land, 
and they were joint-tenants of the trees, and ſo their intereſt 


divers and of ſeveral qualities, therefore there could not be an 
union between them. Nich. Fuller and Tanfield were of 


_ counſel with the plaintiff, and Egerton the Queen's Solicitor 


1 


Tf) Moor 178. 
Swinb.132, 345 · 
Co. Lit. 53. a. 


and Coke with the defendant. PE: 

| Neta reader, Mich 18 & 19 Devon”; it was adjudged in 
C. B. that waſte might be committed in (% glaſs annexed 
to windows, for it is parcel of the houſe, and ſhall deſcend 


as parcel of the inheritance to the heir, and that the exccutors 


| ſhould not have them; and although the leſſee himſelf at his 


own coſts put the glaſs in the windows, yet in being once 
parcel] of the houſe he could not take ic away, or waſte it, but 

he ſhould be puniſhed in waſte; and upon the ſaid judgment 

a writ of error was brought in B. R. and there the judgment 


was affirmed. Nota alſo, inter Warner & Fleetwood, Mich. 41 


& 42 Eliz. in C. B. it was reſolved per totam curiam; that 


glals 


Part IV, 
being timber are blown down by the wind, the (a) leſſor 
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Part IV. HerLakenDen's Caſe, 


laſs annexed to windows by nails, or in other manner, by 


the leſſor or by the leſſee, could not be removed by the leſſee, 


| for without glaſs it is no perfect houſe; and by leaſe or grant 
of the houſe it ſhould paſs as parcel! thereof, and that the heir 
ſhould have it, and not the executors ; and peradventure great 
part of the coſts of the houſe conſiſts of glaſs which if they be 
open to tempeſts and rain, waſte and putrefaction of the tim- 
ber of the houſe would follow, which agrees with the judg- 
. ments given before. It was likewiſe then reſolved, that wain- 
ſcot, be it annexed to the houſe by the leſſor or by the leſſee, 
is parcel of the houſe ; and there is no difference in law if it 
be faſtened by great nails or little pails, or by ſcrews, or irons 
put through the poſts or walls (as have been invented of late 
time ;) but if the wainſcot is by any of the ſaid ways, or by 
any other, faſtened to the poſts or walls of the houſe, the leſſee 
cannot remove it, but he is puniſhable in an action of waſte, 
for it is parcel of the houſe; and ſo by the leaſe or grant of 
the houſe, (in the ſame manner as the ceiling and plaiſtering 
of the houſe) it ſhall paſs as parcel of it. 8 


W V 


Co. Lit. 83. 2. 

1 Rol. Rep. 2 16. 
Swinb. 246,132. 
Over 70, 71. 
20 H. 7. 13. b. 
Moor 177, 178. 
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See Cumb. 78. 
3 Caſes in Law 
and Equity — 


Lucas 289. 


Part IV, 


FULW OO D's Caſe 
Bil. 33 Elis. 


In the King's bench. 


JETWEEN cen, bini and Roberts thee, 

in ejeltione firme of houſes in London, upon a demiſe 
made by Sarah Sharington, &c. Upon not guiity pleaded, the 
jury gave a ſpecial verdict to this effect: T. Caſtle was ſeiſed 
of the houſes aforeſaid, and primo Eliz. took a wife, and af. 
terwards 1 Eliz, before the Mayor and Aldermen of London, 


acknowledged a recognizance of 2501. to the Chamberlain of 


the city of London and his ſucceſlors, according to the cuſtom 
for orphanage money; and afterwards, c. 8 El. the faid Caſtle 
came before the Recorder of London and Mayor of the Staple, 
and acknowledged ſe debere 2001. to Sir Thomas Rivet; and 
afterwards anno 10 El. Sir Thomas Rivet ſued execution upon 
the ſaid ſtat. and had a /berate; upon which the Sheriff deli- 
vered the ſaid houſes, amongſt others, to the ſaid Sir Thomas 


but it did not appear that the /zberate was returned :) and at- 


terwards the ſucceſſors of the ſaid Chamberlain ſued execution 
in London by a precept, in nature of an Elegit, directed to one 
Flick, Serjeant of the Mace, and officer of the ſaid court, who 
by force thereof delivered the ſaid houſes among others, for 
one moiety, to the Chamberlain aforeſaid; and afterwards 
Tho. Caſtle died, and after his death his wife recovered dower, 


and had the faid houſes aſſigned her for her third part to hold 


in dower, and ſhe died! in anno 18 El. and afterwards the ſaid 
Chamberlain aſſigned over his intereſt to one Fulwood, and af: 


terwards 21 Eliz. Sir T. aſſigned over his intereſt to the faid 


Fulwood alſo: anno 29 Eliz. the heir of the ſaid Caſtle, demiſed 


to Guilbert Sharington the ſaid houſes ſor years, who demiſed 
td the leſſor of the plaintiff, upon whom the defend. Ly title de- 


rived from the ſaid Fulwood entered, &c. and if the entry of 
the defendant was lawful or not, was the queſtion. And in this 
Calc eight points were ang reſolved by Sir hun 

ray 


Part IV. Folwoop's Caſe, 65 
Wray Chief Juſtice, and the whole court. I. That whereas 
it was objected that in caſe of a ſole corporation or body poli- 
tic, be it created by charter or preſcription, as Biſhop, Par- 
fon, Vicar, Maſter of an hoſpital, &c. no (a) chatte!, either (a) 1 Roll. 51g, 
in action or in poſſeſſion, ſhall go in ſucceſſion, but the os Wh. INS | 
exccutors or adminiſtrators of the Biſhop, Parſon, &c. ſhall Sk 0 5} 
have them; no more than the heir of a private man can have Corporiiion EO. 
them; for ſucceſhon in a body politic is inheritance in caſe 4 > has 
| 7 F ; yer 48. pl. 15. 
of a body private. But otherwiſe it is in cafe of a corporation | 
() aggregate of many, as Dean and Chapter, Mayor and (5) Dyer -8. pl, 
Commonalty, and the like, for there, they in judgment of 75: 27 H. 8. 
law never die. And all this was affirmed per ta curiam, 
8 E. 4. 18. & 20 E. 4. 2 a. Wheretore it was concluded, 
that the Chamberlain of London being a ſole corporation. 
that his ſucceſſor could not have the ſaid recognizance acknow- = _ 
ledged to his predeceſſor; yet it was reſolved, that the (c) (c) Cr. Enz. 
ſucceſſor ſhould have it, for in this caſe the corporation of 4% 652- 
the Chamberlain was by cuſtom, and the ſame cuſtom which Tr. Jac 5 
has created and made him a corporation in ſucceſſion as to this 6 
ſpecial purpoſe concerning orphanage, has enabled his ſucceſ- 
for to take ſuch recogniſances, obligations, &c. which are 
made to his predeceſſor, and ſuch cuſtom is grounded upon 
great reaſon ; for the executors or adminiſtrators of the Cham- 
berlain ought not to intermeddle with ſuch recogniſances, ob- 
ligations, &c. which by the ſaid cuſtom, are taken in the - 
corporate capacity of the Chamberlain, and not in his private | 
capacity : but a Biſhop, Parſon, &c. or any fole corporation 
which are bodies politic by preſcription, cannot take a re- 
cogniſance or obligation but only to their private, and not in 
their politic capacity, for there wants ſuch cuſtom (as in the Oo. Lit. 46. b. 
caſe at bar) to take a chattel in their politic or corporate ca- 8 
pacity. 2. It was objected, that where the ſtatute A 
cap. 18, which gives the (4) elegit, provides, Quad de cætero (4) 1 Toit. 304, 
fit in electione illius, &c. quod vicecomes liberet ei omnia catalla, m—— 
Sc. & medietatem terre ſue, quouſque debitum fuerit levatum Z 
per rationabile pretium & extentum, c. U hat becauſe the ſta- 
tute gives power expreſsly to the Sheriff to execute the £/zgzt 
by reaſonable extent, which is to be intended by (e) in- (e) Poſtea 67. a. 
quiſition of honeſt men, and foraſmuch as the Sheriff ky y 809-396: 
16 2 great officer and ſworn, &c. that the ſaid act by Des ras 3 
any ſtrained conſtruction ſhall not be extended to a Ser- = Bulftr, 7. Cr. 
jeant at Mace (who is not ſworn} to take a jury, &c. and » ha Dale. 
thereupon the books in 7 H. 6. 35. 14 E. 2. Rediſſeiſin 9. 5 
& 32 H. 6. 25. were cited, that an action of waſte nor- 


rediſſeiſin doth not lie in (f) ancient demeſne, becauſe (% 2 Sand. 54. 

the enquiry of waſte, and the proceeding in rediſſeiſin is e eee 

appointed by the ſtatutes to be made by the Sheriff, and 10-5 
| | VV . ancient 
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(2) Cr. Car. 319. 


Hob. 83. 


ancient demeſne there is not any Sheriff, and the Bailiff who 
is officer in ancient demeſne ſhall not ſupply the place of the 


Part IV. 
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Sheriff. But it was reſolved by the whole court, that the ex- 
ecution was well enough, for the ſtatute which provides, that 
proceſs ſhall be made to the Sheriff, by equity 1s to be extended 
to every (a) other immediate officer to every court of record 
of the King, and eo potius, becauſe the ſtatute of W. 2. cap. 
18. couples the Elegit, with the Fieri facias, and limits both to 
be executed by the Sheriff; and yet without queſtion the Ser. 


jeant at Mace in the caſe at bar may execute a Fieri facias: 


(% 2 Inft. 390. 
Dy. 204. pl. r. 


(e) 10 H.. 28. . 


. (4) or Jac. 478. 
2 Roll., 473. 


5 Co. go. 


and it is not like the caſe of waſte, for the ſtatute of W. 2. 
cap. 14. provides that i (b) propria perſona accedat ad licum 
daſlatum; fo that the perſonal appearance of the Sheriff is re- 
quiſite, and in the caſe of rediſſeiſin the Sheriff is (c) Judge, 
and therefore not like. 3. Where it was further objected, 
that the execution upon the Elegit was not lawful, foraſmuch 
as dir Tho. Rivett was in by matter of record whereof he 
ought to take notice, and to have ſued Sczre facias againſt him, 


in proof of which the books in ꝙ E. 3. or 4. 24 & 2 R. 3. 8. 


Simpſon's caſe, were recited, But it was reſolved per tot cu- 
71am, that the execution upon the Elegit was good enough: 
but it was ſaid, if the Sheriff had returned the former by ex- 
tent, and the matter had appeared to the court, the plaintiff 
(d) ought to have had a Scire facias; but the whole court ſaid, 
if the Sheriff levies execution it is good enough, vide for that 
22 E.3.7. 4thly, It was objected, that here was no ſtatute or 
recognifance in nature of a ſtatute ſufficiently found, for the 


jurors have found, that the ſaid Tho, Caſtle veniebat .coram R. 


3 (e) Hob. 55. 


2 Roll. 700. 


2 Ventr. 3. 
Vaugh, 102. 


O. Recordatore civitatis London. & Tho. O. majore ſtapulæ, & re- 
cognovit ſe debere Tho. Rivet, militi, 200l. and doth not ſay, 
ſecundum formam (e] flatutt, Ic. nec per ſcriptum obligatorium, c. 


Oh. Car. ab 4. where the ſtatute of 23 H. 8. provides that it ſhall be by bill 


obligatory, ſealed with 3 ſeals. But it does not appear by the 
verdict, that there was any bond or any ſeal, neither doth it 
appear by any word of the verdict, that it was made according 


to the ſtat. &c. And it was faid, that although verdicts being 


the words of lay men ſhall be taken according to their mean- 


ing, and there need not ſo preciſe form in them as in pleading, 
yet the ſubſtance of the matter ought to appear either by ex- 


Hard. 413. 
| Hob. 55, 56, 262 


2 Roll. 700. 
Ray m. 150. 


Lane 40. 1 Si- 


derf. 27. 3 Co. 


9 a. Cx. Car. 363. 


Vaugh, 102. 


preſs words, or by words equipollent, or tantamount, ſo that 
there ought to be convenient certainty, which if it be 
falſe, che party for ſuch falſity may have his attaint: but 


it was reſolved, that the (/) verdict is good enough, for in- 
* aſmuch as they have found a recognizance before the Mayor 


and Recorder, &c. it ſhould in a verdict of laymen be in- 
tended according to the ſtatute, for otherwiſe they could not 
take any recog. and alſo the whole ſequel of the verdict im- 
plies that this was a recognifance in che nature of a ſtatute, 


* 
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or otherwiſe no execution could be ſued thereupon in the 
Chancery. 5. It was objected, when the wife of the conuſor 
recovered dower, and thereby the poſſeſſion of the conuſee 
was evicted, and alſo when a greater term in the motety was 
evicted by force of the Elegit than the conuſee had; for (for 
example) the extent upon the ſtat. if no eviction had been in- 
curred in 13 years, and the moiety which was evicted by the 
Elegit would be ſubject to execution by force of the Elegit for 15 
years; To that a greater term was evicted by Elegit, and a 


66 


greater eſtate was recovered by che writ of dower than the co- 


nuſee had, and therefore he ſhould be put to bis Scire facias 
upon the ſtatute of 32 H. 8. cap. 5. (a) for otherwiſe great 
miſchief would enſue ; for if the conuſee ſhould hold over, 
after the death of the tenant in dower, and after the extent 
upon the Elegit incurred, then, during the life of the tenant in 
dower, and during the execution upon the Elegit, the conuſee 
might ſue a new execution upon the ſaid ſtatute, and ſo have 
double remedy, which never was the intention of the ſtatute. 
But it was reſolved per totam curiam, that in this caſe the co- 
nuſee could not have any help of the ſaid ſtatute, for inaſmuch 
as but part was evicted, /c. the moiety upon the £legit, the 
conuſee ſhould not only hold over the other moiety, but alfo 


aſter the death of the tenant in dower, and the extent upon the 


(a) 2 Inſt. 6-7, 
678, 679, 680. | 
Co, Lit. 289. b. 
290. 


Co. Lit. 289. b. 
Cr. Jac, 694. ; 


Elegit ended, he ſhould re-enter into the faid land fo evicted, 


and therefore he is not helped by the faid act, for the faid act 


will not help but when the conuſee is put clearly without + 


remedy to obtain any part of his debt: as where the whole 
execution is ayoided by title paramount for ever. And that 
appears by the expreſs words of the preamble, . for the words 
of the preamble are; by reaſon whereof the obligees, recog- 
“ niſees and recoyerors have been thereby ſet clearly without 


« remedy by any manner of ſuit of law.” And the body of 


the act refers to the preamble, fcil.“ ſuch lands, &c.“ In the 
body of the act it is faid, „any ſuch lands, tenements or 


„ hereditaments, as be or ſhall be had or delivered in ex- 


tent,” and doth not ſay, ** or any part thereof :” and it is 
provided that new execution {hall be done: „for the levying 
of the reſidue of all ſuch debt and damage as then ſhall ap- 
6c pear to be unlevied, &c.” And that cannot be when but 
| Parcel of the land extended is evicted, for by the common law 
the conuſee in ſuch caſe is not without remedy, but the co- 
nuſee ſhall hold the reſidue of the land over, till the reſidue of 
the debt ſhall be ſatisfied ; and therefore, if he ſhould have his 

remedy alſo upon the ſaid ſtatute, he would have double ſatis- 


Co. Lit, 289. b. 
5 Co. $5. 3. | 
See Skinner263. 


faction, which would be inconvenient: and if the conuſee has 


remedy either in praſenti for part, or in futuro for all, or part, 
the ſaid act of 32 H. 8. doth not extend to it. 6. It was object- 
ed that when Sir T. had exccut. (for example) of 4 houſes, and 
the extent of that by courſe of time would endure for 13 years 
and afterwards 2 of the ſaid houſes are evicted by Elegit for 15 

3 Years, 


Co. Lit. 28g. b. 
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(a) 10 Co. 47. b. 


Carter's caſe. 


2 Brownl. 175 


1 Bulſtr. 192, 
193. Raym. 146. 
Palm. 48. 2 Rolle 
Rep. 129. Cr. 
Jac. 5 10. Palm. 
274. | 
1 Co. 153. b. 


(5) Palm, 272, 


Foul woor's Caſe. Part IV. 
years, and afterwards Sir T. Rivet aſſigned over all his intereſt 
in the execution upon the ſtatute to Fulwood, that this aſſign- 


ment as to the two houſes ſo evicted was void, for in that a 
greater term was evicted than the conuſee had for the moiety, 


and then, at moſt, the conuſee had but a poſſibility which 
could not be aſſigned over. And a caſe adjudged now lately 
in C. B. was cited, which was ſuch in effect; a man po- 


ſeſſed of a term for divers years, deviſed the profits thereof to 
for one life, and after his deceaſe to another ſor the reſidue of 
the years, and died; the firſt deviſee entered by the aſſent of 


the executor, and aſterwards he in the remainder during the 


life of the firſt deviſee aſſigned it to another, and afterwards 
the firſt deviſee died; it was adjudged that the aſſignment was 
void, for he in remainder had but (a) poſlibility during the 
life of the firſt deviſee; for it is as much in law, as if the 
land had been deviſed to him for ſo many of the years as he 
ſhould live, or for the whole term if he ſhould live fo long, 
ſo that the intereſt of the term ſuh meds is in him, and the 
other in remainder has but a poſſibility which he cannot grant 
over : but it was reſolved, that in the caſe at bar, the conuſee 


bad an intereſt in the two houſes which were evicted, for it 


was agreed by them, if a,man is bound in two ſtatutes, and 


the latter ſtatute is (5) firſt excended and delivered in exccu- 


tion, and afterwards the firſt ſtatute is put in execution for 


greater time, and for a greater ſum than the firſt was, yet 


. termined, the 2d conuſee ſhall have the land again by force 


for 15 years, and aſter the 15 years expired, the whole land, 
until the whole debt upon the ſtat. is ſatisfied: ſo that it is 
EL not a poſhbility, nor ſo uncertain, but that by computation it 
(e) 5 Co. 5. a, 


Co. Lit. 45. a. 


| 46. b. 96. a. 


142. a. 9 CO, 


N 30. a. 47. 3. 
Lane 51. Hetly 


98. 2 Brownl. 


339. 5 Co. 6. a. 
_ (4) Hard. 82. 


Lit. Rep. 98. 
(e) Antea 28. a. 
Lit. Rep. 98. 
{f) Co. Lit. 


289. Db. 


289. d. 
(5) Co. Lit. 
289. b. 


when the firſt ſtatute is ſatisfied, and his intereſt lawfully de- 


of the firſt extent; and ſo in the caſe at bar, when a moiety 


was evicted for 15 years by force of the Elegit, now by com- 


putation the conuſee of the ſtat. ſhall hold the other moiety 


may be by reaſonable intendment made certain: et id (c) cer- 
tum eſt, quod certum reddi poteft : and although caſualties and 
ſudden accidents may happen, yet caſus fortuitus non eft ſpe- 


randus, & le) nemo tenctur divinare. It was alſo reſolved, 


that if the conuſee is ouſted by wrong by the conuſor, or any 


other who has the immediate eſtate, that the conuſee ſhall hold 
Hover. So when the wife (g) of the conuſee recovered - 


dower, the conuſęę ſhall hold over, for ſhe claimed by her 
huſband : the ſame law if a man makes a leaſe ſor life or for 


years, and (h) afterwards difſciſes his lefſee for life, or ouſts bis 
lelſee for years, and acknowledyes a flat. or recognizance, upon 


which execution is ſued, and aſterw. the leſſee for life enters 


and dies, or the years expire, the conuſor ſhall re-enter and 
hold over; and ſuch eviction for a time is not within the ſaid 


act of 32 H. 8. becauſe the conuſce has remedy in futuro. 7. 


It was objected that foraſmuch as the lilerate was not returned, 


- wa. wa wn, hy 


8 
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execution was not lawfully done, for inaſmuch as tenant by 


ſtatute merchant is tenant by matter of record, the liberate 
ought to be returned, or otherwiſe he will be tenant by matter 
in fact in pars, and not by matter of record. Allo the /iberate 
ought to be returned, or otherwiſe the time of the /ibergte 
made will not appear, and the term of the conuſee ſhall be- 
gin from the time of the (a) liberate executed, guod vide 33 H. 
8. tit. Statute 41. 2. It appears by the /berate that the co- 
nuſee ſhall be ſatisfied for all his coſts and damages, gue tunc, 
ſe. tempore of the delivery of the land to the conuſee ſu/tinuit, 
ſo that the time of the delivery is material and ought to appear 
of record. 3. If the terre tenant ſhould be driven to ſue a 


67 


(a) Cr. El. 463. 


Scire facias after the extent incurred by courſe of time, the 


liberate ought to appear of record, ſo that it might appear 


to the court that the time is paſt. 4. It was faid, that it 


would be dangerous to purchaſors, for they could not know of 


the execution by any ſearch, if the execution do not appear of 


record : but 1t was reſolved per totam curiam, that the execu- 
tion of the liberate was well enough, although the writ was 
not (5) returned, for the writ is not conditional, but has theſe 
words, et qualiter hoc præceptum, Sc. and is {tronger than the 
caſe of the capias ad ſatisfaciendum, for there are words condi- 
tional, and yet the execution is good although the writ is not 
returned; fo of habere facias ſeiſinam, and generally of all other 
writs of execution which are the moſt final proceſs, and after 
which no judgment is to be given, nor no farther proceſs had: 
vide Paſche1 3 Eliz. inter Borley & Borley, 17 Ail. 24. 32 E. 3. 
101. tit. Scire fac, 19 E. 3. Scare facias 120. 20 H. 6. 24. 
21H. 6. 5. b. 11 H. 4. 57. b. But it was faid that this caſe was 
not like the caſe of Elegit, where an (c) inquiſition was to be 
taken, for there the writ ought to be returned, to the intent 
that the court ſhall judge upon the ſufficiency or inſufficiency 
of that inquiſition : but it was agreed clearly, that where no 


inqueſt was to be taken, but only land to be delivered, or 
ſeiſin had, or goods ſold, &c. which were but matters in fact, 


| theſe are good although the writ is not returned: (4) but every 
inqueſt taken by the King's writ ought to be of record, and 
not averable by the country. 8. It was objeCted that after the 


(5) 1 Leon. Rep. 
280. Cr. El. 17. 
Moor. 209. 
2 Leon. 13. 
Godb. 82, 83. 
Relw. 3. a. 
Latch. 223. \ 

4 Co. 90. as, 


(e) Poſtea 74. b. 
2 Inſt. 396, Cr. 
Jac. 569. Dyer 
100. pl. 71. 
2 Bulſtr. 97. Cr, 
El. 884. Dall. 28. 


pl. 1. 
(4) 5 Co. 90. as 
Moor 57. Cre 
Jac. 569. 


extent upon the ſtatute ſtaple incurred by courſe of time, the | 
conuſor might enter, and ſhould not be put to his Scare facias; 


for although the damages and coſts are incertain, yet the 
judges might adjudge and take knowledge of them, for firſt 
the time of the conuſans of the ſtatute appears, and for 
What time the faid debt was with held till the /berate, 
ſo that they might well judge of the damages and coſts ; 
and therefore when by courſe of time as well the debt 
. Ho LO OO ME 
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as the coſts and damages, and greater ſum is levied, the co- 

nuſor might enter: and difference was taken when the extent 

” incurs by effluxion of time, and when by caſual profit; for 

(a) 2 Rolle 483. when it is ſatisfied by caſual profit, he ought to have (a) Scire 

Y Inſt. 396. facias, but in the other cafe he may enter. And to this intent 
ard. 82. 5 5 Win *__” 

the books in 32 E. 3. Sire facias 101. 11H. b. 7. 9 E. . 

50. 2 R. 2. Execution. 17. Fitz. 15 H. 7. 15. were cited. 

Et vide 30 H. 6. 1. b. 38 E. 3. 10. 14 Hf. 4. 9. That in 

debt the court may aſſeſs coſts and damages without any en. 

quiry, for the reafon aforeſaid. But it was reſolved “ by the 

« whole court,” that in the caſe at bar the conuſor could not 

1) 6: Gar, enter, for the conuſee ſhall hold the land not only until he is 

| ( 2 * ſatisfied for (5) damages, &c. for the detainer of the debt, 

2 Rolle 40% and for coſts of ſuit, but alſo for his reaſonable labours and 


2 Sand. 107. 


2 Inſt. 678, 680. expences, &c. for the entry thereof is, tenendum ut liberum 


tenementum, c. quouſque debitum pred” una cum damnis & coſta- 
giis ſuis neceſſariis & rationabilibus, ut in laboribus, ſectis, dila- 
tionibus, & expenſis, &c. which are incertain. And foraſmuch 
as they are incertain, and the conuſee in by matter of record, 


reaſon requires that the conuſor ſhould bring a Scire facias 


3 againſt the conuſee beſore that his eſtate ſhall be defeated: 
Ce) 2 Roll. 486. alſo the court of (c) Chancery, which awards the extent and 
liberate, ſhall adjudge of the reaſonableneſs of the coſts, da- 


5 mages, labours, expences, &c. as any other court, and it was 
(d) Cr. Car. 


81 5 598. agreed“ by all,” that in caſe of Elegit, (d) the conuſor after 
Had. go. ſatisſaction had, might enter, for he ſhould not have damages, 
2 Inſt. 680. (e) coſts, nor other thing, but only the land until the debt is 


(e) 2 Inſt, 678, fatisfied; and becauſe all is certain, the conuſor, after the 
| extent expired, might enter: vide the ſtatute de mercatoribus 
13 E. 1. the ſtatute of Acton Burnel, and the ſtatute of 27 E. 

3: for coſts, and damages upon the ſtatute ſtaple. And judg- 


ment was given againſt the plaintiff, William Daniel, James 
Dalton, and others were of counſel with the plaintiff, ang 


Edward Coke and others with the defendant. | 
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Hill. 34 Eliz. Rot. 2 380. 
In the King's Bench. 


| | Brownlo s. 

I, to Richard Libb, Eſq. of a plea, wherefore, 
whereas by the common counſel of the realm of the lady the 
now Queen of England, it is provided, that it ſhall not be 
lawful for any one to do waſte, ſpoil, or deſtruction in lands, 


houſes, woods, or gardens, to him demiſed for term of life or 


years, the ſaid E. of lands and woods in Goring and Whit- 


Feaſt of the birth of our Lord God then laſt paſt, until the 


church, which ſhe holdeth for term of years, of the demiſe 
of Rob. Garrard, of the aforeſaid Rich. of the aſſignment of W. 
Haw, who thoſe to the ſaid Rob. demiſed, for the ſaid term 


thereof made to the ſaid Rich. did waſte, ſpoil, and deſtruc- 
tion, to the diſinheriſon of him the faid Rich. and againſt 


the form of the proviſion aforeſaid, &c. And whereupon the 
ſaid Rich by Tho: Lane his attorney faith, that whereas the 


aforeſaid, Will. Haw, was ſeiſed of a meſſuage called Haw 


Place, 200 acres of land, 10 acres of meadow, 100 acres of 
paſture, and 50 acres of wood, with the appurtenances in 


Goring and Whitchurch aforeſ. in his demeſne as of fee, and 


ſo thereof being ſeiſed on the 4th day of January, in the 28th 


year of the reign of the ſaid lady the now Queen at Goring 


aforeſaid, by a certain indenture made between the aforeſaid 


Will. by the name of Will. Haw of Haw Place, in the pariſh 
of Goring, in the county of Oxon, Yeoman, of the one part, 


and the aforeſaid Rob. Garrard, by the name of Rob. Garrard | 
of Hedfor in the county of Buckingham, Gent. of the other 


part, which faid other part, ſealed with the ſeal of the afore- 
ſaid Rob. the ſaid Rich. brings here into court, whoſe date 


is the ſame day and year, demiſed to the ſaid Rob. the tene- 
ments aforeſaid with the appurtenances, except (during the 
life of Agnes Haw, mother of the ſaid Will.) ſuch part of 
the meſſuage aforeſaid, parcel of the premiſes, orchard and 
garden, one cloſe called Reaves Dean, and one cloſe called 
Bell Cloſe, and one orchard, called the Orchard Pedell, parcel 
of the premiſes, which the ſaid Agnes then occupied, and then 


had, taken, and agreed, to receive for her dower, of, in, and 
for the tenements aforeſaid with the appurtenances, to have, 
and to occupy the ſaid tenements with the appurtenances, (ex- 
cept before excepted) to the faid Rob. and his aſſigns, from the 


end 
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end and term of 16 years, from thence next enſuing, and 
fully to be complete and ended, by virtne of which demiſe, 
the ſaid Rob. entered into the tenements aforeſaid with the 
_ appurtenances, above in form aforeſaid demiſed, and was 
thereof poſſeſſed, and being ſo poſſeſſed thereof on the 20th 
day of Auguſt, in the 29th year of the reign of the ſaid lady 
the now Queen, at Goring aforeſaid, granted all his eſtate, in- 
tereſt, and term of years, which he had then to come, of and 
in the aforeſaid tenements with the appurtenances, above in 
form aforeſaid demiſed, to the aforeſaid Eliz. Hynde, by vir- 
tue of which grant, the aforeſaid Eliz. entered into the faid 
tenements with the appurtenances, above in form aforeſaid 
demiſed, and was poſſeſſed thereof, and the. aforeſaid Eliz. 
being ſo poſſeſſed thereof, and the aforeſaid Will. Haw, of 
the reverſion thereof in his demeſne as of fee, in form aforeſ. 
being ſeiſed, the ſaid Will. on the 7th day of March in the 
Zoth year of the reign of the ſaid lady the now Queen, at Gor- 
ing aforeſaid, by his indenture of bargain and ſale, made be- 
tween him the ſaid Will. of the one part, and the aforeſaid 
Rich. of the other part, which other part, ſealed with the ſeal 
of the ſaid Will. Haw, the ſaid Rich. here brings into court, 
Whoſe date is the ſame day and year, and in the court of the 
ſaid lady the Queen of the Bench here at Weſtminſter, in 
Eaſter term, in the ſaid 3oth year of the reign of the ſaid lady 
the Queen abovel. before the then Juſtices of the ſaid lady the 

Queen of the Bench aforeſ. here, as the deed of the faid Will. 
_ Haw, by him the ſaid Will. acknowledged, and within fix 
months then next following, that is to ſay, the ſame Laſter 
Term in due manner in the ſaid court of record enrolled, ac- 
cording to the form of the ſtatute in ſuch caſe made and pro- 
vided, for and in conſideration of 1201. to the ſaid Will. by 
the ſaid Rich, before that time paid, bargained, and fold to the 
ſaid Rich. (amongſt other things) the reverſion aforeſ. to have 
and to hold to him and his heirs for ever, by virtue of which 
bargain and fale, and inrolment aforeſaid, and by force of a 
cextain ſtatute made in the parliament of the lord Henry the 
8th late King of England, holden at Weſtminſter in the 
county of Middleſex, on the fourth day of February, in the 27m 
year of his reign, of transferring of uſes into poſſeſſion, 
the aforeſaid Rich. was and yet is ſeiſed of the reverſion 
_. aforeſaid, in his demeſne as of fee, and the ſaid Rich being 
ſo ſeiſed thereof, and the aforeſaid Eliz. being poſſeſſed of the 
tenements aforeſaid, with the appurtenances, to her in form 
aforeſ. granted, the ſaid Eliz. did waſte, ſpoil, and deſtruction 
of the lands, that is to ſay, in digging in 10 acres of land, 
in Goring aforeſaid, parcel of the tenements aforeſaid to the 
aforeſaid Rob. demiſed, 100 loads of clay, taking for the price 
of every load of clay thereof 8 pence, and cutting down and 
ſelling of the woods, alſo in a certain wood called High- 
_ grove, containing 10 acres of wood, with the appurtenances 

in Goring aforeſaid, and parcel of the tenements — 
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with the appurtenances, to the ſaid Rob. above in form aforef, 
demiſed, 200 oaks, the price of every oak five ſhillings, 


through the ſaid whole wood hete and there growing, and in 
a certain other wood called the Hedge Row, lying in Goring 


aforeſ. near the aforeſ. wood called High-grove, in Goring 
aforeſ. parcel of the tenements aforeſ. with the appurtenances 


demiſed in form aforeſ to the aforeſ. Rob. 40 oaks, the price 
of each of them fix ſhillings, through the ſaid whole wood here 
and there growing, and in a certain coppice, called Home 
Coppice, in Goring aforeſ. parcel of the aforeſ. tenements with 
the appurtenances demiſed, to the ſaid Rob. in form aforeſaid 
above, 100 oaks, the price of each of them 10 ſhillings, in 
the ſaid coppice called Home Coppice, lately growing here 
and there, and in 20 acres of paſture called the Hanging, in 


Goring aforeſ. lying there, betwixt a certain cloſe called High- 


grove Hill, and another cloſe called Dicker-grove Hill, that 
is to ſay, parcel of the tenements aforefaid with the appurte- 
nances demiſed, to the aforeſ. Rob. in form aforeſ. 10 oaks, 


the price of each of them 10 ſhillings, ſix aſhes, the price of 
each of them 5 ſhillings, and 10 beeches, the price of each of 


them 6 ſhillings, in the aforeſ. 20 acres of paſture likewiſe, 


jate here and there growing, and in a certain hedge of a cer- 


| tain cloſe called Home Field in Whitchurch aforeſaid, that is 
to ſay, parcel of the tenements aforeſ. with the appurtenances 


demiſed to the aforeſ. Rob. in form aforeſ. lying near unto a2 
wood called Hawes Coppice, 3 oaks, the price of each of them 


10 ſhillings, and one beech, the price 10 ſhillings, and in a 


certain other hedge, of the cloſe aforefaid called Home Field, in 


Whitchurch aforeſaid, that is to ſay, parcel of the tenements 
aforeſ. demiſed to the aforeſ. Rob. in form aforeſ. lying near 
to the aforeſ. wood called Home Coppice, 10 oaks, the price 
of each of them 20 ſhillings and alſo in ſuffering the ſprouts 
of the roots of '20000 other little oaks, called Oak Saplins, of 
10000 beeches, and 100 aſhes, to the value of 20 pounds, in 
the aforeſ. wood called the Hedge Row, and 10000 of oaks, 


| 10000 of beeches, and 200 of aſhes, in the aforef. coppice 


called Haw Coppice, by the ſaid Eliz. through the whole woods 


here and there growing to be cut, and to be eaten and utterly 
deſtroyed and waſted with cattle, to the diſinheriſon of the 


aid Rich. and againſt the form of the proviſion aforeſaid : 


whereupon he faith he is injured, and hath damage to the 


value of 200 pounds, and thereof he bringeth ſuit, &c. And 
the aforeſ. Eliz. by Ralph Burges her attorney, cometh and 


defendeth the force and injury, when, &c. and whatſoever, 
&c. and faith that the aforeſ. Rich. ought not to have his ſaid 
action agaiuſt her, becauſe ſhe faith that well and true it is, 

that the aforeſ, Will. Haw, was ſeiſed of the tenements afore- 


laid with the appurtenances in his demeſne as of fee, and 
being ſo ſeiſed thereof on the aforeſaid 4th day of January in 


the 29th year of the reign of the ſaid lady the now Queen 
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aboveſaid, by his indenture aforeſaid demiſed to the aforefail 


Rob. the tenements aforeſaid with the appurtenances, (except 
before excepted) to have, and to hold, to him and his aſſigns, 


from the aforeſaid feaſt of the Birth of our Lord then laſt 
paſt, until the end and term of the aforefaid 16 years, then 
next following and fully to be complete and ended. By virtue 
of which demiſe, the aforeſaid Rob. entered into the tenements 
aforeſaid with the appurtenances, above in form aforeſaid de- 
miſed, and was thereof poſſeſſed, and being fo poſſeſſed there- 
of, on the aforeſaid 20th day of Auguſt aboveſaid, granted 
all his eſtate, intereſt, and term of years, which he bad then 
to come, of and in the aforeſaid premiſes, with the appurte- 
nances, above demiſed, to the aforeſaid Eliz. Hynde, by virtue 
of which grant, the aforefaid Eliz. entered into the o 


tenements with the appurtenances above demiſed, and was 


thereof poſſeſſed, as the aforeſ. Rich. by his declaration above 
ſuppoſeth: but the ſaid Eliz. further ſaith, that the ſaid Eliz, 
being poſſeſſed of the tenements aforeſaid with the appurte- 


nances, above demiſed, in form aforeſaid, and the ſaid Will, 
Haw, being ſeiſed of the reverſion thereof, in his demeſne as 


of fee, after the aforeſaid 7th day of May, in the 3oth year 


aforeſaid, and before the aforeſaid indenture of bargain and 
fale, between the aforeſ. Will. of the one part, and the a- 
foreſaid Rich. of the other part made, in the court of the 
lady the Queen of the Bench here in form aforeſ. was en- 


rolled; a fine was levied in the aforeſ. court of the lady the 


Queen of the Bench here, that is to ſay, at Weſtminſter a- 
ſoreſ. from the aforeſ. day of Eafter in 15 days, in the 3oth 


year of her reign aboveſaid, before Edmond Anderſon, Fran- 
cis Windham, William Periam, and Francis Rodes, then 
Juſtices of the ſaid lady the Queen of the Bench, and other 
of the ſaid lady the Queen's liege people then there preſent, 
between the aforeſ. Rich. by the name of Richard Libb, 
Sent. plaintiff, and the aforeſ. William Haw, and Ellen his 
wife deforceants, of the tenements aforeſ. above in form a- 
foreſ. demiſed, amongſt other things by the name of one 
meſſuage, one cottage, two gardens, 70 acres of land, 
one acre of meadow, 10 acres of paſture, 60 acres of wood, 
and 10 acres of furz and heath, with the appurtenances. 
in Goring and Whitchurch aforeſaid, in Maple Deram in 
the county aforeſaid, whereupon a plea of covenant was ſum- 
moned betwixt them in the ſaid court, that is to ſay, that 
the aforeſaid Will. and Ellen, acknowledged the tenements 
aforeſaid with the appurtenances to be the right of him 


the ſaid Rich. as thoſe which the ſaid Rich. had of the gilt 
of the aforeſaid Will. and Ellen, and them they remiſed 
and quit-claimed, from them the ſaid Will. and Ellen and 
their heirs, to the aforeſaid Rich. and his heirs for ever: 


and further the ſaid Will. and Ellen, granted for them, and | 
the heirs of the ſaid William, that they would warrant to the 


aforclaid 


oreſaid 


EE | 
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-forefaid Rich. and his heirs, the aforeſaid tenements with 


the appurtenances, againſt all men for ever, as by the ſaid 


fine here in court of record remaining more fully appeareth, : 

which fine, in form aforeſaid had and levied, was to the uſe 
of the aforeſaid Rich. and his heirs ; after which fine, ſo as 
afore is faid levied, that is to ſay, on the 20th day of April, 

in the goth year of the reign of the ſaid lady the now Queen 
aforefaid, the aforeſaid indenture to the aforeſaid Rich. as be- 
fore is ſaid made, before the aforeſaid Juſtices of the ſaid 
lady the Queen of the Bench here was inrolled. And the 
faid Eliz. further faith, that ſhe to that grant of the reverſion 


of the tenements aforeſaid, with the appurtenances above as 


before is ſaid demiſed, by virtue of the fine aforeſaid, did 
not attorn or agree to the aforeſaid Rich. and this ſhe is ready 
to verifie, whereupon ſhe prays judgment, if the aforeſaid 


Rich. his action aforeſ. againſt her ought to have, &. And 
the aforeſ. Rich. faith, that the aforeſ. ptea of the aforeſ. Eliz. 


above in bar pleaded, and the matter in the ſame contained, 

is inſufficient in law to bar him the ſaid Rich. to have his 

action aforeſ. againſt the aforeſ. Eliz. And that he to that 
plea in form aforeſ. pleaded needeth not, nor by the law of 

the land is bounden to anſwer, and this he is ready to veriße, 

wherefore for want of a ſufficient plea in bar in this behalf 

made, the aforeſ Rich. prays judgment, and his damages by 


the occaſion of the wafte aforeſ. to be to him adjudged: and 


the aforeſ. Eliz. inaſmuch as ſhe hath alledged ſufficient matter 


in bar of the action aforeſ. which ſhe is ready to verifie, which 
matter the aforeſ. Rich. doth not deny, nor to the ſame any 
ways anſwereth, but that averment altogether refuſeth to ad- 


15 prays judgment, and that the aforeſ. Rich. may be barred 
from having his action aforeſ. againſt her, &c. And becauſe 


the Juſtices here will adviſe themſelves of and upon the pre- 


miſes, before they give their judgment thereof, day is given 
to the parties aforef. here, until from the day of Eaſter in x5 


days, to hear their judgment thereof, becauſe the ſame Job | 


| kices here thereof are not yet, &c. 


HYNDEs 


70 


n e 


: . 9 e p = BE . 7 A 
A 8 - MN 8 ff * 2 AE . £ — — — _ 
Py 4 . = a 2 —— EST” . . SEEN „ ES” — $i Sn + + 8 Sn K ¶ · ³Ün— ̃ͤ ee nd Hen —__ HEE Ss - : 3 

Le 3 * 2 ta. 7.40 - pe __— LIES 2 28 aan TF — one - - N > og = — > 3 Ks r ve "3. xx —— — 2 , * — 2 9 ; — _ 7 = 1 12 4 - — 

r r l ( rs nc ERS 3 2 3 A . = Is 8 5 = . — 3 2 . = a 4 
2 +. ws > oe I . _ 2 — 8 n 5 * * * — 8 2 — — 5 —— — 2 I» cn — 5 * < "= - 3 CERT 1 - - * = SO — . 2 - « — 
F —— B lie r . > 2 - Sz =. 4 : S- . L : 2 : 
, 4 - 


5 
1 
© z 
= * 
+}, 
N 
8 
; 
D 
1 * 
4 
1 
# 
* 
0 
4 
et 
= 
3 
y 
[ 
by 1 
1 
1 
\ 
1 3 
1 6 
119 
1 
IS. 
z 
E 
| is 
1 
1 
5 3 
o : * 
» bo” 
FJ. 
. 
1 
. Wo. 
*7 
bf * 
1 
4 T1 
: 
1 
1 
11 
1 * 
3 
_ 77 
i 
” 
7 N 
. 
4H - 
7 + 
'F- 
; 3B 
, 42 
. bt! 
* . 
I + 
( 2 
3 
* 
3 ® # 
3 
1 x1 
TR: 538 
. 
74 2% 
8 
A [bv 
= 4 
N * 
4 it 
f {TS 
* 11, 
e 
1 
TE 
"I 
3 
4 
. vt 
18 
„ 
i 
131 
p45 
N Tx- . 
3» 
* 4 
13 
CY EL: 
v? 1 
1 
: 3 
i 
þ * 
1 
1 
5 . 
=: - 10 
A R 
8! 
4; 
XI 
3x * 
1 +. 
3K x 
1 
14 
14 
1 
. 
1 
44 
14 ® 
K 7 
4 171 
1 
8 7448 
1 
5 1 
1 
70 
4 of" 
64 
1 
95 
ve 
5 ©} 
. 133 
"i 
9 
5 
4 
0 
„ 
2 
5 
1 
e 
8 
E 
0 * 
12 
THT. 
1 \ 
8 { 
17 =? 
1 1 
119 
. 
1 
mw 3 
«ik 
| 1 
- 1 
ya.) 
41 
a 5 
33 5:34 
+ v5 
1 
1933 
1 
18 
n 
19. 
T. 
7 7 
b WT 
5: 
. 
1 
11 
1154 
1 
x 
3 
7 
* 
i 
7 0 
1 
1: x 
1 
1 
17 
* 
I | 
i : 18 
42 
3 - 
j . 
1 Bart 
4, 
1 
3 
4 


— 
8 


— Py _— — 
2 r * Go ” 1 2 
FF 
— : Wo RISE 2 Ee? 


my — - LAY = = — * = s. 
* - * * * 
r STE 


1 And. 215,216. 


Cumberb. 67, 
Skinner 134, 
186. 


(a) Godb, 43 3. 


() Cr. El. 285, 

917. 6 Co. 68. 

a. Co. Lit. 320. 
a. 266. b. 


e 


F. N. B. 60. 0. 
(c) 1 And. 286. 
Co. Lit. 309. b. 
321: b. 2 Co 

30. a. 5 Co. 113. 
b. 8 Co. 94. a. 

2 Inſt. 672. 


Part Iv. 


| H YT NDE's Caf. 
Trin. 33 Eliz. 


In the King's Bench; DG; . 


ICHARD LIBB Efq. brought an action of waſte againſt 

Elizabeth Hynde, and declared, that William Hawe 
was ſeiſed of a houſe called Place, and certain lands in Go. 
ring and Whitchurch in the county of Oxford: and 4 i: 
Julii, anno 29 Eliz. by his deed indented demiſed the tene- 
ments aforeſaid to Robert Garrard from the feaſt of Chriſt- 
mas then paſt for 16 years, who, 20 Augu/ti, the ſoid 29th 


year, aſſigned his intereſt to the defendant: and that the ſaid 
William Hawe (a) 7 Mai, anno 30 Reg Eliz by deed in- 
_ dented and inrolled in the court of C. B. Termino Paſche, in 
the ſaid 3oth year (within fix months, according to the form 


of the ſtatute) for the conſideration of 1201. bargained and 
fold the ſaid reverfion to the ſaid Libb, now plaintiff, in fee; 


and aſſigned the waſte in digging of clay, &c. The defendant 


confeſſed that William Hawe was ſeiſed of the ſaid land, and 


that he by the ſaid indenture demiſed to Robert Garrard, and 


that he aſſigned to the ſaid Elizabeth, prove, &c. But ſhe fur- 
ther ſaid, that after the ſaid 7th day of May, in the faid zoth 
year, and before the {aid indenture cf bargain and ſale was 
enrolled, the ſaid William Hawe, 15 Paſche, in the ſaid zoth 
year, levied a fine of the tenements aforeſaid to the laid 
Richard Libb, now plaintiff, come ceo, Ic. which fine was to 


the uſe of the faid plaintiff and his heirs, after which fine 
levied, feil. 29 Aprilis, in the ſaid 30th year, the faid deed. 
indented was inrolled in the faid court of C. B. And further 


the def. ſaid, that ſhe never attorned; and upon this plea the 


- plaintiff demurred in law, and in this caſe two points 
were moved. 


1. If the conuſee of the fine after the faid 
indenture inrolled ſhould be ſaid in by the (6) fine, or by 


the bargain and ſale, for if he ſhould be adjudged 7 by the 
fine, no action of waſte would lie for want of attornment; 


and if he ſhould be in by the indenture inrolled, then 
there needed no (c) attornment. And it was unanimouſly te- 
ſolved by Sir Edm. Anderſon and his companions, Juſtices of the 

| | Common 


0 
£ 


part IV. Hyxovez's Caſe, 
Common Pleas, that when Hawe by deed indented bargained 
and fold the reverſion to Libb and his heirs, and before the 
inrollment levied a fine 'to Libb and his heirs, and after- 
wards the deed 1s inrolled within the fix months, that the 
conuſee ſhould be (a) in by the fine, and not by the indenture 
inrolled ; for when the fee ſimple paſſed by the fine to the 
conuſee and his heirs, the inrollment of the deed indented 
afterwards could not diveſt and turn the eſtate out of himſelf, 
(which was abſolutely ſettled in him by the fine ; for then, 
| where he was in before in the per, he would be now in the 
9/7. Alto when the common law and ſtatute law concur, 
the common law ſhall be (5) preferred : and it 1s true, that 


the inrollment ſhall have relation to the delivery of the deed, 
but that is to (c) avoid mean eſtates or charges made to a 


_ 


ſtranger by the bargainor aſtet᷑ the delivery of the deed, and be- 
fore the inrollment, but not to divelFany eſtate lawfully ett 


3 — 


mn the zern in the bargainee himſelt. And the ſtatute of 27 
H. 8. c. 16. of Inroliments, ſpeaks by bargain and fale only, 
and here-it is not by bargain and fale only, but the eſtate 1s 
4 paſſed originally by the fine. The other point was, whether 
/ the defendant ſhould be in this caſe admitted to aver when the 
deed was inrolled, /c. ſuch a day after the fine levied, and be- 
fore the inrollment ; and it was objected, 1. That in the caſe 
at bar it ſhould be intended in law, that the deed was inrolled 
the firſt day of the ſaid Eaſter term, for the term as to divers 
purpoſes is but one (4) day in law, and eo potius, becauſe it 
doth not appear by the record what day of the term the 
deed was enrolled, but generally Term Paſch', and there- 
fore it ſhould be intended to be inrolled the firſt day 
of the term. 2. It was. objeCted, that records (for the 
__ avoiding of ininiteneſs, which the law abhors) are fo 
- high and ſacred that they import. in themſelves inviolable 


truth, which if any dare to deny, the law attributes ſo great es ax. 6, 


honour and credit to them that they ſhall be (e) tried only 
by themſelves, and not by the country: but if this aver- 
ment ſhould be ſuffered, then the effect and validity of the 
record would be tried by the country, which would be a- 
gainſt the rule of law. 
be miſchievous to allow of ſuch nice averments, and trench 
to the diſinheriſon of many to draw in queſtion the time of 
all inrollments of bargains and fales ; for if the beginning 


ol the term was within the fix months, and the end thereof 


aſter the fix months, by ſuch averment after long poſſeſſion, 


4 


Skinner 184. 
(a) Mo. 337, 
338. Hob. 222. 
1 Bulſtr. 163. 
2 Bulſtr. 671, 


672. Cr. El. 9 1. 


Ct. Car. 218. 


Poph. 49. 


1 Brownl, 142. 


1 And. 27, 113. 


2 And. 161, 
Yelv. 124, 
Owen 70. 

10 Co. 96. A. 
Mo. 680, 68m. 
(5) 2 Inſt. 67 - 
4 Inſt. 140, 

1 Leon. 6. 

2 Co. 35. b. 

1 And. 191. 
Co. Lit. 49. a. 
(c) Hob. 222. 
2 Bulſtr. 34. 
Cr. Car. 218. 
Owen 70. 


(4) Godb. 433. 


5 Co. 74. b. 


31. a. 2 Roll. 
574. Co. Lit 
260. a. 117. b. 


3. It was objected, that it would 


when witneſſes are dead, the eſtate of the land might be 
dravn in queſtion, which would be a perilous and dangerous 
precedent, and efpeciaily in theſe days, in which ſubornation 


ol perjury abounds: but it was refolved per tot? curiam, that 
the (f) averment was good and lawful. And as to the firſt ob- 
jection, it was anſwered and reſolved by the court, that it is 

ttue, that it ſhould be intended by preſumption in law, that 


{(f) 1 And. 226, 


Cr. Jac. 451. 


the 
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Hyxvz's Caſe. | Part IV, 


(a) Co. 48-2, the deed was inrolled the firſt day of the term: but (a) „. 
J ABA bit preſumpiio donec probetur in contrarium. And becauſe the 
6 Co. 73. "i * has by his (5) demurrer confeſſed the inrollment to 
Co. Lit. 373. e after the fine, for this cauſe the preſumption vaniſhes 
phy * . and becomes of no force, and the mutual conſent and con- 
00 „ feſſion of both parties ſhall ſland. As to the ſecond objec. 
ment 57. tion, it was anſwered and reſolved by the court, that it is 
(c)8 Co, 67. a, true that (c) records import in themſelves truth, and conclude 
9 Co. 25. 3. 31. all men from denying any thing appearing within the record, 
8 vol Lit. 117+. as antedate, &c. Fide 37 H. 6. 21. b. Plow. Com. 7 & 8 
2 Rol. £74. Eliz. Dyer 242. But to take (4) averment which ftands with 
(4d) Cr. — 451. the record, and which doth not impugn any thing apparent 
within the record, the law doth well admit and allow: as a- 
(e) x Roll. 862. gainſt a fine (e) upon releaſe, to ſay that the conuſee had no- 
dhing at the time of the fine levied, as it is held in 16 H. 5, 
5. b. So againſt the King's letters patent under the Great 
co. 15. b. Seal ſhewed in court, none can deny them, but non (J) con- 
_ — 77 ceſſit per præd literas patentes, is a good plea, for although there 
; 58. 2 Sid. 145. be ſuch letters patent, yet perhaps nothing paſs by them, and 
Hob. 147, 156. ſo per conſequens non conceſſit. And although (g) inrollment, 
75 pad = or other matter of record ſhall not be tried per pats, yet the 
2 Roll. Rep, time when the inrollment was made ſhall be tried per pais, 
119. for the inrollment itſelf ſhall never be drawn in queſtion {for 
that 1s agreed, by both parties) but only the time of it, as in 
the other caſe, where one pleads a grant of the King by his 
letters patent under the Great Seal, and the other pleads non 
conceſſit by the ſame letters patent, in that caſe the letters pa- 
tent are confeſſed, but the effect and operation of them is de- 
nieds, and therefore the trial ſhall not be where the letters pa- 
(b) Cr. Jac.375. tent bear date, but where the lands (%) lie, as it was adjudged, 
Coins ö if (i) profeſſion is denied, it ſhall be tried by the Spiritual 
(i) 2 588. Court, but if the time of the profeſſion is in iſſue, it ſhall be 
. tried by the country, as it is held in 9 H. 7. 2. As to the 
third objection, it was anſwered and reſolved per tot cur', that 
if ſuch averment ſhould not be admitted, great injuſtice 
would be protected, and great inconvenience enſue on the 
Other ſide; for ſuppoſe (as hath been ſaid) that the beginning 
bol the term is only within the fix months, and in truth the in- 
rollment was towards the end, out of the fix months, if ſuch 
averment ſhall nor be received, the bargainor would be diſin- 
herited againſt truth and juſtice, and no inconvenience can riſe 
on the other fide, for the preſumption of the law (as has been 
ſaid) he who ſtrives to avoid the bargain, (4) ought to make 
maniſeſt proof thereof, for adors incumbit onus probandi : and as 


— 


(# Latch. 157» 


part tv.  Hrnwvpe's Caſe, EE 72 


to fear of perjury, (a) nullum iniquum eft in jure prægqumendum; (a) Hard. 64. 
and theſe days are not to be tainted with ſuch infamy of a- . 
bösdance of perjury, as has been ſurmiſed; and commonly 
thoſe who have moſt corrupt conſciences, are oftentimes moſt 
ſuſpicious, and complain moſt of the iniquity of the times. 
| It was ſaid by ſome of the Juſtices, that if it be admitted 
* the inrollment ſhould be preſumed to be made in Ouin- 
na Paſche, and that at the fame time the fine was alſo levied, 
that then the bargainee ſhould have (5) election to have the re- (5) Mod. Rep. 
verſion by the one, or by the other: but in reſpect of the for- 175 . 8 
2 3 ä 12 | | 142. Yelv, 123, 
mer reſolutions, this point was not reſolved by the court. 124. 2 Co. 33. 
| ro, FE Ss | 15 | b. 5 
Ig $7. Hob. 1800. 
2 - 6 
Poph. 95 
4 And. 203. ; 
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- BOROUGHES's Cak. 
Paſch. 38 Elig. 8 
In the King's Bench, 


5 13 Boroughes and Taylor the caſe was; Queen 

Elizabeth made a leaſe for years, rendering rent payable 
at the receipt of her Exchequer at Weſtminſter, ſeu ad manu: 
Balli vorum ſeu receptorim, &c. with the uſual condition, to be 
void by nonpayment of the rent; and afterwards the Queen 
granted over the reverſion to another and his heirs, and whe- 
ther the patentee ſhould demand the rent to take advantage of 
the condition, was the queſtion, upon a ſpecial verdict. And 
it was moved, that the demand onght to be made at the re- 
ceipt of the Excheq. for that is the certain place appointed in 
the leaſe, and principally becauſe Weſtm. is-added, and there- 
fore of neceſſity it ought to be demanded there and not upon 
the land; and although the reverſion is granted over, yet 
| That does not alter the place where the rent ſhall be paid; 
as if a common perſon makes a' leaſe of his manor of D. 


rendering rent to be paid at his manor of Sale, with con- 
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| ta) co. Lit. 201. 
b, Hard, 30 
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dition of re- entry, &c. for nonpayment, and afterwards he 
grants over the reverſion of the manor of D. yet the grantee 
ought to demand his rent at the manor of 8. And al- 
_ though: it is further ſaid, ſeu ad manus ballivoriim ſive receptorum, 
Sc. yet foraſmuch as it is for the benefit of the leſſee, and 
he has eleCtion either to pay it ata eertain place, or to the 
bailiff or receiver of the leſſor, and foraſmuch as the faid 
words are words of abundance, for the (a) law implies 
them, although they were omitted, and becauſe the condition 
is here penal to the leſſee that he ſhall loſe his intereſt; for theſe 
reaſons the law requires that the patentee ought to make 
demand upon the land, and not elſewhere. And therc- 
fore if a common perſon makes a leaſe for years of the 
manor of D. rendering rent at his manor of Sale, with 
condition of re-entry, if the rent be not paid at the place 
ks „ gl 5 aforeſaid, 


4 


E171 T | I 


Part V.  Bonovents's Caſe, 
»foreſaid, or to the hands of the leflor himſelf, in that caſe ſor 


75 


the reaſons aforeſaid, the demand ought to be made at the ma- 


nor of Sale, and chiefly becauſe the ſaid words are abundant, 
ind no more than the Jaw; without them; would have implied, 


wherefore it was ſtrongly urged and concluded, that, in the caſe 


at bar, the demand ought to be made at Weſtminſter, at the 
place where the receipt of the Queen's Exchequer is kept: but 


it was adjudged by Popham G. J. Clench, Gawdy, and Fen- 


ner, Juſtices, that in the ſaid caſe the demand ought to be 


made upon the (a) land; and in this cafe divers points were () Golath. 144, 


unanimouſly reſolved by the court. 1. That if in caſe of a 
common perſon, the rent reſerved upon the demiſe be payable 
it a (6) place out of the land, that ke who will take advantage 
of a condition for non-payment of ſuch rent, ought to demand 
the rent at the place where it is appointed to be paid; for the 
limitation of the payment of the rent off from the land, doth 
not alter the nature or quality of the rent, nor of any thing 
incident to it, but it is, to all intents; a rent iſſuing out of the 
land, and not a ſum in groſs, for it ſhall paſs with the rever- 
fion as incident to it, and ſhall be ſuſpended by entry of the 


Hard. 306. 

r. Eliz. 167, 
415, 462. 
Co. Lit. 201, b. : 
202, 210. b. 
(5) Co. Lit. 153. 
A. 202. 2. 
1 Roll. 459. 
2 Roll. 428. 
Cro. Car. 508. 
2 Jones 33. 


leflor into any part of the land leaſed; and ſhall be appor- 
tioned by recovery of part in waſte, or entry into part ſor for- 


ſeiture, &c, and ſhall have all other qualities of a rent in the 
lame manner as if it had been payable upon the land; and there- 


fore the opinion in Kidwelly's caſe, in Plow. Com. 70. that f 


he in the reverſion may enter for non-payment of ſuch rent 
without any (c) demand made, was utterly denied by the 
whole court in this caſe; and the Juſtices ſaid, that it had 
oftentimes been adjudged to the cont. 2. When the Q. makes 
a leaſe for years, rendering rent with condition ut ſupra, the 
Q. ſhall take advantage of the condition (d) without any 
demand; but when ſhe grants the reverfion over, her gran- 
tee ſhall not take advantage of the condition (e) without 
demand ; for the reaſon that the Q. ſhall take advantage of 
the condition without demand, was not in reſpeQt of the 
nature or quality of the rent, or that the law adjudges, 
that ſuch rent reſerved to the Q. was not omnins demand- 


able, but that the leſſee in ſuch caſe ought to do the firſt 


(e) Dy.68. pl. 2 3. 
24, 329. pl. 12. 
Moor 598. 8 


(4 Latch. 28. 
Moor 210, 296, 
5 Co. 56. a. b. 
(e) Co. Lit. 201. 
5 | 
Plowd. 213. b. 


act, /c. either to pay or tender the rent; for it was reſolved 
by the court, that as long as the reverſion and rent conti- 
nue in the Q. the law difpenſes with the demand as a thing 


indecent, and againſt the digoity of the Q. to attend upon her 


ſubject to make a demand of him; but the law (which al - 


ways requires that decorum and conveniency be obſerved) ap- 
points the ſubject to attend upon his ſovereign, and in ſuch 
caſe to do the firſt act, although it be in caſe of a condition, 


which trenches to the deſtruction of his eſtate, but this is but 
2 perſonal prerogative annexed to the perſon of the K. and not 
in reſpect of the nature or quality of the rent; and therefore | 
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Boxovenes's Caſes, Piurt IV. 
if he grants the reverſion over, the grantee ſhall not take ad. 
vantage of the condition without demand made of the rent. 
The 3d point (the great doubt of the caſe) which was refoly. 


| fa} Co, Lit.201. ed, was, that in this caſe the patentee ought to (a) demand 


* the rent upon the land; and their principal reaſon was ground- 
cd upon a rule in law, ſc. that the expreſſion of a claufe which 

0% « Co. 1a. the law impiies, works nothing, (6) expreſſm eorum gue tacit 

$ Co. 56, b. 145. inſunt nihil operatur & expreſſa non proſunt, que nm exproſſa 


| a. Ce 394 a. grgderunt + and yet 2s (%) Littleton ſaith, it is well done to put 


n e in ſuch clauſes to declare and expreſs to laymen which have 


2 Noll. Rep 393. no knowledge of the law, what the law requires in ſuch 


boch 25, eaſes: as in 30 Aff. 8. a leaſe is made to two for term of their 
Palm. 433, 437» 


Wing. Mar. 23 5. lives, (this clauſe being added and expreſſed, & diutius (d) 


Co. Lit. 191. a. corum viventi) and afterwards they made partition, and one 
20 f ® died, and he in the reverſion entered, and his entry adjudged 


* 0 ke "” lawful notwithſtanding the ſaid words, & diutius eoram viventi, 
2 Sand. 351. for without them fo much was facit implied by the law. Yile 
2 Bullte, 137- 17 E. 3. 7. John Hull's caſe. 27 H. 8. tit. Office, Br. 2. in 
Hard, . \P19% caſe of an act of parliament, 2 H. 7. 9. in. eaſe of a /iberate, 
H-b. 1300 Plow. Com. 486 & 545. And it was reſolved, that if the 


ce) Lit. leck. 331. King makes a leafe for years rendering rent, without appoint- 


N ing any place, or to whoſe hands it ſhall be paid, the leſſee 


(d) 2 Roll. Rep. may by law pay it either at the receipt of the Exchequer, or 
. to the hands of the King's Bailiffs or Receivers, which the 
* * King has authorized to ſuch purpoſe. And therefore the ſpe- 
| 50. 5 . . . £ . 

ET cial and uſual limitation of payment of rent in ſuch caſes at the 


Ot Gol#ſb. 124. receipt of the (e) Exchequer, or to the hands of the King's 


Ero. El. 462. Bailiffs or Receivers, &c. imports no more than the law with- 
7 LY ws out it would have /) implied, and therefore nihil operatur 
b. Hard. 306. thereby ; and although the ſaid elauſe is ad receptum ſcaccarii, 
Sec. aud eim yet it being affirmati ve and declaratory, it is 

not neceſſary that the receipt be heid at Weſtm', for it the re- 


2 | (e) Cro. El. 462. ceipt of the Exchequer be held at another {g) place, the rent 


is to be paid there; for as to this point, the Jaw would have 
implied that which is expreſſed, /c. at Weſtm. and more, /c. at 
whatſoever other place the receipt be kept: then, in the prin- 
_ cipal caſe, if the rent had been reſerved generally, the patentee 
ought to have demanded it upon the land, & per conjequens ſo 
ought it to be done in the caſe at bar. And it was faid, as 
the law has appointed the receipt of the Exchequer to be the 
place where the King's revenues ſhall be received, ſo in the 
caſe of a common perſon, the law has appointed a place where 
his rent (i no other place by mutual agreement of the parties 
be appointed) ſhall be paid, and that is, upon the land de- 
miſed, and there he ought to make a demand of it. 


* 


PALM E R's 


| In the King's Bench. 


REF EEN Palmer, plaintiff, and Umphrey, defendant, 
D in the King's Bench, it was reſolved per totam curiam, 
that if a Fieri facias comes to the Sheriff to levy the money of 
the goods and chattels of the defendant, and, the Sheriff, by 
writing, reciting that the defendant has a term for years (and 


PAL M E R's Caſe. 


Hil, 39 Eliz. 


Goldſb. 172.173. 
Cr. El. 584. 
Styl. 62. 
Owen 18. 
Moor 70a. pl. 
974. IP 


ſhews what) and ſuppoſing that it began 2 & 3 Phil. & Mar. 
(as it was in the caſe at bar) where in truth the term began 


3&4 Phil. & Mar. ſells the ſame term, the fale is void, for 
there is no ſuch (a) term: but notwithſtanding this falſe re- 
cital, if the Sheriff ſells alſo all the intereſt which the defend- 
ant has in the ſaid land (as alſo in the caſe at bar he did) this 


fale is good. And Popham, Chief Juſtice, ſaid, in this very 
court, anno 26 El. between Sir George (b) Sydnam and 


 Rolles, the caſe was ſuch ; the Sheriff in the like caſe re- 


citing that Rolles had a term of a parſonage pro ter mino diver- 


forum annorum adtunc ventur*, ſold it by foree of a Fieri facias 


(a) Cro. Car. 
399. 2 


(5) Goldſb. 172, 
273. | 
Ci. El. 584. 


to another, and it was adjudged good enough. For by com- 
mon intendment the Sheriff cannot have preciſe knowledge 
of the certainty of the beginning, and the certainty of tbe 


end of the term; but if he takes upon him to recite the | 


term, and (c) miſrecites it, and ſells the ſame term, it is 
void; but if he ſells all the (4) intereſt that the defend- 
dant has in the land, it is good enough, notwithitanding 
the miſrecital as is aforeſaid. And ſo obſerve the difference 


(3 Codb. 43% 


aig. 


(4) Goldib. 292. 
Cr. Ei. 584. 


between the ſale of a term, and an extent of a term, for 


accordingly it was adjudged, M. 32 & 33 Eliz. in ſcaccario, 
that where it was found by inquiſition that the Queen's 


(e) debtor was poſſeſſed of certain lands pro terming g uo- 
rundum annorum adtunc ventur that this inquiſition was 
iaſullicient, for a term cannot be extended without 

| 5 7 2 3 . ſmhewing 


(e) 2 Leon, 121. 
3 Leon. 204. 
Lane 50, 51. 


— _ _ * * o . = T 

: 22 — . E - : * — = —— by il Sk = 
8 1 — — —— a. — ——— — — —— Ld l - _ 

CO SO £20 * A > CG E 33 OL... CRE ov * — Set. — - 

* 2 ad — 9 — * : n 2 Te , #4 om won "wr r I 

bo ee —4 8 = Sh rn . 5 * F \ $5 Fs whe 278 * * — 

* Nee 5 : EW e — * 

= Ye" 208 vx; ot 30 * 5 

* 


ny 
— e er 1 R — | me —_ 
— — por Ye. \ — n e 7 — 7 7 J hs 1 * = "op fo pr 5 m — — 2 6 
8 2 4 * 1 ; 777 . * - 6 8 N POSE Iv ak — PE _ we” 4 5 1 - \ * 
"PE = 28 ORE 32 agg R E pat 45 Thy Sv * * 1 Dy - R 2 7 J a 
* La SY — * — 2 * — - — 7 4 N | 
e a ; —— — —— 
. marks — —. — - — — — — - — —— 
Fn _ $ "IM * * — - — — . — 
2 ——— 64 — 2 — 8 —— : ao 
— ** 2 — 4 2 Z 


e 


n 
: 
. 
£5.57 If 
8 
D * 


, COOL 


RE : F . 
3 A PP e 2 
"Y 2 9 e * METER 
"© wy . 3 = Od N 4 bo * 
.. TOE TEES 
7 : ** — L * 
d - —— 3 > ag 


— 
2 2 


5 


* "+ Fc 
l 5 
1 
1 
E 4 
. 2 
$7 
72 
3 
bd 0 
4 
4 
{ 
„ 
& 
P > 
4D 
BE . 
* 
* 1 
K 
7 
þ Ss 
1 
» 5 
* 

3 
. "x 44 
+. 
4 1490 
1 ; 
'* of 

- 
* +447 
q "W 
1 
1 
. 
13 
15 1 

* 
r 
J. 

2 
1 
1 

I. 
a ' 
1 
$ 
Mal 
. 
7 
v1 452 
> |} 
305 
F +2 
* A 4 

1 

1209 
, 
| #5 K 

F” * 

1175 
x Y * 0 
1 ; 
3's 
24 
„ 

2 
z 11 
© #7? i 

iS 
ia; 

A” 
. 

8 
5 1 
5 4 
" 
7 7 
. 
+ 
Bs 
ba p » 
If 
U 
5 

by LF 
* „ 

4 14 
„ 

N 5 

* 
4 
zo 
4 ' 

«3 p 
9 g 

by, F 

MT 
1 ; 

1 


2 yg „6 
r OR 


232, 381. 


—— 


inquilition, for the ſtatute of Weſtm. 2. cap. 18. which gives 
the Elegit, provides, gyod vicecom' liberet ei omnia catalla, Cc. 
D medietatem terræ ſuæ, quouſque debitum fuerit levatum per ra. 


(a) Cr, El. 584. 


(ro. Jac, 569. 


Anter 67. a. 


2 Inſt. 356, 
Dyer 100. pl.y1. 
2 Bulſtr. 97. 


Pall. 28. pl. 1. 


Goldſb. 173. 


8 (50 Hob. 93,217. 
s. 103. . 


11 Cb. 39. a. 
Cro. Jac. 188, 


3 Bulfir. 55. 


2 Brownl. 57. 


1 Roll. Rep. 
222, 261. 


2 Rol. 59 


Paluk's Caſe. 


reaſon is this, becauſe after the debt ſatisfied, the party is to 


have his term again, if any part of it remains, which ought 
to appear, and thereupon the party may have remedy to re. 


move the hands of the Queen, or other perſon : but in the 


caſe of a ſale upon the F:eri facias, the Sheriff may ſell all the 


intereſt or term which the defendant has in ſuch land, and 
never mention it in his return, but generally, quod freri fecit 
a Poor 
man who made great complaint to the court; the Attorney. 
General coming into the court at the requeſt of the poor 
man, peruſed the record, and thereby found that the execution 
was by force of an Elegit, which ought to have been made b 


de beni & catailis, &r. But if the execution jn the principal 
caſe ſhould be levied, it would tend to the ruin o | 


tionabile pretium (which refers to chattels) & extentum, which 
refers to land, and rationabile pretium, and extent ought to he 
found by (a) inquiſition and verdict, for that is implied in law, 


and the court (will adjudge) as the law appoints, although it 
be not ſo expreſſed, vide 10 E. 4. 11. 7 R. 2. Barr 241. 


(2) Proof is intended trial by verdict, and the words of the 
writ of Elegit are according to the ſaid ſtatute, and therewith 


agrees 2 Mar. (c) Nyer '100, that the extent and appriſement 
ought to be per ſacramentum duodecim, and not by the Sheriff, 
and many precedents; and becauſe the term was miſtaken in 
the inquiſition, and the term ſo miſtaken was appiiſed by it, 
and the Sheriff could not ſell any term but that only which was 


appriſed by the jurors of the inquiſition, he therefore moved 


the court, that the ſaid ſale was utterly void, and ſo was the o- 
' Pinion of the whole court: and judgment given according]y. 


x Sid. 313. Moor 312. pl. 253.18 1. pl. 322, 845. pl. 140. $88. pl. 12 50. Perk. ſect. 79 1. 3 Inſt. 98, 
Pr. Condition 151. le) Goldsb.273, Cr. El. 584, 735. Dy. 100. pl. 71. 2 Iuſt. 396. 2 Bulſtr. 9) 


Part Iv. 


ſhewing the beginning and certainty of the term, and the 


\\ 


part IV. 


— * * ” — P . * _ 
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HOLLAND's Caſe. 


Tris. 39 Eliz. 
0 In the King's Bench. 


ILLIAM ARMIGER plaintiff in prohibition a- 
| gainſt William Holland, parſon of Northcreak in the 
county of Norfolk, and declared, that Matthew Biſhop of 
Canterbury collated by lapſe John Meye to the ſaid church of 
Northcreak, who was therein inducted, and further had the 
| moiety of the church of Darsfield in the county of York, and 


afterwards, 17 Augufli, anno 19 Eliz. he was nominated and 


elected to be Biſhop of Carliſle; after which election, and 


before conſecration and inſtallation into the ſaid biſhoprick, 
ſal. 18 Auguſti, anno 19 Eliz. the Queen by her letters patent, 


Moor 542, 54 · . 
Cro. El. 601. 
Dav, 77, 7% 
Hob. 156. 

2 Brownl. 46. 

2 Roll.Rep.45 + 
y a 


de gratia ſua ſpeciali, ac ex certa ſcientia, & mero motu ſuis con- 


ceſit, & licentiam & poteſiatem dedit prefat' F. Meye, quod ipſe 
in ipſam eccleſiæ cathedralis Carl” conſecrat” procuret & ob- 


tineret ; necnon realem, actualem & corporalem poſſeſſionem, - 


Ec. recipere & obtinere, nibilominus pred medietat dictæ rector 


de Darsfield, ac rectoriam de Northcreah, una cum ditio epiſe 
guamdiu eidem epiſcopatꝰ præeſſet, retinere & poſſid', ac fructus 


emolumenta inde quamdiu eidem epiſcopat præeſſet in ſuos 


Ff,roprios uſus convertere, Ic. And afterwards 29 Sept. anne 
19 Eliz. the faid John Meye was conſecrated and inſtalled 


into the ſaid biſhoprick, and was, and yet is Biſhop of the 
ſame ſee: and the plaintilf claimed a leaſe for years in 


| the ſaid reQtory of Northcreak by force of a demiſe made 


by indenture by the ſaid Biſhop, 1 AAaii, anno 20 Eliz. for a 
term of years yet enduring; and that the defendant being 


now lately preſented by lapſe by the Queen, pretending the 
aid letters patent of the Qpeen made to the ſaid J. Meye 
were void, ſued for tithes in the Spiritual Court, &c. And 
the def. pro conſultatione habenda ſaid, that the ſaid church 
ol Northereak at the time of the induction of the ſaid J. Meye 


Was, and yet is benefic” cum cura animarum, & ultra annuum 


valorem 8 I. viz. 8 I. 10s, And afterwards the ſaid J. Meye 


( accepted the moiety of the faid church of Darsfield, and 


Was inſtituted and inducted thereto, and the pleading age! 


24 


(a) 1 Sid. 162, | 
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- Hor LAN D's Caſe, Part IV, 

(%) Co. Lit. 17. ad, (a) medietat* recteriæ, where it ſhould be ad rector medje. 
b. 10 Co. 136. fatit, c. (but the court took it to be all one in effect) and 
that the ſaid church of D. fuit beneficium cum cura animarum, 

and confeſſed the ſaid letters patent prout; and concluded that 

Prætextu præmiſſorum, the church of Northcreak became void, 

and title to preſent by lapſe devolved to the Queen, who pre- 

ſented the def. to it 15 Feb. 1592, and made no mention of 


ot the act of (5) 21 H. 8. cap. 13. in his plea; and upon 


»” this plea: the plaintiff demurred in law. And in this caſe 
2 Brownl, 45. two points were reſolved. 1, That before the ſtatute of 21 


H. 8. cap. 13. if one had a benefice with cure, and accept- 


r ed another benefice with cure, that the firſt benefice was (c) 
CL s void, but it was not an avoidance by the common law, but by 


4 Co. 79. b. 


the conſtitution of the Pope, of which avoidance the patron 
Cro, Car. 357, 


Lit. Kip. 2392 Without any deprivation z but becauſe the avoidance accrued 


Co. lac 120. 3, by the eccleſiaſtical law, no lapſe incurred without (d) no- 


2 Roll 2562. tice, as upon deprivation or reſignation, a | 
Dr. & N uf? p privation or reſignation, and yet the patron 


8. 6er 1. b. might preſent, and take upon him notice if he would; fo 


N. B. 24. I. that for the benefit of the patron the church is void in the 
7 Jones 404 principal caſe, but not for his diſadvantage : and according 


2 Bicwnl 45,46 


on Was eo to this difference it 1s adjudged in Hil. 24 E. 3. 33. that in 
| Hob. 366, 2 Duare impedit brought by the King againſt the Biſhop of 
(4) F. N. B.35. Worceſter, it was a good title for the King that the predeceſſor 


pen jog > b- of the Biſhop preſented to the ſame church one A. who after- 


G-1d«b."14x, Wards accepted another benefice, by which acceptance the 


2 ee 24. church in queſtion was void, and remained void till the tem- 
175, 170, &c. 


1 poralties of the Biſhop came to the King's hands; and ſo it 


2805, 1506, &c, belonged to him, &c. And the King upon this title by a- 
ward of the court had a writ to the Biſhop, which proves that 


the church was void in fact without any deprivation, to which 


the K. might by law preſent his clerk ; and therewith agree 


Foſtes 79. a, the books in 9 (e) E. 3. 22. a. 10 E. 3. 1. 14 f. 7. 28. b. 
134 l. 8. 1). a. F. N. B. 34.1. Etdidumeſt in 10 E. 3. 1. 
that in ſuch caſes both churches ſhall be void, and by Parn- 

ing, the: conſtitution of plurality is a general judgment, that 

all hal] be deprived who hold many benefices with cure above 


one month after the conſtitution, which binds ſtronger againſt 
them upon their privation than particular judgment of a certain 
perſon, for a particular deprivation may be avoided by appeal, 


and the other not. But ſome opinions are in 5 E. 3.9 K 11 
H. 4 37. that the church is not void without deprivation ; 
but that may be underſtood for the diſadvantage of the pa- 
_ tron, but for his advantage it is void as is aforefaid ; and fo 
all the books are well reconciled, fo that the ſtatute of 21 H.8. 


is in this point but a confirmation and affirmance of the 


ES law before: but now foraſmuch as it is affirmed by at 
(f) Caw!y 24, Of parliament, if the firſt beneſice be of the value of 81. 
We 9% b. per ann. the patron at his /) peril ought to preſent to it, 


Car. 357. for 


might take notice if he would, and might preſent if he would- 


Pert IV. HoLLan's Caſe. 2, 9 6 


for inaſmuch as to an avoidance by parliament every one is 8 Co. 28, 137, 
party, every one ought to take notice of it at his peril ; but 5. 6 Co. 29. b 
otherwiſe, if the firſt church be not of the yearly value of Beat Bog 
for then it is void merely by the eccleſiaſtical law, whereof 45. 3 Lev. gn. 
the patron need not take notice at his peril as 1s aforeſaid, Cr Car. 354. | 
2. It was reſolved per tot” curiam, that the ſaid act of (a) 21 . ES 3: 
8. was ſuch a general act, that the Judges (although it be not rag 
ſet forth in pleading by the party) ought to take notice of it Dos. pla. 337 | 
ex officio, Nota reader, the rule of the law is, that of general fs 2 
ſtatutes the Judges ought to take notice, although they be 4 1 
| 2 « ll, 466, 
not pleaded, otherwiſe of ſpecial or particular ſtatutes : and | 
for the better underſtanding of your books in this point, and 
Which ſhall be ſaid in judgment of law fatutum generale, and | 
which is /latutum ſpeciale, it is to be known, that generale Cb. ( Dot. pla, 
dicitur a genere, & ſpeciale a ſpecie; and there are genus, ſpe- 33% 
cies, & individua : know that ſpirituality is genus, biſhoprick, 
deanery, &c. are ſpectes, and biſhoprick or deanery of Nor- . 
wich, individuum, fic dic? quia in (c) partes dividi nequit. And (e) Dog. pl. 336. 
therefore it was reſolved in the caſe at bar, that foraſmuch as 
the act of 2 1 H. 8. concerns the whole ſpirituality in general, 
it was a general act whereof the Judges ought to take notice. 
And Paſch. 31 Eliz, Rot. 514. it was adjudged between Clay= - 
pool (4) and Carter in C. B. and affirmed by writ of error in (4) Poſtea 
B. R. Hil. 32 Eliz. Rot. 791. that the act of 18 Eliz. cap. 6. b. Fin — 
concerning colleges in the two Univerſities, and the colleges n Læon. 306. 
of Eaton and Wincheſter was a particular act whereof the — . 
Judges ſhall not take notice. But the ſtatute of (e) 13 Eliz. r 
cap. 10. and 18 Eliz. cap. 11. concerning Colleges, Deans 24% e. . 
and Chapters, Hoſpitals, Parſon, Vicar, or any other having Y 5 e eee 
any ſpirituul or eccleſiaſtical living, are general acts, whercof 3 pl. 
the Judges ſhall take notice, which caſe is like the caſe at 178, 179, 187, 
the bar. But it was adjudged Trin. 30 Eliz. in B. R. be- 1 
tween Elmer Biſhop of London, and Gate, for the fcite and Ney * 
demeſnes of the manor of Draiton in the county of Middle- 2 Prownl. 203. 
ſex, that the ſtatute of (F) 1 Eliz. concerning Leaſes, &c. 3 _ 
made by Biſhops, was a ſpecial act, becauſe it concerned the gn 1 37. i 
Biſhops only, who are but ſpecies of the ſpirituality, and. 119-2. Hob. 310. 
| therefore of ſuch ſpecial law the Judges ſhall not take conu- r 
ſance if it be not pleaded; and therewith agrees 13 Edw. 4. . * 
8. b. & /ic de ſimilibus ſo this word (officer) is a general Dog. pl. 537. | 
word or genus, (Sheriff) is a ſpecial word or ſpecies; and | gg OY 
Sheriff of Norfolk is individuum and therefore the ſtatute of — 2 5 yo | 
W. 1. cap. 26. (g) by which it is enacted, That no Sheriff, Plowd. 6s. = 
1 zor other ibe King's Officer, take any reward is de bis (s) b 
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(a) Plowd. 65.4. 
1 Sid. 23, 24, 
356. Doct. pl. 


337. Hob. 13. 


Moor 468. 
2 Sand. 154,155. 
3 Co. 59. b. 


Cro. El. 460. 
1 Vent. 85. 


357. Dyer 27. 
pl. 179. 
(c) Doct. pl. 337. 


= 


| (4) Dog. pl. 
338. 


Know reader, if an act is ſpecial which exten 


6.5 Co. 5. b. 


Br. Parliam. 61. 


OS Co. 5. b. 
Br, Parl. 3 5. 


HorLAxp's Caſe. Part Iv. 


office, bit hall be paid of that which they take of the King, is a 
general act, becauſe it extends to officers in general: but the 
ſtatute of (a) 23 H. 6. cap. 10 which extends only to Sheriffs, 


is but a particular and ſpecial act, as it is held 3 Ma, Dy.119. 


a. So myſtery or trade is a general word, trade of grocery is 
ſpecial, and this grocer. by name is :ndiv:4uum : and therefore 
acts of parliament concerning myſteries or trades, are general 
acts: but an act of parliament concerning the trade of (5) gro- 


cery is a ſpecial act, as it is ſaid 28 H. 8. Dyer 27. becauſe 
the trade of grocers contains under it but individua, or ſingu- 


lar perſons, as this or that grocer by name, vide 10 E. 4. 7 a. 
The ſtatute of Marlebridge, cap. 3. Non (c) ideo puniatur do- 
minus per redemptionem, is a general law for the reaſons afore. 
ſaid, for this word ſeignior is a general word. But an act con- 
cerning all the nobility, (d) or Lords of the Parliament, or 


all the Biſhops of Engiand, or all corporations made by King 
H. 6. are ſpecial and particular acts for the cauſes aforeſaid, 


as it is held in the caſe of the Lord Say, in 1 3 F. 4. 8. b. 

s ad ſpecies; 
a multo fortiori, it is ſpecial or particular which extends ad 
individua : Vide (e) 14 E. 4. I. a. & 43 (f) Aſſ. 29. So obſerve 
what act as to perſens is general, and what not. Now know, 


that although the matter is ſpecial, fo that under it there are 
but individua, yet if it is general as to perſons, thereof the 


Judges ſhall take conuſance; but if the act concerns ali- 


quod ſingulare ſeu individuum, although it is general as to 
perſons, yet the Judges ſhall not take conuſance thereof: 
as appeal is a ſpecial action, and contained under this ge- 


| (e) Dot. pl. 338. 


60 Doct. pl. 338. 


n Dog. pl. 338. 


0% DoB. fl. 338. 


neral word writ; and yet the ſtatute of Magna Charta, 
cap. 34. which concerns (g) appeals, is general, and the 
Judges ought to take notice thereof, as it is held in 10 E. 


4. 7. a. But if an act was made that no (+) appeal ſhall 


be brought of the death of J. S. this act is particular, cauſa 
gua ſupra : ſo the act of Magna Charta, cap. 25. of Waſte, 
(i) W. 2. cap. 25. concerning aſſiſes, and cap. 18, concern- 
ing aſſiſe by tenant by Elegit, cap. 41. concerning contra for- 
mam collationts; 23 H. 8. of Attaint & familia, are general 


laws, although they concern ſpecial actions; the ſame law, 
4 H. 7. cap. 17. and Merton, cap. 6. of (4) Wards, & /ic de 


ceteris : but although the act as to perſons is general, but 


the matter thereof concerns individua, or ſingular things, as 


any (I) particular manor, or houſe, &c. or all the manors, 
houſes, &c. which are in one or ſundry particular towns, or 
in one or divers particular counties; theſe are ſuch par- 


ticular acts, whereof the Judges ſhall not take couuſance, 


e 


Part V. Hol LAxp's Caſe, HS 77 

if they be not pleaded or alledged by the party ; but of every 

act (although the matter thereof concerns individua, or ſingu- Hob. 226. Doct. 
Jar things, yet) if they touch the King, the Judges ex officio ple, 338, * N 
aught to take conuſance, for every ſubject has intereſt in the 138. bv. 

King, as in the head of the common wealth; and as the in- Antes 13. a. 

ferior members cannot eſtrange themſelves fron? the actions Ang 18 

and paſſions of the head, no leſs can any ſubject eſtrange him- Jenk. Cent arg. | 
ſelf from any thing which tonches or concerns the King, their | 

ſupreme head. Vide Plow. Com. in the Lord Barkley's caſe. 

Vide for theſe matters, 21 E. 4. 59. a. 37 H. 6. 15. & Plow. 

Com. in Wimbiſh's caſe 53. And Tanheld, Godfrey, and 

others, were of Counſel with the plaintiff, and Coke an 4 

Houghton with the defendant, e F 


2 Dav. 44. b. 
80 Jene. Cent. 2 


The CASE of 


CORPORATIONS, 


U 


Mich. 40 & 41 Eliz. 
. e Au. 275 5 1 | 

T. this term at Serjeant's Inn in Fleet-ſtreet, it was de- 
manded of the Chief Juſtices, Popham and Anderſon, 
Periam, Chief, Baron, and the other Juſtices, that 
where divers cities, boroughs and towns, are incorporated by 
- charters, ſome by the name of Mayor and Commonalty, or 
Mayor and Burgeſſes, &c. or Bailiffs and Burgeſſes, &c. or 
Aldermen and Burgeſſes, &c. or Provoſt, or Reve and Burgeſſ- 
es, or the like. And in the ſaid charters it is preſcribed, 
that the Mayors, Bailiffs, Aldermen, Provoſts, &c. ſhall 
be choſen by the Commonalty or Burgeſſes, &c. If the 
ancient and uſual elections of Mayors, Bailiffs, Provoſts, 
&c. by certain ſelected number of the principal of the Com- 
monalty, or Burgeſſes, commonly called the Common Coun- 
cil, or by ſuch like name, and not in general by the 
whole Commonalty or Burgeſſes, nor by ſo many of them 
as would come to the election, were good in law, foral- 
much as by the words of charters, the election ſhould be 
indefinitely by the Commonalty, or by the Burgeſſes, which 
is as much as to ſay by all the Commonalty, or all the Bur- 
4 Belles, c. Which queſtion being of great importance 
and conſequence, was referred by the Lords of. the Council 

to the Juſtices, to know the Tiw in this caſe, becauſe di- 
vers attempts were of late in 8 contrary 
to the ancient uſage to make popular elections: and it 
was reſolved by the Juſtices, upon great deliberation and 
conference had amongſt themſelves, that ſuch ancient and 
73* uſual elections were good and well warranted by their char- 


ters, and by the law alſo; for in every of their charters r. . 
PT 7 5 | ve. 


part IV. The Caſe of Corporations. | 78 
have power given them to make laws, ordinances, and con- Jenk. Cent. 73. 
ſtitutions, for the better government and order of their cities | 
or boroughs, &c. by force of which, and for avoiding of popular D 
confuſion, they by their common aſſent conſtitute and ordain, 
that the Mayor or Bailiffs, or other principal officers, ſhall 
be elected by a ſelected number of the principal of the Com- Q. Whether 
monalty, or of the Burgeſſes, as is aforeſaid, and preſcribe alſo TOY rel 
| how ſuch ſelected number ſhall: be choſen, and ſuch ordi- right of A. 7 5 
nance and conſtitution was reſolved to bs good and allowable, tion in the Com- 
and agreeable with the law and their charters;” for avoiding of 2 pas $a 
popular diſorder and confuſion : and although now ſuch con- 1374 4 s 2 „„ 
ſtitution or ordinance cannot ky 1 yet it ſhall be pre- > EE 27 
ſumed and intended in reſpe& of ſuch ſpecial manner of an- * ;,* 2 pens 
cient and continual cefion (which | we election could not ©” * * ö 
begin without common conſent) that at firſt ſuch ordinance 4 „ . . Gag 
1 on daniti was made, ſuch reverend reſpect the law attri- 3 : gt _ N 
butes to ancient and continual allowance 3 uſage, although ß 5 
it began within time of memory: mos retinendus eſt fideliſſime 
veluſlatis; que præter conſuetudinem & morem majorum fiunt, 
negue placent, neque recta videntur; & frequentia acts multum 
operatur, And according to this reſolution the ancient and 
continual uſages have been in London, Norwich, and other 
ancient cities and corporations, and God forbid that they 
| ſhou'd be now innovated or altered, for many and great incon- 

veniences will thereupon ariſe, all_which the law has well 
prevented, as appears by this reſolution, _ o 


* 
— 


* 


[ Wben a corporation is deſtroyed, the lands revert to the | 
crown, who is their founder and patron. See Whitlock's 


Annals, 351.] 
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D G B Y 8 Caſe. | 
Hl. 41 Eliz. 


In the King's Bench. 


* I Ent. 203. BETWEEN Richard Robins, plaintiff, in Ejeflione fir mas 


pl; 9. for parcel of the glebe of the rectory of Horton in comitat” 
Jenk.Cent, 273 Lincoln, on a demiſe made to him by Edward Wickman, 


25. Goldſb. 162, Parſon there, and William Gerrard and John Prince, defen- 
2 3» &e. 


* dants : upon not- guilty pleaded, the jurors gave a ſpecial 


> Kall Rep. 453. verdict to this effect; (which action began in the King's 


| Lit, Rep. 304- Bench, Hil. 38. Eliz. Rot. 78 1.) The ſaid reftory of Horton 


is a benefice with cure, and of the annual value of 81. & 
amplius, to which (the cure being void) George Digby, Eſq, 
Patron thereof; did preſent Robert Merick his clerk, who 
at his preſentment was admitted, inſtituted ard inducted : 
and afterwards Queen Elizabeth, anno regni ſui 29, preſented 
the ſaid Merick to the church of Stanes in the county of 
Middleſex, which is a benefice with cure; to which church 
of Stanes the ſaid Merick was admitted and inſtituted, and 
before induction, Catherine, the late wife of the Lord Bo- 
roughe admitted and received by writing, under her ſeal the 
ſaid Merick to be her domeſtick chaplain, according to the 


(00 Aste 75. b. form of the ſtatute, 21 H. 8. (a) And afterwards the Arch- 
Poſten 39. bo biſhop of Canterbury, by his letters of diſpenſation z cum 
bo; cap. 13. Odem Rob. Merick, ut una cum rectorid de Horton dioceſ. Lin- 


coln quam adtunc obtinuit, ecclefiam de Stanes dioceſ. Lond re- 

cipere, & quoad vixerit retinere liberèꝰ & licitt valeat, & poſſit, 
authoritate parliamenti gratiosè diſpenſavit: and afterwards the 

Q. by her letters patent under the Great Seal, ratified and 
confirmed the ſaid letters of diſpenſation: and afterwards 

the ſaid R. M. was inducted in the ſaid church of Stanes, viz. 
30 Aug. anno 29 El. And after wards the Q. by lapſe, anno 33. 
Weed elbe | COINS 


* 


part N. Dicsy's Caſe, | 


preſented the ſaid Edward Wickman to the .church of Hor- 
ton, who was admitted, inſtituted and inducted, and demiſed 
to the plaintiff, upon whom the defendants, as ſervants of the 
faid Robert Merick, entered and ejected him; and if they 
were guilty or not, was the queſtion : and. it was adjudged 
for the plaintiff, that the ſaid (a) diſpenſation came too late, 
becauſe it came after the inſtitution, for by the inftitution, ec- 


elefia plena E conſulta_exiflit againſt all perſons but againſt the 


King. And it is to be known, that every reftory conſiſts 


upon —_—Y and temporalty ; and as to the Ipfritualty, /c. ; 


cura animar', he is complete Parfon by the inſtitution ; for 
when the Biſhop, upon examination ſound, admits him able, 
then he inſtitutes him, and ſays, Taſlitus te ad tale beneficium, 
& habere cur” animar” of ſuch a pariſh, & (c) accipe cur* tuam 
e meam, &c. Vide 33 H. 6. 13. But as to the temporalties, 
(4) as the glebe land, &c. he has no freehold in that till in- 
duction, vide Hare and Buckley's caſe. Plow. Com, 528. And 
for the better underſtanding of our books, know reader, quod 
per generale concilium “ Lateranenſe tenlum ſub Innocentio Papa 
tertio; flatut” eft quod quicungue reciper” aliquod benefic” habens 
cur” animar* annex, fi prius tale benefic' obtinebat, eo ſit jure ipſo 

(e) privatus, & ſz fort? illud retinere contenderit, alio etiam ſpo- 


lietur; is quogue ad quem prioris ſpectat donatio, illud poſt recep- 
zation? alterius conſerat cui meritò viderit conferendum, and this 


council was held anno Dem” 1215. vide tom. 4. 221. c. 29. de 
multa : by which it appears that by the acceptance of the (/ 
ſecond benefice, the firſt is void i jure, and the patron may 
preſent if he will: and upon this general council are the 
books in (g) 9 E. 3. 22. a. 10 E. 3. 1. (where the faid gene- 
ral council is mentioned) 24 E. 3. 30. a. 11H. 4 37. 14 fl. 


7. 28. 14 H. 8. 17. F. N. B. 34. l. grounded. But now u hat 


ſhall be called an acceptance of a ſecond benefice with cure, 
within the ſaid act of (5) 21 H. 8. is the queſtion; and the 
doubt ariſes upon this, that although Merick by his inſtitu - 
tion was Parfon as to the ſpirituality, /c. to celebrate di - 
vine ſervice and facraments, to preach and inſtruct his pa- 


riſhioners in the true faith, yet he is not complete Parſon (for 


he wants his temporalties whereof he may live) tilt in- 
duction, and therefofe he is not complete Parſon till in- 


duction, and the ſtatute is to be intended of a complete 


Parſon. 2. It was objected, that although he ſhall be ſaid com- 
plete Parſon before induction, yet he has not a benefice with 


79 


(a) Jenk, Cent. 


1 Jo 
Dav: 78. a. 
Goldſb. 166. 
Mocr 12. 


ITE 
2 Wilion, 193, 


104. 6 Co, 49. 
W. Jones 404, 


405. 3 Burro. 


1% 5 
(5) Co. Lit. 344. 

. %% 7 5 
2 Inſt. 356. 

(c) Sidert, 427. 
(d) 1 Inſt. 356. 
* Palm. 339. 


(e) 2 Rolls 360, 
361. | 
4 Co. 75. 


H Ce, Car, 


357. Antea fol. 
75. b, 2 Roll. 
360, 36 I, 

(g) Antea 75. b. 


(5) 21 H. 8. 
c. 15. 


cure till he is inducted; for this word (benefice) as it was 


ſaid, implies profit and benefit, which he cannot have till 
induction; and he who has beneficium ought to execute and 
Facere officium, but none can do his office without ſome 
benefit. 3. It was objected, that the ſaid act of 21 H. 8. 

doth not make the firſt beneſice void till induction, for the 
words are, © And be inſtituted and inducted in the poſfeſſion 


6 of | 


Win. 193, 
1%ꝙů—e 


Dress Caſe. Patt IV. 


ee of the fame, &c.“ But it was reſolved; that great incon- 


venience would enſue, if the firſt benefice ſhould not be void 
by the inſtitution to the ſecond benefice, by force of the ſaid 


conſtitution, for then one might be inſtituted to divers bene- 


 beneficia potiſſimùm quibus animarum cur ſubmiſſa eft, non ſine gravi 


rite officia perſolvere, aut rebus earum neceſſariam curam impendere 


Hob. 158. 


fices with cure, the great cure and charge of which one could 
not diſcharge, and yet no other could be preſented to any of 
them which would be inconvenient ; and therefore vide t9ms 
5. General Concilior pag. 368. cap. 64. Res ipſa loquitur plura 


eccleſiarum damno ab uno obtineri, cum unus in pluribus ecclefits 


nequeat ; whereby it appears, that the great miſchief before 


the ſaid council was, that thoſe who had plurality of benefices, 
could not diſcharge their. paſtoral duties which belonged to 
their functions, which functions they had to all intents by the 
inſtitution before induction: and in judgment of our law, he 


who is inſtituted to a benefice has accepted it, for the church 


is full by the inſtitution before any induction. 2. It has been 


(a) Co. Lit. 344. 
2. Lane 20. 
Moor 12 


(5) 3 C. 30. b. 


| (e Antes 76. b. 


Dyer 237. a. 


256. 3. 327. pl. 
7. 6 Co. 29. b. 
Cawly 23. b. 
d) 1 Jones 404. 
Hob 166. | 
Cr. Car. 357. 
4 Co. 75. 
(e Antea 76. a. 
Doct. pl. 337» 5 
2 Roll. 466, 


now. lately adjudged in the Common Pleas, that where a 


clerk was prefented, (a) admitted and inſtituted to a bene- 
fice with cure above the value of 81. and afterwards and 
before induction to the firſt, he accepted another benefice 
with cure and is inducted to it; that the firſt is void by 
the ſtatute of 21 H. 8. for the words of the act are, If any 


% perſon (6b) having one benefice with cure, &c. accept and 
* take another, &c.“ and he who is inſtituted to a benefice, 
is faid in law to have accepted a benefice, and to have a be- 


nefice. And Popham, Chief Juſtice, ſaid, that al:!hough by 
the inſtitution to the ſecond benefice, the firſt is void by the 
_ eccleſiaſtical law, without any deprivation, or ſentence decla- 


ratory, yet no lapſe ſhall incur againſt the patron, unleſs (c) 
notice be given him, no more than if the church became 


void by reſignation or privation, and yet the (4) patron 


may take notice if he will, and may preſent according to 
the ſaid conſtitution; but he is not forced to take notice at 


his peril, unleſs he is inducted: Quod fuit conceſſ per totam 
curiam. And then foraſmuch as the avoidance after induc- 
tion is declared by the act of 21 H. 8. (to (e) which every 


one is party) there he ought in ſuch caſe to take notice at 


his peril: but admitting that the firſt church was not 
void de facto by the inſtitution till the induction, yet for 
another cauſe the diſpenſation made comes too late, for the 
words of the act of 21 H. 8. are, May purchaſe licence to re- 


„ ceive and keep two benefices with cure of ſouls,” and the 
' words of the diſpenſation in the caſe at bar are reciper & retin'; 
and foraſmuch as by his inſtitution, the church was full of him, he 
could not purchaſe licence to receive that which he had before, 


and the words are in the conjunctive, recip' & reti, ſo that 1 


»s = 


Part IV. ; Dycs y's Cate; 


could not retain that which he could not receive. And it ap- 
s by the ſaid judgment in communi banco, that within the 
ſaid act of 21 H. 8. he who is only inſtituted, is ſaid to have a 
benefice with cure; and the queſtion, as to this point, was 
aſked of the other Juſtices and Barons of the Exchequer, and 
they all agreed, that the diſpenſation in the caſe at bar 
came too late for the reafons aforeſaid. And the Attorney- 
general, Tanfield, and Francis Moor, were of counſel with 
the plaintiff, and George Crook, Lawton, and others, with 
the defendant. 5 e 1 5 
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[Nota; by the ſtat. 21 H. 8. ch. 13. a Marquis may 
tetain ſix chaplains, the Lord Treaſurer four, a Privy 
Counſellor three; the Lord Treaſurer Pawlett was Marquis 
of Wincheſter, Lord Treaſurer, and a Privy Counſellor ; but 
it was adjudged that he could not retain thirteen chaplains by 
reaſon of all his offices, but only fix ; becauſe the attendance 
of chaplains relates to his natural perſon, and he has but one 
ſoul although he hath three offices. See Lord Bacon's argu- 


ry 


ment of Poſt- nati, fol. 24, 25.] 
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I $aund. 58. 


Cr. El. 674, 675. 


2 Brownl. 213. 


Cr. Car. 176. 
Co. Lit. 139. b. 
Carth. 88. 
Skinner 160. 
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: T)ETWEEN Nokes, plaintiff, and James defendant, in 


CY 


DD debt on a bond, the caſe was ſuch : the defendant: de- 
miſed to the plaintiff an houſe in London, by theſe words, 


«« demiſe, grant, &c.“ and the leſſor covenanted that the 
leflee ſhould enjoy the houſe during the term, without evic- 


tion by the leſſor, or any claiming under him; and the leſſor | 
was bound to perform all covenants, grants, articles, and 


agreements, &e. in the indenture : the plaintiff granted his term 


over to a ſtranger. In debt upon this bond, the defendant 


pleaded performance of the covenants, & The plaintiff 
aſſigned the breach, that one Savery entered upon the aſlignee, 
and made a leaſe of ſeven years to one Ducke, if he ſhould 
fo long live, who brought Eiectione firme againſt the aſſignee, 


and recovered by verdict, and had execution; upon which the 


(a) Hob. 22, 
Vaugh. 126. 
1 Sid. 447. 

2 Browni, 214, 
— 1 
(5) 5 Co. 17. 2, 
25 H. 8. Br. 

Covenant 3a. 
3 Co. 63. 2. 
F. N. B. 146. e. 
(c) Cro. El. $09, 
Yelv. 175. 
Cr, ac. 73, 234. 
+ CY, El, 674, 


8 

(d) 2 Roll. Rep. 

6, 28, 287. 

a Brownl. 214. 
Cr. El. 675. 

Hob. 35. 

D.ct. pl. 86. 


defendant demurred in law. And the opinion of the court 


Was againſt the plaintiff: and in this caſe theſe points were 
reſolved: 1. That for this covenant in (a) law upon theſe 
words, << demile, (6) grant, &c.“ the (c) aſſignee ſhall have 
a writ of covenant, 9 Eliz. Dyer 257. agrees. 2. That for 
this breach of the covenant in + law, the bond was forfeited, 
for he was bound to perform all covenants, - grants, &c. 
which extends as well to covenants in law, as to covenants in 
deed. 3. Although the recovery was by verdict, yet the 
plaintiff ought to have ſhewed that Savery had (4) an older 
title, for otherwiſe the covenant in law was not broken, and 
becauſe he did not ſhew that, for this reaſon they reſolved 


againſt the plaintiff. 4. It was held by Popham, Chief Juſ- 


tice, & totam curiam, that the ſaid expreſs covenant (e) qua- 
lified the generality of the covenant in law, and reſtrained 
ic by the mutual conſent of both parties, that it ſhould not 
extend further than the expreſs covenant, guia clauſa (f) 


general non refert” ad expreſſa, in this caſe, And ſo 


Was 


Veugh. 122. Cr. Jac. 315. Palm. 339. Moor 861. (e) Cr. El. 674, $64. Winch. 92, 93. Y-'v 
175. 1 Bulſt. 3, 4. 2 Brownl. 212, 213, 214. Cr, Jac. 234. Cr. El. 864. 1 Sid. 328. 1 Saund. ©, 
Lit. Rep · 64, 206. Vaugh. 126. Raym. 46 Co. 4 2 154. 4. (J) Antea 73+ b. Lit. Rep. 34 

dee long 5to. Ed. 4. 27+ be 1 Lov. 57. e | | 


— 


Part IV. N OKE $'s Caſe. | 
was it now lately adjudged in (2) Hammond's cafe in this 
court. | | 

Vide Reader 20 E. 3. Counterplea de garranty 7. it is ad- 
judged, that if a man leaſes for life rendering rent, (4) and 
further binds himſelf and his heirs to warranty, here the en- 
preſs warranty doth not toll the warranty in Jaw, for if he in 
the reverſion grants over his reverfion, and the leſſee attorns, 
and afterwards is impleaded, he may (c) vouch the grantee 
by the warranty in law, or he may vouch the leflor by the ex- 
preſs warranty; and therewith agrees 31 E. 3. Voucher 289. 
(d) where the caſe was, L. ſeiſed of 3 oxgangs of land leaſed 
by deed to C. for life, rendering rent and ſervices, and bound 
himſelf and his heirs to warranty, &c. and afterwards granted 
the reverſion to one R. &c. L. died, his wife brought a writ 
of dower againſt Ci who vouched the heir of L. by force of 
the expreſs warranty. And there Howard C. J. ſaid, if ſhe 
had two warranties, ſhe may chooſe which ſhe will ; but 
nota, in both the ſaid caſes the warranty in law, and the ex- 
preſs warranty were general. And I heard the Lord Dyer, 
and the whole court of Common Pleas, Hill. 14 Reg. El. re- 
ſolve, that if a man makes a feoffment by deed by this word 
(e) dedi, arid with expreſs warranty in the deed, he may uſe 
the one or the other at his election. And that the ſtatute de Bi- 
gamis, cap. 6. is to be intended, that (/) dedi imports a 
warranty, although the clauſe of warranty be not contained in 
the deed. The letter of which ſtatute is, (g) in chartis ubi con- 
tinetur dedi & conceſſi, &c. fine clauſula warrantie, ipſe ga 
tor in vita ſua, &c. fine warrantia, &c. id eſ quamwvis nullam 
continet clauſulam warrantiæ, tenetur warrantizare : but nota, 
by force of the ſaid act, now dedi is made an expreſs warranty 
during the life of the feoffor : and there is great reaſon in 
the principal caſe, that the particular covenant ſubſequent, ſhould 
qualify the general force of the word demz/z, for other wiſe the 


particular covenant would be in vain, if the force of this word 


EL 
(a) Cr. El. 675, 
Vaugh. 126. 


(% o. Lit. 324.4. 


(e) Co. Lit. 384. 2. 


(4) Cr. El. 675, 


(e) Lit. Rep. 64. 
Co. Lit. 384 a, 
1 Bulſtr. 3. 
CF! 2 Inft. 26, 
276. 6 H. 75.2.1. 
Dal. 101. pl. 35. 
Cr, El. 8 61. 
Co. Lit. 384. a. 
1 Co. 2. b. 
Velv. 139. 

5 Co. 17. 24. 
Perk. ſect. 124. 
(g). CoLit. 384 a. 
Pref. Roll. Abr. 
Page To 


| demiſi ſhould ſtand ; and alſo theſe words (%) demiſi & conceſſi (5) 1 Sid. 430. 


are frequent in every ordinary leaſe that is made; and the beſt 
(i) conſtruction of deeds is to make one part of the deed ex- 
pound the other, and ſo to make all the parts agree, & guoad 


Feri poſit according to the true intent and meaning of the par- 


ties, vide 48 E. 3. 2. If a man makes a leaſe for liſe by this 
word dei, and afterwards grants over the reverſion, the leſſor 
thall be vouched by force of the dedi. 1 Co. 2. b. 0 


4 1 


Sir 


1 Vent. 44. 
10d. 12. 

Cr. Jac. 73. 
$00.77. a. 18, a. 
Cr. Ef. 214. 

(i) Lit. Rep187, 
4 C0. 43. b. 

Co. Lit. 314. b. 
384 bz. 
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2 Bulſtr. 2 52. 
x Jones 25. 
1 Vent. 202. 


Skin. 126, &c. 
180. 263. N 


F itzgid, 139. | 
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Sir ANDREW CoRBET's Cale. 
Mich. 41 & 42 Eliz. 
In the Court of Wards. 


IR Andrew Corbet Knight, 16 Eliz. ſeiſed of divers 


manors, lands, and tenements in fee, part of which was 


2 Roll. Rep. 13. held of the Queen by knights fervice in capite, by his will 


in writing deviſed ſome of them to Richard Corbet and others 
to have and hold to them and the ſurvivor of them until 
ſuch time and term as the ſum of 8001. by them or the 


ſurvivor of them, or the executors 'of the ſurvivor of them, 
ok the iſſues, rents, revenues, and profits of the ſaid lands 


ſhould be fully levied and received above all charges and 
expences; and the ſaid ſum fo levied to be employed for the 


preferment of his two daughters Margaret and Mary, as in 


the will is limited, and left a third part to deſcend. The 


aid Sir Andrew anno 20 Eliz. died, Robert Corbet his ſon and 


heir took the ſaid will into his hands, and entered into the 
faid lands now in charge, and received the profits thereof 
during his life, and afterwards died in anno 25 Eliz. after 


whoſe death, upon the ſearch of evidences the ſaid will. 
was found at Morton Corbet, which will was found in the 


office after the death of the faid Robert, and then tranſcribed 
Into this court; by virtue of which will the faid Rich. Cor- 
bet the deviſee entered and hath received the profits of the 


ſaid land from the Feaſt of St. Michael, anno 26 Eliz. until 
the Feaſt of the Annunciation, azo 36 Eliz. and by ſuch. 


time had levied 6401. and had employed it according to the 
will ; and if the profits taken by Rob. Corbet, and which the 
deviſees might have taken, ſhould be accounted parcel of the 


- ſaid ſum of 800]. was the queſtion : and in this cafe 2 points 


were reſolved, . I, That altho' the words are “e until the ſum 


of - 


Part IV. Sir Andrew CoxßET's Caſe, 
of Scool. ſhall be levied by them of the profits of the land;“ yet 
it is as much in law, as if the words had been, ſhall or (a) 
may be levied;“ and ſo it was held in caſe of a leaſe, (b) where 
the limitation of an uſe until ſuch ſum ſhall be levied,” is as 
much as to ſay “ until ſuch ſum can be levied,” for otherwiſe 
great miſchief would enſue; for inaſmuch as he in reverſion 
or remainder cannot enter till the ſum is levied, it would be 
in the power of them who are appointed-to levy the ſum, if 
they would defer the levying thereof, to exclude him in the 
reverſion or remainder, from taking the profits of the Jand for 
ever, which would be inconvenient : ſo it was agreed upon 


82 


(a) Cart. 77, 78. 
1 Vent. 202. 
Moor 556. 
Bridgm, 82. 
Noy 33. 

Cr. Fl 800. - 
(5) Bridgm. $2, 
Cart, 77. 


the words of W. 2. cap. 18. Qued (by force of the Elegit 


which is given by the ſame ſtatute) vicecomes liberet, &c. medie- 
tatem terræ ſue quouſque (c) debitum fuerit leuat' per rationab' 
extent; and upon the words of the writ of Execution of a ſta- 
tute merchant and (a4) ſtaple, omnia terras & tenementa, &c. 
habend', &c. juxta form” ordinationis inde fact“, ſcilicet de mercato- 


(e) Bridgm, 4% 
Cart. 77. 
(4) F. N. B. 
131. D. 


rilꝰ 13 E. I. or 27 E. 3. quouſque ſibi debitum pred? fuit ſatis- 


factum, that if the conuſee negleQs to take the profits, yet 


when the conuſee might have been ſatisfied his debt according 


to the extent, the conuſor ſnall have his land again: but it 


was ſaid that words make a plea, and therefore it was agreed. 


that upon the ſtatute of Merton, cap. 6 & 7. that the profits of 
the land which the guardian takes for the (e) double value 
ſhall be in ſatisfaction of the double value, but otherwiſe in 
caſe of (/) ſingle value, for the words of the ſaid act (g) cap. 
6. in caſe of the double value are, Tunc teneat ter ram ejus ul- 
tra terminum etatis ſue per tantum tempus quod inde poſſit perci- 


(e) Bridzm. 82. 
2 Inſt. 7. 
(Cf) 2 Inſt. 97s. 
(g) Co. Lit. 
203. 25 


pere duplicem valorem maritagii : ſo that by expreſs words the 


profits ſhall be accounted parcel of the double value ; but the 
words of the 7th chapter concerning the ſingle value are, /c. 
Si quis heres, &c. pro domino ſuo noluit ſe maritare non compella- 
tur hac facere, ſed cum ad ætatem pervenerit det domino ſuo & ſatis- 
faciat ei, &c. pro maritagio ſus antequam terram ſuam recipiat, 
by which it appears, that the guardian ſhall enjoy the profits 
to his own (Y) uſe, until the heir ſatisfies him, vide for 
this difference, 27 H. 8. 5. b. 31 Aſſ. 26. 43 E. 3. 21. And 


further it was held, that in the ſaid cafe of the double value, 


it is in the election of the guardian, either to bring his 
writ of forfeiture of marriage, or to hold the lend until he 
is ſatisfied, 18 E. 3. 18. acc. But, if the guardian chuſes 
to have the land, and enters into it, he ſhall not have the 
land but only ſo long that he might levy the double value, 
and his negligence ſhall be his own damage. Vide 15 E. 
4. 5. b. 7 H. 6. 12. 15 H. 7.14. 11H. 6. 8. a. 2. It was 
reſolved, that when the heir himſelf in the cafe at bar, 
(i) or he in reverſion or remainder in the caſe of a 
leaſe, or limitation of an uſe enters upon him to whom 
the land is deviſed, demiſed, or limited, as is aſoreſaid, 
„ and 


(% 2 Infl. 2. 
ee 
Co. Lit. $2. 


(i) Cart, 77, 78. 


Fr Roll. 479, 


Br. Notice 12,18. 


(2) Catt. 77, 78. 


Sir ANDREW Cormert's' Caſt. Part IVI 


and puts him out, in that caſe it is in the (a) election of ſuch 
perſon ſo put out, either to bring his action and recover the 
meſne profits, which ſhall: be accounted parcel of the ſum; 

or he may re-enter and ſhall hold the land over until he levies 
the whole ſum, and the time in which he was ſo put out, ſhall 


not be accounted parcel; ſor when he who is, to have; the 
landlagain doth the wrong, againſt him and all others: who 
claim under him, he who was put out, if he wil; omay req 


(% Saund. 72. 
Hed. 82. 
() 2 Roll. 478. 


enter and hold the land, and the other ſhall not take -adv 
vantage of his own wrong, nor compel him who was put 
out to bring an action againſt him, againſt his will, for, the 


meſne profits: the ſame law is in the other caſes, ſc. of tes 


nant by (5) Elzgit, ſtatute merchant, (c) ſtatute ſtaple, or 
guardian who holds over for the double value, if be in rever- 
fion who is to have the land again ouſts him, they have ſuch 


election as is aforeſaid, either to hold over, or to bring their 


(4, Bal. 478. 
Al yn 27. 
15 Ed. 4. 5. b. 


( 2 Roll. 478. 


action, vide 15 H. 7. 14. So if the profits of the land are 
waſted, by drowning of water, or (4) wildfire; or any other 
act of God, without default or negligence in the party, 


there the conuſee ſhall hold the land over, vide 11 H. 6. 7. 


7 H. 7. 12. b. 15 H. 7. 14. 33 H. 8: Statute Merchant Br. 
41. But if he Who has ſuch intereſt be ouſted by a (e) 
ſtranger, there the time ſhall incur for the miſchief aforeſaid, 


and there he is put to his remedy againſt the treſpaſſor. If 


404. 2 Vent, 
328. 1 Roll. 412. 


(8) 1 Vent.202, 
I Koll. Rep 286. 
2 Roll. Rep. 152. 
Winch. 105, 
147, 118. 

Palm. 73. 
Cr. Car. 577. 
(59 Antea 10. b. 
x Sid. 55. 
2 Inſt. 6 O. 


the deviſee in the caſe at bar, or tenant by ſtatute ſtaple, &c. 


(J) ſurrenders to him in reverſion upon condition, and af- 
terwards enters for the condition broken, he ſhall not hold 
over, for the ſurrender is his on act, and he cannot enlarge 


his intereſt, and therewith agrees 33 H. 8. Statute Mer- 


chant Br. 4. If tenant by Elegit is interrupted in taking the 
profits of the land, by reaſon of war, he ſhall not hold over, 
but it ſhall be in difadvantage of the tenant by Elegit, as it 


is adjudged in 19 E. 1. Execution 246. 3. It was reſolved, 
that although the deviſee had not (g) notice of the deviſe, yet 


if a ſtranger had occupied the land, the deviſee ought to 


take notice at his "peril, for (5) vigilantib' & non dormientibus 


2 * N Jura ſubveniunt ;, and none by the law in ſuch caſe is bound 


Palm. 157. 
3 Keb. 19. 
Raym. 20. 
(i) 8 Co. 92. b. 
Br. Condit. 124. 
March. Arbit. 
191m. | 1 87 
(2) 8 Co. 92. b. 
Cr. Jac. 146. 


Fitz Arbit. 15. 
Br. Arbit. 37. 


N Mach. Atb.t, 


193 
F utt. 81. 
1) Lane 35 


to give him notice, ideo he ought to take notice at his peril, 
as in caſe of arbitrament, (i) 1 H. 7. 5. & 8 (4) E. 4. 1. 


but the caſe at bar is ſtronger, becauſe the heir himſelf con- 
cealed the will, and the deviſee had no remedy for the meſne 
profits after the death of the heir, who ouſted him; and 
where it is held in ancient books, /c. 34 E. 1. Gard. 129. 34 


E. 1. Covenant 26. 33 H. 6. 42. 5 H. 7. 36. 7 H. 7. 12. 14 H. 


7. 27. 15 H. 7. 8. F. N. B. 142. b. that the (4) guardian ſhall ouſt 
tenant for years, but not tenant for life, becauſe tenant for life 
cannot hold over as leſſee for years (as it was held) may: it was 
reſolved, that the guardian ſhall ouſt neither, and therewith 

e | . | agrees 


5 Part IV. Sir ANDREW CoRBET's Caſe. 83 
agrees the reſolution of all the Juſtices in 36 H. 8. Leaſes Br. 
58. It was likewiſe reſolved, that if the guardian may ouſt 
the leſſee for years, yet foraſmuch. as his term is certain, fc. 
certain in beginning, in continuance, and in end, he cannot 


by any poſſibility hold over in ſuch caſe: but in the caſe at 
bar, and in the other caſes of tenant by Elegit, ſtatute mer- 


chant, &c. there is no term certain, but /untit ſuch a fum be [| 
by them levied, and therefore it ſtands with ſuch intereſt, _ | ; 
that in ſome caſe he may hold over, and fo a difference. And 1 jones 25. F 
it was ſaid, that the words of the ſtatute of“ Marlebridge ; “ Marleb. cap.6, by 
Salva fit nihilominus hujuſmadi feoffatis actis ſua, quoad terminum, * loft. 109. * 
ſeu ad feodum recuperandum, quam inde habuerint, that is to be 1 
intended of an eſtate or leaſe made by colluſion, for to hat i |Þ 
the purview of the ſai act extends, ſc. that the guardian ſhall 1 
ouſt him, and in ſuch caſe without queſtion the leſſee ſhall ths 
not hold over. | : 2 jo 
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| (e) Co. Lit. 
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SOUTHCOTE's Caſe, 
| Paſcb. 43 Elis. 


In the King's OP, 


„ Gr. M. 576. | Qovriicorr brought Dotinus againſt Bennet for certain 


3 Salk, 269. goods, and declared, that he delivered them to the de- 


fendant to keep ſafe; the defendant confeſſed the delivery, 

This cafe is de. and pleaded in bar, that after the delivery one J. S. ſtole 

med to be goed them feloniouſly out of his poſſeſſion: the plaintiff replied, 

Ns . ;, that the ſaid J. 8. was the defendant's ſervant retained in his n 
Raym, oog. ſervice, and demanded judgment, &c. And thereupon the 

defendant demurred in law, and judgment was given for the 

laintiff; and the reaſon and cauſe of their judgment was, 

1 the plaintiff delivered the goods to be ſafe kept, and 

the defendant had took it upon him by the acceptance upon 

ſuch delivery, and therefore he ought to keep them at his 

Peril; although in ſuch caſe he ſhould have nothing for his 


| fafe keeping. So if A. delivers goods to B. generally to be 


| * clas. 22 . . (a) kept by him, and B. accepts them without having any 


ee 141. thing for it, if the goods are ſtole from him, yet he ſhall be 
1 0 338. 


Gro El 219. Charged in Detinue; for to be kept, and to be kept ſaſe is all 
815. 10 16. one. But if A. accepts goods of B. to keep them as he 


"apt Dove & would keep (5) his own vin e oods, there, if the goods are 


em: or if goods are pawn- | 
I. Loor 543. cd or pledged to him for money, and the goods are ſtolen, 


Paw. 549, 550. he ſhall not anſwer for them, for there, he doth not under- 


(5) Co. Lit. 89. 2. 


% Roll. 338. take to keep them but as he keeps his own ; for he has a 
: Lit 9, 2, Property in them and not a cuſtody only, and therefore ge 
Palm. 5530, hall not be charged as it is adjudged in 29 Aſſ. 28. But 


(%% Roll. 338. if (d) before the ſtealing he who pawned them tendered _ 
Co, Lit. 89. . 


the money, and the other refuſed, then there j is fault in him, 
and then the ſtealing after ſuch tender, as it 1s there held, 
ſhall not diſcharge him: ſo if A. delivers to B. a (e) cheſt 
locked to keep, and he himſelf carries away the key, in 
at caſe if the * are ſtolen, B. ſhall not be charged, 


for 


$9. 9: b. 


part IV. Sourheorz's Caſe, 


for A. did not truſt B. with them, nor did B. undertake to 
keep them, as it is adjudged in 8 E. 2. Detinue (a) 59. 80 
the doubt which was conceived upon fundry differing opi- 
nions in our books, in 29 Af. 28. 3 H. 7. 4. 6H. 
7. 12. 10 H. 7. 26. of Keble and Fineux, are well reconciled, 
vide Bract. lib. 2. fol. 62. b. But in accompt it is a good 
plea before the auditors for the (5) factor, that he was robbed, 
as appears by the books in 12 (22) E. 3. Accompt 111. 41 E. 
3. 3& ꝙ E. 4. 40. For if a factor (although he has wages 
and ſalary) does all that which he by his induſtry can do, he 
ſhall be diſcharged, and he takes nothing upon him, but his 
duty is as a fervant to merchandize the beſt that he can, and a 
ſervant is bound to perform the command of his maſter : but 
a ferryman, (c) common inn-keeper, or carrier, who takes 
hire, ought to keep the goods in their cuſtody ſafely, and ſhall 
not be diſcharged if they are ſtolen by thieves, vide 22 Al. 
41. Br. Action ſur le Caſe 78. And the court held the (d) re- 
plication idle and vain, for non refert by whom the defendant 
was robbed, vide 33 H. 6. (I.) 31. a. b. If (e) traitors break 
a priſon, it ſhall not diſcharge the gaoler, otherwiſe of the 
King's enemies of another kingdom, for in the one caſe he 
may have his remedy and recompence, and in the other not. 
Nota reader, it is good policy for him who takes any goods to 
keep, to take them in ſpecial manner, ſcil. to keep them as 
he keeps his own goods, or to keep them the beſt he can at 
the peril of the party; or if they happen to be ſtolen or pur- 
loined, that he ſhall not anſwer for them; ſor he who ac- 
cepteth them, ought to take them in ſuch or the like manner, 
or otherwiſe he may be charged by his general acceptance. 
Soif goods are delivered to one to be delivered over, it is 
good policy to provide for himſelf in ſuch ſpecial manner, for 
doubt of being charged by his general acceptance, which im- 
Plies that he takes upon him to do it. = „ 
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(a) Co. Lit. 
89. a. b. 
Vet. Nat. Br. 
59. b. 


(5) Co, Lit. $9, . 
a. 1 Roll. 124. 
Moor 462. 

Doct. pla. 13. 

x Brownl. 2 5. 


Doct. & Stud. 
129. b. 5 
(c) 1 Sid. 36. 
Aleyn 93. Palm, 
523. 2Sand, 380. 
1 Roll. 2, 124. 
2 Roll. 567. 
1 Roll. Rep. 79. 
2 Bulſtr. 280. 
Cro. Jac, 262, 
330, 331. Hob, 
I7, 18. Co. Lit. 
89. a, Moorg62, 
9 E. 4. 19. 

1 Vent, 190, 
191, 238, 239. 
3 Keb. 72, 73, 
74, 112, 113, 
114, 135. | 
1 Mod. Rep, 85. 
2 Mod. Rep. 
270. Plowd. 9 · b. 
(4) 2 Bulſtr. 
249 
(e) 1 Roll, So8. 
Dyer 66 pl. 15. 
241 pl. 47. Cro. 
El. 815. Palm. 
550. ſenk. Cent. 
231. Br. Det. 22. 
Fitz. Barr. 57. 
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OO Paſeb. ag Eliz: Ret. 569. 


In the King's Bench. 
. Dx it remembered that heretofore, tbat is to ſay, 


LJ in'the' term of St. Michael laſt paſt, before 


b cha dy the Queen at Weſtminſter, came Edw. Cottel, Gent. 
by J. Nightingale his attorney, and brought here into the 


court of the faid lady the Queen, then there, his certain bi! 
againſt George Luttrel, Eſq. Robert Norcome, and John 
Quick, in the cuſtody of the marſhal, &e, of a plea of treſpaſs 


upon the caſe : and there are pledges of proſecuting, to wit, 
John Doe and Richard Roe, which ſaid bill follows in theſe 
| words : ſſ. Somerſet. ſſ. Edw, Cottel, Gent. complaineth of 


George Luttrel, Eſq. Robert Norcome, and John Quick, be- 
ing in the cuſtody of the Marſhal of the Marſhilfey of the 
faid lady the Queen, before the Queen herſelf, for that, iz. 


' that whereas the faid Edward, on the 4th day of May in the 


41ſt year of the reign of the ſaid lady Elizabeth, now Queen 
of England, and before, was ſeiſed of and in two ancient and 
ruinous fulling mills, with the appurtenances in Dunſter, in 


the county aforeſaid, in his demeſne as of fee, to which ſaid 


fulling mills, a great part of the water of the river in Dun- 
ſter aforeſaid, from a certain place called the Head Wear of 
the ſaid river in Dunſter aforeſaid, on the faid 4th oy of May, 


in the 41ſt year aforeſaid did run; and alſo before, from time 


whereof the memory of man was not then to the contrary, was 


_ continually accuſtomed and uſed to run; and whereas allo, 
on the ſaid 4th day of May, in the 41ſt year aforeſ. and be- 
fore, time out of the memory of men, for the preſervation, di- 


reCtion, and continuing of the right courſe of the ſaid great 
part of the water of the river aforeſaid to run to the fulling 


mills aforeſ. a certain thick bank was made of timber and 


earth, near and above the ſaid mills aforeſ. on the weſt part 

of the courſe of the ſaid great part of the ſaid water of the 

river aforeſaid, and was near adjoining to a certain fireet, "= 
| mon 


Part v7 LuTTREL's Caſe, - 


mpnly led Weſt*ſtreet, in Dunſter aforeſaid *' arid alfo 
wherens, the ſaid Edward being ſeiſed of the aforeſaid fulling 


mills; with the appurtenances in the form aforeſ. afterwards, 


that is to ſay; on the 28th day of October, in the 41 year of 
the ſaid lady the Queen that now is, the ſaid two fulling mills, 
| (as beſore is ſaid) being ruinous, did totally pull down, and 
afterwards, that is to ſay, on the 2oth day of June, in the 


424 year of the reign of the ſaid lady the now Queen, at Dun- 


ſter aforeſ. in the county aforeſ. in the places of them, and 
where the aforeſ. two fulling mills before were made and 
| built, upon the aforeſ. great part of the ſaid water of the river 


aforeſ. two corn mills for the grinding of corn newly had built, 


erected and perfeEced, by reaſon whereof the ſaid Edward 
then was ſeiſed, and as yet is feifed of the faid two corn mills 
| {fo as before is ſaid) new built, erected and perfected, in his 


demeſne as of fee, and the aforeſ: great part of the water of 
the river aforeſ. in PDunſter afoneſ. from the place called the 
Head Wear of the ſaid river in Dunſter aforeſ. from the time 


of the new building, ereCting and perfecting of the aforeſaid 


his two corn mills, until the 10th day of September then 
next following did run : 2 reaſon whereof the ſaid Edward, 
aid two corn mills, until the 1oth 


after the building of the 
day of September, had gotten: divers gains and profits of the 
- faid people of the lady the now Queen, for the grinding of 

their corn at the ſaid corn mills; yet the faid George, Ro- 
bert, and John, well knowing the premiſes, maliciouſly de- 
viſing and intending, the ſaid Edward unjuſtly to moleſt, and 
him altogether to hinder.and deprive of the profits of the corn 
mills aforeſaid, at Dunſter aforeſaid, on the ſaid 10th day of 


September, in the 43d year aforeſaid, the ſaid thick bank a- | 


ſoieſaid, did dig and break, and the whole ſaid great part 


of the aforeſaid water of the river aforeſaid, which to the 
aforefaid corn mills of the ſaid Edward, from the ſaid 
place called the Head Wear did run, and ought and uſed to 


run, from its ancient and uſed courſe, that is to ſay, in the 
ſaid ſtreet, commonly called the Weſt- ſtreet, in Dunſter a- 


foreſaid, did divert and withdraw, whereby the ſaid Ed- 


ward, the whole profit of his corn mills aforeſaid, for 


a great time, that is to ſay, from the aforeſaid 10th 


day of September, in the 42d year aforeſaid, until the 


| exhibiting this bill, that is to ſay, the 20th day of No- 


vember, in the 43d year of the reign of the ſaid lady the 


now Queen, wholly loſt, to the damage of the ſaid Edward 


of 2001. and thereof he brings his ſuit, &. And now at 
this day, that is to ſay, Wedneſday next after 15 days of Eaſter 


in this term, until which day the ſaid George, Robert, and 
John, had licence to imparl, and then to anſwer, &c. be- 


fore the ſaid lady the Queen at Weſtminſter, come as ol 
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che faid Edward by his attorney aforeſ. as the ſaid George, 
Robert and John Quick, by Stephen Brodrippe their attorney, 
and the faid George, Robert, and John, defend the force and 
injury, when, &c. and ſay, that they are not guilty thereof, 
and of this they put themſelves upon the country ; and the ſaid 
Edward likewiſe, &c, Wherefore let a jury come before the 
aid lady the Queen at Weſtminſter, on Thurſday, next after 
T5 days of the Holy Trinity, and who neither, &c. to recog. 
nize, &c. becauſe as well, &c. the ſame day is given to the 
eee. aforeſ. there, &c. Afterwards proceſs was continued 
tween the parties aforeſaid, of the plea aforeſ. by the jury 
thereof being reſpited between them before the lady the Q. 
at Weſtminſter, until Friday next after eight days of St. Mi- 
chael then next following, unleſs the Juſtices of the lady the 
Queen aſſigned to take the aſſizes in the county aforeſaid, on 
"Thurſday the 6th day of Auguſt, at the caſtle of Taunton in 
the county aforeſ. by the form of the ſtatute, &c. ſhould firſt 
come for default of jurors, &c. At which day before the 
lady the Queen at Weſtminſter, come the parties aforeſaid by 
their attornies aforeſ. and the aforeſaid Juſtices of aſize, be · 
| fore whom, &c. ſent hither their record had before them in 
theſe words, ſſ. Afterwards at the day and place within con- 
tained, before Will. Periam, Knt. Chief Baron of the Queen's 
Exchequer, and Edw. Fenner, one of the juſtices of the ſaid | 
lady the Queen, aſfigned to hold pleas before the ſaid Queen 
| Herſelf, Juſtices of the ſaid lady the Queen, aſſigned to take 
the aſſizes in the ſaid county of Somerſet, by the form of the 
ſtatute, come as well the ſaid Edw. Cottel, Gent. by Adrian 
Street his attorney, as the within written Geo. Luttrell, Rob. 
Norcome, and John Quick, by Hen. Collier their attorney: 
and the jury whereof mention is within made, being likewiſe 
called, came, who being choſen, tried, and ſworn to ſay thetruth 
of the matter within contained, ſay upon their oath, that the 
ſaid George, Robert, and John are guilty of the premiſes 
within charged upon them, as the ſaid Edw. Cottel within 
againſt them complaineth ; and they do aſſeſs the damages of 
the ſaid Edward, on the occaſion within written, beſides his 
coſts and charges by him about his ſuit in this part expended 
to 408. and for thoſe charges and coſts to 5s. Therefore it 
is conſidered, that the ſaid Edward, recover againſt the ſaid 
George, Robert, and John, his damages aforeſaid by the jury 
in form aforeſ. aſſeſſed; as allo 61. for his coſts to the ſaid Ed- 
ward, by the court of the lady the Queen here, with his afſent 
of increaſe adjudged ; which ſaid damages in the whole, do 
amount to 81. and 5s, And the ſaid George, Robert, and 
John, in mercy, &c, | 8 


LVU T TREE. 


LUTTRE L's Caſe. 
 Paſeh. 43 Elia. Rot. 596. 


Between Cottel plaintiff and Luttrel de- 
fendant in an action on the. caſe 
in B. R. Tn 


FNYOTTEL brought an action on the caſe againſt Luttrel, Hutton 52. 
and declared, that 4 Martii, anno 40 Eliz. he was ſeiſed 
in fee of two old and ruinous fulling mills, and that from 
time immemorial, magna pars aquæ cujuſdam r1vult ran from + 
a place called Head Wear to the ſaid mills, and that for all 
the ſaid time there had been a bank to keep the water within 
the current, and that afterwards the plaintiff, 8 Octob. 41 

_ Hiz. pulled down the ſaid fulling mills, and in June 42, 
in the place of the ſaid fulling mills erected two mills to 
grind corn; and that the ſaid water ran to the ſaid mulls till 
the 10th of Sept. next following, and that the ſame day the 
_ defendants foderunt & fregerunt the bank, and diverted the 

water from his mills, &, The defendants pleaded not 1 Roll. 10. 
guilty, and it was found againſt them, upon which the plain- 22 H. 6. 14. 
tiff bad judgment. Upon which Luttrel the defendant brought 
a Writ of error upon the new ſtatute in the Exchequer Cham 
ber, and there, two errors were aſſigned. 1. That by the 27 El. cap. 8, 
breaking and abating of the old fulling mills, and by the build- Ss 
of new mills of another nature, the plaintiff had deſtroyed the 
preſcription, and could not preſcribe to have any water-courſe 
to griſt mills: as if a man grants me a water-courſe to my 

fulling mills, I cannot (as it was faid) convert them to corn 

mills, nec e contra. So if I grant to one eſtovers to burn in his 

hall, he cannot convert his hall into a kitchen or malt-houſe: 
the ſame law of a preſcription ; for preſcription in ſuch caſe 
ſhall be intended to commence by grant, and in proof thereof 
they cited F. N. B. 180. H. And 7 E. 4. 27. a. if a man 3 E. 4. 11. a; 
has eſtovers by grant, or appendant to an ancient houſe, he Co. Lit. 41. b. 
mall not have them to an houſe which he new builds: and A 334 
2 | ro. 25. 
10 H. 7.13. a. b. & 16 H. 7. 9. a. b. where the — Hob. 39. 
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of Newark granted by fine to find three chaplains in ſuch a 
chapel of the conuſee, and afterwards the ſaid chapel fell, 
and there tenetur (during the time that there is no chape]) 
Noll. Rep. 12 1. the divine ſervice ſhall ceaſe, for it ought to be done in a 
ER decent and reverend manner, and not at large ſub dio; but 
there tenetur if the chapel is rebuilt in the ſame place where 
the old ſtood, then he ought to do the divine ſervice thfre 
but (it was collected) if it is built in another place, there the 
grantee is not bound to do divine ſervice there: if there be 
| ord and tenant, and the tenant holds to cover and repair the 
(s) Winch. 45. (a) lord's hall, as in 10 E. 3. 23. in this cafe if the hall falls, 
4 Oo vyet if the lord builds the hall in the ſame place where it was 
— wp. "Ay ore, and of ſuch bigneſs as it was before, the tenant is 
(5) Noy 127. bound to cover it; but if it is of greater length (6) or breadth; 
Perk. ſect. 677. ſo as prejudice may come to the tenant, or if it is built in 
oo another place, or if that which was the hall is converted to 
a cow-houſe, ſtable, kitchen, or the like, he is not bound 
to cover it, for the lord by his act cannot alter the nature of 
the tenure, nor of the ſervice which the terfant ought to do: 
 - ___ and in this caſe here, it might be more beneficial to him who 
i made the original grant, and to others who had his eſtate to 
have them fulling mills, than corn mills: for perhaps they 
have corn mills ſo near, that the building of corn mills would 

| be prejudicial to them, and it would be againft reafon to 
extend a grant or preſcription to have a water-courſe to fulling 
mills, to corn mills, which is not within the purport or in- 

_ tention of the grant or preſcription, and the grant or preſcrip- 
tion ought to be purſued: if a man holds of another as of his 
manor by homage, fealty, and caſtle-guard, the lord aliens 

| the manor except the caſtle; there the alience ſhall not have 
(e) Co. Lit. 83. a. (c) caftle-guard, as appears by 31 E. 1. Aſſ. 441. And it 
2 Roll. 513. was ſaid, that there the alienee cannot, build a new caſtle, for 
SEL 0,” the tenure was to keep the old caſtle. Another objection 
2,5 was made, foraſmuch as the plaintiff himſelf has. broke and 
abated the fulling mills, although he builds.new 'm1}ls in the 
_ fame place, and of the ſame nature as the old were, yet he has 
deſtroyed his preſcription ; for although in caſe when mills or 
houſes which have water-courſe, or eſtovers, or other things 
appendant or appurtenant to them be overthrown by the wind, 


or burned by wild-fire, or fall by any other act of God, that 


if the owner rebuilds them in the ſame place, and in the ſame 

manner as they ſtood before, that they ſhall have the fame an- 

cient things appendants and appurtenants to this new mill 

or houſe, becauſe the act of God ſhall not prejudice 

any ; yet if they be eraſed by the party himſelf, or fall 

3 through his default, the ancient appendants thereby are 

2 Cro, 182. loſt; for by his own act he cannot extend the preſcrip- 

Moor 877. tion or grant which was in a manner appropriated to ” 
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61d houſe, to a new houſe : ſo it was objected, that if one of 


his own wrong, burns, or pulls down the houſe or mill which 
has ſuch appurtenances, he ſhall recover all the damages; and 
although in ſuch caſe he rebuilds the houſe or mill, yet he 


mall not have the appendances, vide Perkins (a) 128. b. But 


it was reſolved, that the (5) preſcription did extend to theſe 

/ new grift mills, for it appears by the Regiſter, and alſo by 
(e) F. N. B. that if a man is to demand a grift mill, fulling 
mill, or any other mill, the writ ſhall be general, de uno mo- 
lendino, without any addition of griſt or fulling, 21 Af, 23. 
agrees of a plaint in aſſiſe. So that the mill is the ſubſtance, 
and thing to be demanded, and the addition of griſt, or full- 
ing, are but to ſhe the quality or nature of the mill, and 


therefore if the plaintiff had preſeribed to have the ſaid water- 


courſe to his mill generally (as he well might) then the caſe 


would be without queſtion, that he might alter the mill into 
what nature of a mill he pleaſed, provided always that no pre- 


41 
2 
(a) Perk. ſect. aue — |: 
671, 672, 4 22. all } 
(5) Hutt. 58; on. 
Godb. | 1 | Kill 
Winch, 45+ 


Poph. 172. Hob. 
29. Cro. Jac. 
182 Moor 877. 
(c) F. N. B. 2. e. 
212. b. Reg. 
Orig. 2. a. Cro« 


Jac. 557. 


judice ſhould thereby ariſe, either by diverting or ſtopping 


of the water, as it was before, and it ſhould be intended that 
the grant to have the water-courſe was before the building of 
the mills, for no body will build a mill before he is fure'to 


have water, and then the grant of a water-courſe'being gene- 


rally to his mill, he may alter the quality of the mill at his 
_ pleaſure, as is aforeſaid : fo if a man has (d) eſtovers either 
by grant or preſcription to his houfe. although he alters the 
rooms and chambers of this houſe,” as to make a parlour where 
it was the hall, or the hall where the parlour was, and the 


(d JCo.Lit. 4. i; | 
2 Leon. 40. 
4 Leon. 247. 


like alteration of the qualities, and not of the houſe itſelf, 
and without making new chimneys by which no prejudice 


accrues to the owner of the wood, it is not any deſtruction of 
the preſcription; for then many preſcriptions will be deſtroyed, 
and although he builds new (e) chimney, or makes a new 
addition to his old houſe, by hat he ſhall not loſe his pre- 
ſcription, but he cannot employ or fpend any of his eſtovers 
in the new chimneys, or in the part newly added; the fame 
law of conduits and (/) water-pipes, and the like: fo if a 
man has an old window to his hall, and afterwards he con- 
verts the hall into a parlour or any other uſe, yet it is not law- 
ful for his neighbour to ſtop it, for he {hall preſcribe to have 
the light in ſuch part of his houfe: and although in this 


fe) Hob. 39- 

1 And, 151. 
2 Leon. 45. 

4 Leon. 441. | 
Godb. 97. 

I Bulſtr. 94. 
(f) 1 Sid. 167. 
291. 1 Ventr, 
. 


\ 


caſe the plaintiff has made a queſtion, foraſmuch as he has 


not preſcribed generally to have the ſaid water-courſe to 
huis mills generally, but particularly to his fulling mills, yet 
foraſmuch as in general the mill was the ſubſtance, and 
the addition demonſtrates only the quality, and the (g) al- 
iteration was not of the ſubſtance, but only of the quality, or 
che name of the mill, and that without any prejudice in the 
SES, Eo | 7 ESE, Water - 


Hutton 58. 


Ooadb. 352. 
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Water courſe to the owner thereof; for theſe reaſons it was 
(a) Godb. 237. reſolved, that the (a) preſcription remained. If a corpora. 
Winch. 45 tion have franchiſes or privileges by grant or preſcription, 
Poph. 172. and afterwards they are incorporated by another name, ag 


Hob. 39. Where they were Bailiffs and Burgeſſes before, now they are 
| _ ou 182. Mayor and Commonalty ; or Prior and Convent before, and 
4 1 38. afterwards they are tranſlated into a Dean and Chapter, although 


(5) 2 1E. 4. 59. a. in theſe caſes the quality and name of their corporation are (6) 


8 . altered and changed, and chiefly in the caſe of Prior and Con- 


Moor 581. vent, for from regular who are dead perſons in law they are 
3 Lev. 233 made ſecular, yet the new body will enjoy all the franchiſes, 
e . and hereditaments which the old corporation or 
body politic had either by grant or preſcription, for no per- 

ſon will be prejudiced thereby; vide 14 H. 6. 12. 37 Afl. 6. 

38 Aſſ. 22. 39 H. 6. 15. Another reaſon was added that 

when a man has any thing appendant or appurtenant to an 

| houſe or mill, the moſt perdurable part of it is the land in 

tc) Co. Lit. 4. a. which the foundation is, and upon which the whole fabrick 
—— 265. of it conſiſts, and in reſpect thereof, by grant of all his (e) 


2 Roll. 5). lands, all his houſes, mills, and woods will paſs. And ſoit 
Owen 75. 
» Ant: 124, _ Juſtices, upon conference had with divers other Juſtices upon 


was reſolved, as Popham C. J. ſaid, by Wray and Dyer Chief 


Cr. El. 65 a caſe referred to the ſaid Chief Juſtices : for in præcipe, where 
476, 477- an houſe, mill or wood is demanded, the warrant of attorney 
is in placito terre : and in caſe of voucher, when judgment is | 
given for the tenant to have in value againſt the vouchee, the 
Judgment is quod habeat de terris of the vouchee ad valentiam, 
2 thereby he ſhall have houſes, mills, woods, &c. and in 
pecial caſes 1 recovery of lands, a man ſhall recover houſes, 
as it is held by ſome 4 E. 3. 161. 6. E. 3. 283. 2 E. 3. 37. 
Plow. Com. 168. 8 E. 3. 377. Dyer 28 H. 8. 47. and there- 


: (Hz Rol. Rep. with agrees the civil law; for (d) appellatione fundi, omne ædi- 
866 


ficium & omnis ager continetur. Then the preſcription or grant 
ſhall reſpect the moſt durable part, and which in judgment of 
law includes the whole. And therefore it was reſolved that al- 
though the houſe or mill falls by the act or default of the owner, 
or by the wrong of another, yet foraſmuch as the perdurable 
part, and which includes the whole, remains, he may rebuild 
it without any loſs of any appendant or appurtenant to it, but 
it ought to be upon the ſame place which was the old foundation 

of the old houſe : for as that ſupported and in judgment of law 
included the old houſe when it ſtood, ſo it ſhall ſupport and 
include the new houſe, and ſo in a manner is a continuance 

© of the old houſe; and fo the guere which Perkins makes fol. 
9 Perk, ſect. 128. (e) well reſolved And ſo it was ſaid in all the caſes of eſto- 
7% . vers and tenures aforeſaid, when the alteration of the quality 

ry , E 
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or name of part of the houſe doth not cauſe any prejudice to 
the terte - tenant, the eſtovers and ſervices remain: et nota 
reader, a caſe reported, by Serjeant Bendloes, Mich. 3 H. 8. 
Rot. 649. in communi banco in repP brought by Sir William 
Capel (a) againſt Robert Apprice and others, of four horſes 
taken ina place called Old Hadham Park, in Little Hadham in 
the county of Hertford ; the defendants made conuſans as Bai- 
liffs to Richard Biſhop of London becauſe Sir Thomas Brand, 
Ent. was ſeiſed of the manor of Little Hadham in fee, whereof 
the place where, &c. was parcel, and held it of the Biſhop of 


London, ut de caftro ſuo de Stortford in com* pred” per homagium, 


fidelitatem, & ad (b) ſeutagium demini Regis xls. cum acciderit, 
& ad plus plus, & ad minus minus, & per redditum, vs. pro 
ward” caſtri pred ad feſtum Sancti Michaelis Archangeli annua- 


= 
: *. 


(a) Moor 1, 2. 
Co. Lit. 83. a. 
Dav. 3. a. b. 
N. Benl. 9, 10. 


Lit. Rep. 8. 


(3) Co. Lit. 72. b. 


tim ſolvend', ac per redditum xiii s. iv d. pro auxilio vicecom” e at 
four feaſts of the year, &c.“ And ſor 158. for caſtle-guard 


behind for three years, &c. they avowed the taking of one of 


the faid four horſes, and for 40s. for aid of the Sheriff, 


behind alſo for three years, they avowed the taking of 


the other three horſes. The plaintiff in bar of the avowry as 


to the taking of one horſe for caſtle-guard ſaid, that before the 


beginning of the ſaid three years, © 38 pred funditus cor- 
h 


ruit & penitus in decaſum extitit, & adhuc exiſtit, & hoc paratus 
eft verificare, unde petit judicium fi præd Rich. Apprice, &c. pro 


_aliquo redditu pro wards caſtri pred” fic obruti & penitus in deca- 
ſum exiſten',, capt” præd unius equi juſtam cognoſcere debet, &c. 


Upon which it was demurred in law, and as to the aid of the 


Sheriff it was alſo demurred in law: and in that cafe it was 


reſolved; that although the caſtle is + ruined and decayed, (c) 
yet the rent remained ; for when the tenant holds of the lord 
to ward or repair the lord's caſtle, and afterwards ſuch ſervice 
(as Lit. ſays in the caſe of Soccage) was in ancient time 
changed by mutual conſent of the lord and tenant into an 

annual rent, yet it is faid, that ſuch rent is paid pro wards 


+ x Mod. Rep. 
200. 

(e) Dav. 3.4. b. 
Moor 2 
Co. Lit, 83. a. 
N. Benl. 10. 


caſtri, id eft, in ſatisfaction ward: caſtri for in this caſe, and 


ſuch like, (pro) fignifies full and perpetual recompence and 


ſatisfaction, and not conditional, or ſatisfaction temporary, 


c. for a time, ſo that the lord may have the caſtle- ward when 
he will, for the ſeifin of the rent is not ſeiſin of the caſtle · guard 


in ſuch caſe: but if the tenant holds to guard the lord's caſtle, . | 
(4) Co. Lit. 83 2 


if the caſtle falls, the ſervice (4) is ſuſpended until it is rebuilt, 


but then the tenure ſhall not be in ſuch caſe alledged to be by 
the rent, but by the caſtle guard, neither ſhali the avowry be 
made as in the caſe at bar it is for the rent, but for the caſtle- 
guard: wide Lit. 26. b. that if a man holds his land by certain 
rent for caſtle-guard, Lit. ſays, that ſuch tenure is tenure in 
() ſoccage, which cannot be if the caſtle-· guard remains, for _ 


"T1. 


(e) Co. Lit. 97. 


a, b. 6 Co. 20. 


A. F. N. B. 83 
256. 
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| 2 Bulſtr. 10 * 5 


(a) Co. Lit. 82 b. 
87. b., F. N. B. 
84. c. Lit. te, 
121. | 


| (YN. Benl. 10. 


Moor ©: 


Davis 3. 


Lorrxkr's Caſe, Part IV. 


the tenure ſhall be by knight's ſervice, for Littleton ſaich, that 
where the tenant ought-by himſelf or by another to do eaſtle- 
guard, that ſuch tenure is tenure by (a) knight's ſervice, ſo 
the difference between rent for caſtle-guard, and ſervice to 
guard the caſtle. The ſame law if the tenant holds of his lord 
by certain rent for work-days, or any other ſervice. And Sir 
William Capel the plaintiff pereeiving the opinion of the 
court againſt him for both points, was nonſuited, and both 
the rents as the ſaid ſerjeant reports, are paid (6) to this day: 
and when a man holds of another in ſoccage, or otherwiſe 

as of his caſtle, and afterwards the caſtle falls, and is utter] 


ruinated, yet the tenure remains; for it muſt be known that 


(e) Co. Lit. 5. a. 


t Plowd. 168. 


b. 169. b. Br. 
Compriſe 18. 


Fitz. Bar. 143. 
Br. præcipe 
quod reddat 23. 


: (* Co. Lit. 13.2. 
Dav. Jo a. b, 
Moor 2. 


N. Beal, 10. 


when any tenure is of any perfon as of a caſtle, in ſuch caſe 
the caſtle includes in itſelf a manor, for (c) ca/trum as a manor 
el nomen generale & collectivum, and may include in itſelf 
divers things, /c. demeſnes and ſervices, &c. 5 H. 7. 9 a. 
Land may be parcel of a (4) caſtle, vide 29 H. 6. Traverſe 4. 


That an hundred may be as well parcel of a caſtle as it ma 


be of a manor, as it is held-in 8 H. 7. 1. And therefore when 
a tenure 1s of any as of his caſtle (which always in ſuch caſe 
includes in itſelf a manor) although the caſtle is ruinated, yet 
the tenure remains without queſtion : vide 19 E. 2. Afl 399. 
Divers tenants held of another as of his manor by fealty and 
ſuit to the lord's mill, the lord aliened the mill, with the ſuit 
of the tenants, and afterwards the vendor died, and his ſon 
entered, and conceiving that the tenants who held of his 
manor could not do ſuit to him who had not the manor, of 
himſelf made a new mill elſewhere upon other parcel of his 


demeſnes, and had the ſuit to his own mill which the vendee 
ought to have had; for no man can have ſuit to his mill by 


reaſon of tenure, if it were not of corn growing in certain 
land, and that within his ſeignory : vide 17 E. 3. (67) 97. 


: * 
— 


Cr. Jac. 324. 


29 E. 3. 12. 16 E. 3. Avowry 92. And by the faid caſe it 


appears, that although the ancient mill is aliened, or if it 


falls, the lord may erect a new mill in another place within 


his manor, for the tenure in ſuch caſe is to do ſuit to the lord's 


mill generally, and not to any particular mill ; nota bene all 
theſe differences. Another error was aſſigned becauſe the 


_ preſcription was, that magna pars (F] aque cujuſdam rivuli, Sc. 


that it was incertain how much water ſhould be compre- 


| hended within theſe words, magna pars aque ; and declara- 
tions, and eſpecially in actions on the caſe, ought to be cer. 
tain, and the whole caſe ought to be ſhewed in certain, and 


if the truth is that one and the fame river before it comes 
to the mills divides itfelf into two branches, whereof oe 
| Oy ON e uf 
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only runs to the mills, the better form was to preſcribe to Cro. Car. 499, 
have aque curſum to the ſaid mills, for each of the branches“ 
eft aquæ ＋ fur; quod fuit conceſſum as to this point ; but it was 
reſolved, that although the declaration might have had a better 

form, yet in ſubſtance is was good, for it was not poſſible to TED 
ſhew how much water runs to mills, and the quantity (a) of (a) DoR. pl. 86. 
the water is not material, foraſmuch as the defendant, by the | 
breaking of the bank, diverted the water which ran to the ſaid 


OY 


mills; vide 8 El. Dyer 248. b. (5) where in an action on the () Cr. Jac. 324. | 


caſe the plaintiff declared that the defendant divertit multum put. 139, 196. 


Dyer 248. pl. So. 


curſus ague 3 and another precedent is there cited between 1 Leon. 273. 
Wikes and Searle, that an aſſiſe of nuſance was brought pro 2 Roll. 143. 
diverſione majorts partis curſus agua, by which the judgment Balftr. 47. 
given by Sir John Popham, Chief Juſtice, and his compa- | 
nions, Juſtices of the King's Bench, was affirmed. Nota well 

this caſe was adjudged by both the courts, (i. e. B. R. & 


Cam, Sac.) 


JJC 


Moor 561, 562. 
1 And. 201. 
Cr. El. 723, 
724z 839. | 
Jenk. Cent. 
272, 273 
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D RU R Y' Cafe. 
OB Trin. 43 Eliz. 
In the King's Benck. 


RUR brought a writ of error on a judgment given 
in the Common Pleas in a Quare impedit brought by 
the Queen, where the caſe was; a Counteſs being a widow, 
retained two chaplatns, and afterwards retained a third, which 
third firſt purchaſed a diſpenſation to have two beneſices with 


cure, and accordingly was advanced to two with cure, and 


whereof the firſt was above the yearly value of 8 J. And if 
he was lawfully qualified within the Wen of 21 H. 8. cap. 
13. was the queſtion in the Common Pleas: for if he was 
lawfully qualified, then the firſt benefice by the acceptance of 
the ſecond was not void, & per conſequens, no title to preſent 
by lapſe devolved to the Queen; and by the pleading, it doth 


not appear that the two firft chaplains were living at the time 


when the third was advanced, for it was averred only, that 


the two were alive at the time when the third was retained ; 
upon which great queſtion aroſe in the King's Bench: and it 


was adjudged in the Common Pleas, that title to preſent by 
lapſe was devolved to the Queen, and therefore judgment 


| was given there accordingly. And after many arguments at 


bar and bench upon the writ of error in the King's Bench, 


| the judgment given in C. B. for. the Queen was affirmed. 


Ca) Moor 561. 
Antea 78. b. 


to have diſpenſation, and the retainer of the third can- 


And in this caſe two points were reſolved: x. When the 


Countefs retained two chaplains ; theſe two are capable of a 


diſpenſation, according to the act of (a) 21 H. 8. by which 
it is provided,“ that every Counteſs, being a widow, may 
„ have two chaplains, whereof every one may purchaſe li- 


« cence or diſpenſation.” Then when ſhe retains two, the 
ſtatute 1s executed, for ſhe cannot have more than two capable 


not 


in a 


Part. IV.  Dzxvxy's Caſe. 90 

not diveſt the capacity of diſpenſation which was veſted by 
their retainer in the ft two; for although the counteſs might 
have as many chaplains as ſhe would at the common law, yet 
| the cannot have more than two capable of a diſpenſation by 
force of the ſtatute z and reaſon requires that he who has ſerved . fuk 
longeſt ſhould be firſt preferred, & (a) qui prior eſt tempore, (a) Co. Lit, 
potior eft jure. And fo now this point has been four times 14. 2 347. b. 
adjudged : 1. In the Common Pleas, Paſch. 31 Eli. Rot. 728. 2 
. impedit between the Queen and Na Biſhop of Lin- 
coln, the Prefident of Maudlin college, and John Skufling, 
(% clerk. 2. In the Lady St. John's cafe, 3. In this very (3)Poſtea 118. a. 
_ caſe in the Common Pleas : and qthly, now in the King's Moor 277. 
Bench; vide Dyer 312. (e) by the opinion of Catlyn, Saun- C. 2 
ders, and Dyer, if a Lord who is allowed but three chaplains, Sav. 101, 102. 
retains ſix by his letters teſtimonial, at one and the ſame time, 55 Cr, El. 724. 
'and all fix are preferred to fix ſeveral pluralities, the three who . we 
are firſt promoted, are warranted by the ſtatute, and yet the 
retainer was not according to the ſtatute, but in æʒuali jure (d) cd) Vavgh. 60. 
melior ęſ conditio paſſidentis. 2, It was reſolved, that when 
the two firſt were retained according to the ſtatute, and thereby 
the ſtatute executed as aforeſaid, the retainer of the third, 
although it was good at the common law, yet it was void to 
give him capacity to purchaſe diſpenſation within the ſtatute; 
and therefore although the other two were dead before the 
advancement of the third, yet foraſmuch as they were alive 
at the time of his retainer, which retainer was at the common 
law, and not according to the ſtatute, therefore he ought to 
have a new retainer after their death, and before his advance- 
ment, for quod (e) ab initio non valet, in tractu temporis non (e) 4 Co. 2. b. 
convaleſcet z as if the ſon and heir apparent of a Baron retains Hutt. 51. 
a chaplain, and gives him his letters under his hand and ſeal, 2 5 1 
and afterwards his father dies, and this chaplain purchaſes Cr. El. 585. 
diſpenſation, this retainer and theſe letters will not ſerve him, C. Lit. 35. a. 
becauſe they were not available at the beginning : and if a 
Baron retains three chaplains according to the ſtatute, and Day. 32. a. 
they purchaſe diſpenſation, and are advanced according to 3 304, 305. 
the ſtatute, now if the Lord diſcharges one of them from his Jenk. b. Cent.273, 
ſervice, he cannot retain another during his life, for then by hi 
ſuch means he might advance infinite chaplains without num- 
ber, by which the ſtatute would be defrauded, for the ſtatute 

ADSI | 7 limits 
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limits him to three only to have benefit of the act: and fo 
was it adjudged in the Common Pleas, Paſch. 28 Eliz. Rot. 
„ = Ouare impedit between the Queen and the Biſhop 
2 And. 200. of Glouceſter, and Edward (a) Savacre, and affirmed by a 
Godb. 41, 42, Writ of error in the King's Bench; and it was faid, that the 
Owen 51, faid act of 21 H. 8. ſhall be taken ſtrictly againſt pluralities, 
W and therefore it has been held, that if a Baron, who by the 
ſtatute may retain three chaplains, is made Warden of the 
Cinque Ports, who may have a chaplain in reſpect of his 
office, yet he ſhall have but three. And ſo if a Baron has 
three, and is made an Earl, yet he ſhall have but five in all, 
& fc ds canters. é FO ERAS Hs "ay 
anfield and others were of counſel with the plaintiff in 
the writ of error, and the Attorney and others with the de- 
fendant. 15 ; EIT 
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Hill. 38 Eliz. Rot. 305. 5 


In the King's Bench. 


Devon, ſſ. DE it remembered that heretofore, that is to 
e ſay, in the term of dt. Michael laſt paſt, be- 
fore the lady the Queen at Weſtm. came John Slade, by Nich. 
Meare his attorney, and brought here into the court of the 
ſaid lady the Queen, then there, his certain bill againſt Hum. 
phry Morley, in cuſtody of the Marſhall, &c. of a plea of 
treſpaſs upon the caſe : and there are pledges of proſecuting, 
to wit, John Doe and Richard Roe, which ſaid bill followeth 
in theſe words: ſſ. Devon, ſſ. John Slade complaineth of —_— 
Humphrey Morley, being in cuſtody of the Marſhal of the Mi 
Marſhalſea of the lady the Q. before the Q. herſelf, for that, | 
that is to ſay, that whereas the ſaid John, the 1oth day of t 
Noy. in the 36th year of the reign of the ſaid lady Elizabeth, 1 
now Q. of England, &c. was poſſeſſed for the term of divers | l 
years then and yet to come, of and in one cloſe of land, with | 1 
the appurtenances in Halberton, in the county aforeſaid, 
called Rack Park, containing by eſtimation eight acres, and 5% hs i 
being ſo poſſeſſed thereof, the ſaid John afterwards, that is to 55 | 
ſay, on the ſaid 1oth day of Nov. in the 36th year aforeſaid, | [ 
had ſowed the ſaid cloſe with wheat and rye, which wheat and _ | | 
rye in the cloſe aforeſaid, by the ſaid John (fo as before is ſaid) 
being ſowed, afterwards that is to ſay, on the 8th day of May, 
in the 37th year of the reign of the ſaid lady the now Queen, 
were grown into ears, the faid Humphrey, on the aſoreſaid 
8th day of May in the ſaid 37th year aforeſaid, the ſaid wheat 
and rye in ears upon the clote aforeſaid (as before is ſaid) then _ 
growing, at Halberton aforeſaid, in, conſideration that the ſaid 
John therand there, at the ſpecial inſtance and requeſt of the 
ſaid Humph. had bargained and fold unto the ſaid Humph. to 
the uſe and behoof of the ſaid Humph. all the ears of wheat 
and corn which then did grow upon the ſaid cloſe, called Rack 
Park (the tithes thereof to the Rector of the church of Halber- | Boe | 
ton aforeſaid due only excepted) did aſſume, and then and 2 
there faithfully promiſed, that be the ſaid Humph. 161. of law- 
ful money of Engl. to the aforeſ. John in the feaſt of St. John 
the Baptiſt, then next following, would well and truly con- 
tent and pay: yet the ſaid Humph. his aſſumption and promiſe _ 
| Bb 4 atorelaid 
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aforeſaid little regarding, but endeavouring and intending the 
ſaid John of the aforeſaid 161. in that part ſubtilly and craftily 
to deceive and defraud, the faid 164. to the ſaid John, accord- 
ing to his aſſuming and promiſe, hath not yet paid, nor an 


way for the fame contented him, although the ſaid Humph. 


thereunto afterwards, that is to ſay, on the laſt day of Sept. 
in the 37th year of the reign of the ſaid lady the now Q. aforef. 
at Halberton aforeſaid, by the ſaid John was oftentimes there- 


_ unto required, but the ſame to pay him, or any way to con- 
tent him, hath altogether refuſed, and doth yet refuſe ; where- 

upon the ſaid John faith he is injured, and hath ſuſtained da- 
mage to the value of 401. and thereof he bringeth ſuit, &c. 
And now at this day, that is to ſay, Friday next after 8 days 
of St. Hilary, in the ſame term, until which day aforeſaid 


the ſaid Humph. had licence to imparl to the bill aforeſaid and 


then to anſwer, &c. before the lady the Q. at Weſtm. cometh 
as well the ſaid John by his attorney aforeſaid, as the ſaid 
Humph. by John Halſtaff, his attorney; and he the ſaid 
Humph. doth defend the force and injury when, &c. and 


ſaith, that he did not take upon himſelf in manner and form, 
as the ſaid John Slade hath complained againſt him; and upon 


this be putteth himſelf upon the country; and the ſaid J. 


Slade likewiſe, &c. Therefore let a jury come before the ſaid 


lady the Q. at Weſtm. on Thurſday next after eight days of 
the Purification of the bleſſed Mary, &c and who neither, &c. 


te recognize, &c. and becauſe as well, &c. The ſame day is 


given to the parties aforeſaid there, &c. Afterwards proceſs 
- was continued between the parties aforeſaid of the plea aforel. 
buy the jury thereof being reſpited between them before the 
lady the Q. at Weſtm. until Wedneſday next after 15 days 


of Eaſter then next following, unleſs the Juſtices of the lady 


the Q: aſſigned to take aſſizes, firſt upon Monday the 2d week 
of Lent, at the caſtle at Exeter, in the county aforeſaid by the 
form of the ſtat. &c. ſhall come, for default of jurors, &c. At 

which Wednefday before the lady the Q at Weſtm. aforeſaid 


came the parties aforeſaid by their attornies aforeſaid. And the 


beforeſaid Juſtices of aſſizes, before whom, &c. ſent here their 
record before them had in theſe words. ff. Afterwards at the 
day and place within mentioned, before Thomas Walmeſley 
one of the Juſtices of the Q. of the Bench, and Edw. Fenner, 
one of the Juſtices of the ſaid lady the Q. aſſigned to hold pleas 
before the Q. herſelf, Juſtices of the ſaid lady the Q. aſſigned 
to take aſſizes in the county aforeſaid, by form of the ſtat. &c. 
come as well the within named J. Slade, by T. Clayton his at- 
torney, as the within written Humph. Morley, by Henry Col- 
lier his attorney and the jurors ſworn, whereof mention is 
within made likewiſe, being called, came, who to ſay the truth 
of the matter within contained, being choſen, tried and ſworn; 
ſay upon their oath, that the faid Humph. Morley did buy 
of the ſaid J. Slade the within written wheat and rye, in 
Lars, upon the within written cloſe (as is ſaid before) grow- 


ing being, for 161, of good and lawful money of England, 
e to 
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to be paid to the ſaid J. Slade in the Feaſt of St. John the Bap- 
tiſt, then next following, as in the declaration within written 
is within ſpecified: and further the ſaid jurors ſay, upon their 
oath aforeſ. that betwixt the ſald J. Slade, and the ſaid Humph. 
Morley, there was no promiſe or taking upon him, beſides 
the bargain aforeſ, But whether upon the whole matter a- 
foreſ. by the ſaid jurors in form aforeſ. found, the ſaid Humph. 
Morley did take upon him in manner and form, as in the de- 
claration within written, within ſpecified, or no, the ſaid ju- 
rors are altogether ignorant, and thereof they aſk the advice 


and conſideration of the court here, &c. and if upon the 
whole matter aforeſ. by the ſaid jurors in form aforeſ. found, 
it ſhalliſeem to the Juſtices of the court here, that the ſaid 


Humph. Morley did take upon him in manner and form, in 
the declaration within ſpecified, then the ſaid jurors ſay upon 
their oath aforeſ. that the aforeſ. Humph. Morley did take up- 
on him in manner and form as the aforeſ. J. Slade within a- 


gainſt him complaineth; and then they do aſſeſs the damages 


of the ſaid J. Slade, by occaſion of not performance of his pro- 
miſe, and taking upon him within written, beſides his charges 
and his coſts in the ſuit aforeſ. by him expended to 161. And 


for thoſe charges and coſts to 206. And if upon the whole 
matter by the ſaid jurors, in form aforeſ. found, it ſhall ſeem 


to the ſaid Juſtices and court here, that the ſaid Humph. Mor- 
ley did not take upon him in manner and form in the declarat. 
within ſpecified, then the ſaid jurors fay upon their oath, that 
the ſaid Humph. did not take upon him in manner and form 


as the ſaid Humph. hath within alledged : and becauſe the 


court of the lady the Q. hereof giving their judgment of and 
upon the premiſes are not yet adviſed, day is given to the par- 
ties aforeſ. in ſtate as now it is, before the lady the Q. at Weſtm. 
until Monday next after 15 days of the Holy Trinity to hear 


their judgment of and upon the premiſ. becauſe the court of 


the lady the Q. here thereof are not yet, &c. And ſo from term 


to term, until Saturday next after eight days of St. Michael, to 


hear their judgment of and upon the prem. becauſe the court 
of the lady the Q. here are not yet, &c. At which day before 


the lady the Q at Weſtm. aforeſ. came the parties aforeſ. in 
their proper perſons: upon which all and ſingular the premiſes 


being ſeen by the court of the lady the Q. and fully under- 


ſtood, and mature deliberat. being thereupon had, for that it 
ſeemeth to the court of the ſaid lady the now Q. here, that the 


faid Humph, did take upon him in manner and form in the de- 
 Clarat. aforeſ. above ſpecified : it is conſidered, that the aforeſ. 


J. Slade do recover againſt the ſaid Humph. Morley his da- 
mages and coſts aforeſ. by the jurors aforeſ. in form aforeſ. al- 
ſeſſed, as alſo 9.1 for his charges and coſts aforeſ. to the ſaid 


J. Slade, by the court of the ſaid lady the Q. here by his aſſent 


of increaſe adjudged, which damages in the whole do amount 


3 261, And the ſaid -Humph. Morley in mercy, &c. 
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Ins the King's Bench. 
1 OHN SLADE brought an action on the caſe in the 


King's Bench againſt Humfrey Morley, (which plea be- 
gan Hil. 38 Eliz. Rot. 305.) and declared, that whereas the 


| ue 10 Nov. 36 Eliz. was poſſeſſed of a cloſe of land in 


alberton in the county of Devon called Rack Park, contain- 


ing by eſtimation eight acres for the term of divers years then 


and yet to come, and being ſo poſſeſſed, the plaintiff the ſaid 


10th day of Nov. the ſaid cloſe had ſowed with wheat and rye, 
which wheat and rye, 8 Man, 37 Eliz. were grown into 


| blades, the defendant, in conſideration that the plaintiff, at 


the ſpecial inſtance and requeſt of the ſaid Humphrey, had bar- 
gained and ſold to him the faid blades of wheat and rye grow- 


ing upon the ſaid cloſe {the tithes due to the Rector, &c. 


excepted) aſſumed and promiſed the plaintiff to pay him 161. 
at the feaſt of St. John the Baptiſt then to come : and for 


non · payment thereof at the faid feaſt of St. John Baptiſt, the 


plaintiff brought the ſaid action: the defendant pleaded 


Non aſſumpſit modo & forma; and on the trial of this iſſue 


the jurors gave a ſpecial verdict, fe. that the defendant 


bought of the plaintiff the wheat and rye in blades growing 


upon the ſaid cloſe as is aforeſaid, prout in the ſaid declara- 


tion is alledged, and further found, that between the plain- 


tiff and the defendant there was no other promiſe or. aſ- 
ſumption but only the ſaid bargain : and againſt the main- 


tenance of this action divers objections were made by John 

Doddridge of counſel with the defendant. 1. That the plain- 
tiff upon this bargain might have ordinary remedy by 

action of debt, which is an action formed in the Regiſter, 


Hard, 65. 


and therefore he. ſhould. not have an action on the caſe, 


Which is an extraordinary action, and not limited within any 


certain form in the Regiſter; for ubi ceſſat remedium ordina- 
rium, ibi decurritur ad extraordinarium, & nunguam decurritur 


ad extraordinarium ubi valet ordinarium, as appears by all 


our books; Et nullus debet agere actionem de dolo, ubi a- 


lia actio ſuleſt. The ſecond objection was, that the mainte- 


Nance 


* 
— 


—— 
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nance of this action takes away the defendant's benefit of (a) 


wager of law, and ſo bereaves him of the benefit which the 
law gives him, which is his birthright. 


his law in ſuch caſe. And that was the reaſon (as it was ſaid) 
that debts by ſimple contract ſhall not be (6) forfeited to the 
King by outlawry or attainder, becauſe then by the King's 
prerogative the ſubject would be ouſted of his wager of law, 
which is his birthright, as it is held in 40 E. 3. 5. a. 50 Afl. 
1. 16 E. 4. 4. b. & 9 Eliz. Dyer 262. and if the King ſhall 
loſe the forfeiture and the debt in ſuch caſe, and the er by 

judgment of the law ſhall be rather diſcharged of bis debt, 
before he ſhall be deprived of the benefit which the law 
gives him for his diſcharge, although in truth the debt was 
due and payable ; a fortior7 in the caſe at bar, the defendant 
ſhall not be charged in an aCtion in which he ſhall be ouſted 


of his law, when he may charge him in an action, in 


93 
(a) Co. Lit. 
295. & 
For peradventure the 
defendant has paid or ſatisfied the plaintiff in private betwixt 
them, of which payment or ſatisfaction he has no witneſs, 
and therefore it would be miſchievous if he ſhould not wage 


(5) Poſtea 95. 4. 
Moor 204, 106. 
2 Roll. 806, 
Cr. El. 204, 
575 851. 

1 Roll. 912. 
Stamf. Cor. 


pl. 31. Cr, Car, 
187. 2 Vent. 
282. Hard. 226. 
Went. 23. 

Noy 155, 176. 
1 Leon, 64. 


which he may have the benefit of it: and as to theſe objec- 
tions, the courts of King's Bench and Common Pleas were 


divided; for the Juſtices of the King's Bench held, that the 


action (notwithſlanding ſuch objections) was maintainable, 
and the court of Common Pleas held the contrary. And for 


the honour of the law, and for the quiet of the ſubject in the 
appeaſing of ſuch diverſity of opinions ( Quia nil in lege in- 


tolerabilius e 


Periam, Ch. Baron of the Excheq. Clark, Gawdy, W almeſley, 


% eandem rem diverſo jure cenſeri) the caſe was 
openly argued before all the Juſtices of England, and Barons 
of the Exchequer, /c. Sir John Popham, Knt. C. J. of England, 
Sir Edm. Anderſon, Knt. C. J. of the Common Pleas, Sir W. 


Fenner, Kingſmill, Savil, Warburton, and Yelverton, in the 


Exchequer Chamber, by the Queen's Attorney-General for 


the plaintiff, and by John Dodderidge for the def. and at an- 


other time the caſe was argued at Serjeant's Inn, before all the 


ſaid Juſtices and Barons, by the Attorney-General for the pl. 
and by Fran. Bacon for the def. and after many conferences 


between the Juſtices, and Barons, it was reſolved, that the 


action was maintainable, and that the pl. ſhould have judg- 


ment. And in this caſe theſe points were reſolved: 1. That 
altho' an action of debt lies upon the contract, yet the bar- 
gainor may have an action on the caſe, * or an action of debt 
at his election +, and that for three reaſons or cauſes; 1. In 
reſpect of infinite precedents (which George Kemp, Eſq. Se- 
condary of the Prothonotaries of the King's Bench ſhewed 
me) as well in the court of Common Pleas as in the court 
of King's Bench, in the reigns of King H. 6. E. 4. H. 7. & 
H. 8. by which it appears, that the plaintiffs declared that 
the defendants, in conſideration of a ſale to them of certain 
goods, promiſed to pay ſo much money, &c. in 2 

C es 


91 Salle. 9. 
t 5 Co. 88. 
9 Co. Gly 72. ; 
(e) Yelv. 20. 
Moor 433, 667. 
Vaugh. 101. 
2 Roll. Rep. 
292, 464. 
3 Bulſtr. 237. 
Cr. Car. 527, 
540. Cr. El. 4 54. 
756. IMod. Rep. 
163. Dyer 21. 
pl. 125. 2 Sid. 
2 Noy 59. 
oor 694 
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caſes the plaintiffs had judgment. To which precedents and 
judgments being of ſo great number, in ſo many ſucceſſions 
of ages, and in the ſeveral times of ſo many reverend Judges, 
the Juſtices in this caſe gave great regard ; and ſo the Jul. 
tices in ancient times, and from time to time did, as well 
in matters of form as in deciding of doubts and queſtions 
as well at the common law, as in conſtruction of acts of 
parliament, and thereforè in 11 E. 2. Formedon 32. it is beld, 
that the ancient forms and manner of precedents are to be 
maintained and obſerved ; and in 34 Af. 7. that which has not 
been according to uſage ſhall not be permitted, and in 2 E. 3. 
29. the ancient form and order is to be obſerved. In 30 H. 6. 
30. the opin. of Priſot & tat cur? was, that in a writ of meſne 
the pl. ought to ſurmiſe the tenure between the lord para- 
mount and the meſne, as well as between the meſne and the 
tenant, and ſhew the divers reaſons and cauſes of their 
opinions, but when the Juſtices were informed by the Protho- 
notaries, that the book called Les Tales, contained the form 
that had always in ſuch caſes been uſed, the book ſaith, that 
the Juſtices reſolved that they would not change the uſage, 
notwithſtanding their opinion was to the contrary, and ac- 
cording to the precedent they awarded the count good, 4. E. 4. 
44. In a writ of error brought by John Paſton, to reverſe an 
outlawry againſt him, he did not ſurmiſe in the writ at 
- Whoſe ſuit he was outlawed, and all the Juſtices ſaid it wasa - 
ſtrange writ, and no certainty ſuppoſed thereby; for by the 
writ it did not appear whether he was outlawed at the ſuit 
of the party or at the King's ſuit, or in what ſuit, or for what 
thing, and it might be that he was outlawed for felony, debt, 
treſpaſs, account or fine to the King, but when the court was 
informed that the ancient form was ſuch, then they changed 
their opinion and awarded the writ good, and reſolved, that 
common courſe makes a law, altho' now as it was there ſaid, 
perhaps reaſon willeth the contrary ; but there the Juſtices 
laid, we cannot change the law now, for that would be incon- 
venient, and therewith agrees Long 5. E. 4.1. where it is ſaid, 
that the courſe of a court makes a law: Vide Mich. 2 & 3 P. 
& M. 120. The ſtat. of W. 2. cap. 12. Quad juſtic' coram 
quib format erit” appellum & terminat” ſhall enquire of da- 
mages where the def. is acquitted, yet precedents expound the 
law againſt the expreſs letter, /c. that Juſtices of Ni Prius 
(before whom the appeal was not began) ſhall do it, and many 
others to this effect are in our books; but foraſmuch as prece- 
dents are not always allowable, for in our books the Judges 
reject ſome precedents, ſee a notable caſe in Long 5 E. 4. 110. 
for certain rules and differences in this matter there it is 
agreed, that where a queſtion was of a retorn of an aſſiſe, and 
2 or 3 preced. were ſhewed, which agreed with the ſaid retorn, 
and the Jnſtices ſaid, that 2 or 3 retorns or precedents do not 
make a law, nor a cuſtom, eſpecially when there are hee 
in court forty and more precedents to the contrary ; but if 
there was no precedent to the contrary, it was another mat- 
| 1 8 ; der, 
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ter, unleſs the court adjudge it againſt reaſon, and then it 
ſhall be amended, for perhaps the (a) precedents paſſed with- 
out (5) challenge of the party, or debate of the Juſtices, as then 
(as it is there recited) of late it was in a writ of error to reverſe 
an outlawry in the county of Lancaſter, and the error was be- 
cauſe the Sheriff retorned, that ad cam Lancaſtriæ tent” ibid”, 
Sc. where it ſhould be, ad com Lancaſirie tent apud Lancaſir', 
or other certain place to which this word 20 ſhould have re- 
lation, and although there were ſhewed 100precedents accord- 
ing to the ſaid retorn, yet the outlawry was reverſed ; fo that 
in divers caſes precedents do not make a law; and therefore 


94 


(a) 2 Co. 61. b. 
6 Co. 52. b. 
I Sid. 114. 

1 And. 49. 

1 Jones 424. 
' Vaugh. 419. 
Hard, 340. 

(5) Winch, 35. 
1 Roll. Rep. 75. 


Lit, Rep. 125. 


Hard. 98. 


it was ſaid by the Juſtices to the parties, that he who would 


have advantage of precedents, ought to ſearch for them at his 
peril, and for his ſpeed, for the court would not ſearch ſor 
them; for if none, or no uſual precedents are ſhewn, the court 
ought to adjudge according to law and reaſon : out of which 
book, I. It is to be obſerved, that two or three, or ſuch ſmall 


number of precedents, do not make a law againſt the generality 


of precedents in ſuch caſe. 2. That the retorn of Sheriffs or 
entries of clerks without challenge of the party, or conſider- 
ation of the court, being againſt common law and reaſon, are 
not allowable : but when the precedents are (c) judicial, c. 
where the Juſtices, by divers ſucceſſion of ages, have given 
judgment in actions there brought, it ſhal] be intended that 
ſome of the counſel with the defendant, or ſome of the juſtices 
before whom the action was tried, and the record read, would 


(c) Cr. Arg. 75. 
2 Roll. Rep. 76. 
Hard. 98, 355, 
141. wo 


have excepted againſt it, if in their judgment the action was 


not maintainable, but in caſe of return of an outlawry, or en- 
tries of clerks, the records paſs in filence, and without excep- 
tion of the parties, and therefore are not ſo authentic as judg- 
ments upon demurrers or verdicts, and therefore in ſuch caſes 
(a) multitudo errantium non partt errori patrocintum, if ſuch re- 
torns or entries of clerks and officers are clearly in the 
opinion of the Juſtices againſt law and reaſon: ſo that in 


d) Cr, Arg. 75. 
Hard. 98, 


the caſe at bar it was reſolved, that the multitude of the faid _ 


judicial precedents in ſo many ſucceſſions of ages, well 


prove that in the caſe at bar the action was maintainable. 


The ſecond cauſe of their reſolution was divers judgments 


and caſes reſolved in our books where ſuch action on the 


_ cafe on Aſſ. has been maintainable, when the party migbt 
have had an action of debt, 21 H. 6. 55. b. 12 E. 4. 13. 


13 H. 7. 26. 20 H. 7. 4. b. & 20H, 7. 8. b. which caſe was 


_ adjudged as Fitz James cites it, 22 H. 8. Dyer 22. b. 27 H. 
8. 24 & 25. in Tatam's caſe, Norwood and Read's caſe ad- 


judged Plowd. Com. 180. 3. It was refolved, that every con 
tract (e) executory imports in itſelf an afſumpſit, for when 
one agrees to pay money, or to deliver any thing, thereby 


Ce) Yelv. a0. 
Moor 667 


he aſſumes or promiſes to pay, or deliver it, and therefore _ 
when one ſells any goods to another, and agrees to deliver 


them at a day to come, and the other in conſideration 
| | | thereot 
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thereof agrees to pay ſo much money at ſuch a day, in that 

caſe both parties may have an action of debt, or an action on 
the caſe on aſſumpſit, for the mutual executory agreement of 
both parties imports in itſelf reciprocal actions upon the caſe, 
as well as actions of debt, and therewith agrees the judgment 

; in Read and Norwood's caſe, Pl. Com. 128. 4. It was re- 
2 | ſolved, that the plaintiff in this action on the cafe on aſſump/it 
ſhould not recover only damages for the ſpecial loſs (if any be) 

| which he had, but alſo for the whole debt, fo that a recover 
Dodd. pl. 67, or bar in this action would be a good * bar in an action of debt 

. brought upon the fame contract; fo via verſa, a recovery or 

bar in an action of debt, is a good bar in an action on the 
| caſe on aſſumpſit. Fide 12 E. 4. 13. a. 2 R. 3. 14. (32) 33 

H. 8. Action ſur le caſe. Br. 105. 5. In ſome caſes it would 

be miſchievous if an action of debt ſhould be only brought, 

and not an action on the caſe, as in the cafe inter Redman and 
Peck, 2 & 3 Ph. & Mar. Dyer 113. they bargained together, 
that for a certain conſideration Redman ſhould deliver to Peck 
20 quarters of barley yearly during his life, and for non - de- 
livery in one year, it is adjudged that an action well lies, ſor 
otherwiſe it would be mitchievous to Peck, for if he ſhould 

be driven to his action of debt, then he himſelf could never 
have it, but his executors or adminiſtrators, for debt doth not 
he in ſuch caſe, till all the days are incurred, and that would 
be contrary to the bargain and intent of the parties, for Peck 

5 provides it yearly for his neceſſary uſe: ſo 5 Mar. Br. Action 

(a); 8 5 » ſur le caſe 108. that if a ſum is given in marriage to be paid 
„ — 2. at ſeveral days, an action upon the caſe lies for non-payment 
10 Co. 128. b. at the firſt day, but no action of debt lies in ſuch caſe (a) till 
4 e Yo all the days are paſt. Alſo it is good in theſe days in as many 
Ken b. % caſes as may be done by the law, to ouſt the defendant of 
F. N. B. 130, his law, and to try it by the country, for otherwiſe it would 


131. a. 131. b. caſh 0 uch perjury. 5 . . . 
. Loom; be occaſion of much perjury. 6. It was ſaid, that an action 


3c, 319-2 Leo. On the caſe on aſſumpſit is as well a formed action, and con- 
eu, 107, 108, 131. tained in the regiſter, as an action of debt, for there is its form : 
Bt 215g 2 Mo. 13-3 ms alſo it appears in divers other caſes in the Regiſter, that an 
4 aged . 40. Bent, action on the caſe will lie, although the plaintiff may have 
u,, in am. pl. 10. another formed action in the Regiſter, F. N. B. 94. g. & Re- 
4 2 . = 2 3 N gilter 103. b. If a man has a manor within any honour, and 
4 1 Benlin has a leet within his manor of his tenants, if he or his tenants 
vu | Kelw. 208, 209. are diſtrained by the lord of the honour, to come to the leet of 
© Oo. ny 255 the honour, he who is ſo diſtrained may have a general writ 
; Fon Spec of treſpaſs, or a ſpecial writ upon his caſe: ſo if any officer 

Cro. Car. 42 1. takes toll of him who ought to be quit of toll, he ſhall have a 


1 Roll. 22, 601. general writ of treſpaſs, or an action 5 als. 64 ah 
B * upon his caſe, as ap 


2 Roll Rep. 47. Pears by Fitz. ib. 94. And if a Prior or other prelate, is 
Br. Aion fur riding in his journey, and one diſtrains his horſe upon which 
is Cafe coin. naar ciegnn eee eee ND be 


fine. 2Sand. 337. 
Latch. 3 5 


Se bY: Braves Cat: 


general aQtion of treſpaſs, or an action upon his caſe, as appears 


95 


he is riding when he may diſtrain other goods, be may have a 


in the Regiſter, 100. b. & F. N. B. 93. H. If the Sheriff ſuf. 


fers one in execution upon a ſtatute merchant to eſcape, the 
conuſee may have an action of debt, (a) or an action on the 
caſe, as appears by the Regiſter, 98. b & F. N. B. 93. B. C. 
So if a man ouſts the executors of his leſſee for years of their 
term, they 8 a ſpecial writ upon their caſe, as appears 
F. N. B. 92. G. & Regiſter 97. and yet they may have Zjec- 


tione firmæ, or treſpaſs. And therefore it was concluded, that 


in all caſes when the Regiſter has two writs for one and the 


ſame caſe, it is in the party's election to take either. But the 


| Regiſter has (5) two ſeveral actions, ſc. action upon the caſe 
upon aſſumpſit, and alſo an action of debt, and therefore the 


(a) Cr. Car. 540. 


— 


* 


125. 


party may eleCt either. And as to the objection which has 


been made, that it would be miſchievous to the def. that he 
ſhould not (c) wage his law, foraſmuch as he might pay it in 
ſecret : to that it was anſwered, that it ſhould be accounted 
his folly that he did not take ſufficient witneſſes with him to 
prove the payment he made; but the miſchief would be rather 
on the other party, for now experience proves that mens con- 


(e) Co. Lit. 295. 
a, 9 Co. 88. b. 


ſciences grow fo large that the reſpect of their private advan- 


tage rather induces men (and chiefly thoſe who have declining 
eſtates) to perjury ; for Jurare in propria cauſa (as one ſaith) 
ei ſepenumers hoc ſeculo præcipitium diaboli ad detrudendas miſe- 
rorum animas ad infernum and therefore in debt, or other 
action where wager of law is admitted by the law, the Judges 

without good admonition and due examination of the party 
do not admit him to it. And as to the caſe Which was cited, 


that debts or duties due by ſingle contract where the party 


may wage his law, ſhall not be (4) forfeited by outlawry, 
becauſe the debtor will be thereby ouſted of his law : to 
that it was anſwered by the Attorney General that in ſuch 


(d) zVent. 282. 


Moor 204, 206. 


Antea 93. a. con- 


tra. 2 Roll. 806. 


caſe by the law, debts or duties ſhall be forfeited ta the Cr. El 575 


King, and ſo are the better opinions of the books, /c. 3 E. 3. 
Corone 343. 19 E. 2. Avowry 223. If the tenant of a Prior 
alien is amerced for default of ſuit to the court-baron, 
the King ſciſes the poſſeſſions of the Prior alien, he ſhall have 
this debt due for the amercement; yet in an action of debt 
brought for it by the prior alien, he ſhall have his (e) law, 
as it was adjudge-l 6 E. 6. in Serjeant Bendloe's Reports, 
28 E. 3. 92. in Accompt, & Stamf, Pleas of the Crown 188. 
and infinite precedents in all ages in the Exchequer, which 
I have ſeen, approve it, and ſo it was now lately reſolv- 
ed in the Exchequer, and ſo it was held in this caſe by 
Popham, Anderſon, and divers other Juſtices with whom [ 
have | conferred againſt the ſudden opinions in 49 E. 3. 5. 
50 Afl. 1. 16 E 4. 4. & 9 Eliz. 262. (F) and ſo you have 
N a doubt 


851, 203. 
Cro. Car. 187. 
Stamf. Cor, 


188. a. Dy. 262. 


pl. 31. Hard. 
226. Went- 
worth 23. 

Noy 155, 176. 

1 Leon, 64. 


(e) O. Benl. 14. 


Moor 276, 277 
Leon. 203, 204. 


(f)iDyer 262. 
pl. 31. 


(3) Dyer 21. fl. 


* 
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' doubt in our books well refolved. Et nota reader, in eve 
— * Sn * (a) Quo minus in the Exchequer brought by the King's debtor 
Br. Ley 102. Againſt one who is indebted to him on a ſimple contract, the 
Godd. 291. defendant ſhall not have his law, for the benefit of the King, 
32 H. 6. 24-3 ag appears in 8 H. 5. Ley 66. 20 E. 3. Ley 42. 10H. 7.6. 
and yet there the King is not party, 4 fortior; when ſuch debt 

or duty is forfeited to the King, and the King is the ſole and 
immediate party: et nota reader, this reſolution as to this 
point, agrees with the judicial law of God, upon which our 
law is in this point grounded, for it appears by the 22d chap- 
ter of Exodus, ver. 7. Si quis commendaverit amico pecuniam, 
TD Sc. & ver. 10. Si quis commendaverit proximo ſuo aſinum, bo- 
3. Blackſt. Com. m, ovem, 6 omne jumentum ad cuſtodiam, & mortuum fuer, 

ch. 22. fol. 342, e | . Pero As 

343, 344, 2455. aut debilitatum aut captum ab hoftibus, nulluſque hoc viderit, jus 
&c, Jurandum erit in medio quod non extenderit manum ad rem proximi 
ſui, ſuſcipietgue Dominus juramentum & 4lle reddere non cogetur ; 

by which it appears that it is in the election of the plaintif, 

either to charge the defendant by witneſſes if he will, and to 

ouſt him of his law, or to refer it to the defendant's oath ; 
for the text faith, nulluſque hoc viderit, ſc. if there be no wit- 

neſſes, ſo by our law in the ſame caſe put in the text, the 

owner has election either to bring an action on the caſe in 
which the defendant cannot wage his law, or an action of Deti. 

nue in which he may, et jusjurandum in hoc caſu efl finis ; for the 
_ Plaintiff is bound thereby, and it is the end of the controverſy, 
And I am ſurpriſed that in theſe days fo little conſideration is 
made of an oath, as I daily obſerve; Cum jurare per Deun 
attus religions fit, quo Deus tęſtis adhibetur tanquam is qui ſit 
omnium rerum maximus, c. Nota reader, for witneſſes or 
acquittance (on oath.) e e 
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ApAus and LAMBERT's Caſe, 


Hil. 40 Eliz. Rot. 788. 
In the Kin g's Bench. 


E it remembered that heretofore, that is to ſay, 


Bucks, ſſ. T 
| in the term of St. Michael laſt paſt, before the 


Ejectment. ; 


lady the Q. at Weſtminſter, came Theophilus Adams, Gent. 
by John Povey his attorney, and brought here in the court of 


the ſaid lady the Q. then there, his certain bill againſt John 


Lambert in the cuſtody of the Marſhal, &c. of a plea of treſpaſs 


and ejectment of farm, and there are pledges of proſecuting (to 
wit) John Doe, and Rich. Roe, which ſaid bill followeth in 
theſe words, ſſ. Bucks, ſſ. Theo. Adams, Gent. complaineth 
of John Lambert being in the cuſtody of the Marſhal of the 
Marſhalſea of the lady the Queen, before the Queen herſelf, 
for that, that is to ſay, that whereas one Rob. Snelling, Gent. 
and Tho. Butler, Gent. on the 23d day of May, in the 36th 
year of the reign of the lady Eliz. the now Queen of England, 
at the town of Buckingham in the county aforeſaid, had de- 
miſed, and to farm letten to the ſaid Theo. i meſſuage and 10 


acres of paſture, with the appurtenances, to the ſaid meſſuage 
near lying, called the Conigree, ſituate, lying, and being in 
the town of Buckingham aforeſaid, in the county aforeſaid, to 


have to the ſaid Theo. and his aſſigns, from the aforeſaid 23d 
day of May, in the 36th year aforeſaid, until the end and 
term of ten years from thence next following, and fully to 
be complete and ended, by virtue of which ſaid demiſe the ſame 


Theo. afterwards, that is to ſay, on the 16th day of April, in 
the 39th year of the reign of the ſaid lady the now Queen, 


entered into the aforeſaid tenements with the appurtenances, 
and was thereof poſſeſſed until the aforeſaid J. Lambert after- 


ward, that is to ſay, on the ſame 16th day of April, in the 39th 


year aforeſaid, with force and arms, &c. entered into the 


tenements aforeſaid with the appurtenances upon the poſſeſſion 


of the ſaid Theo. thereof, and him the faid Theo. from his 


farm thereof, his term aforeſ. not yet ended, ejected, expelled, 
and amoved, and from his poſſeſſion thereof held out, and yet 


holdeth out, and other wrongs to him did againſt the peace of 


the ſaid lady the now Q. to the damage of the ſaid Theo. of 


201. and thereof he bringeth ſuit, &c. and now at this day, that 
is to ſay, Monday next after eight days of St. Mich. in this 


term until which day the aforeſaid J. Lambert had licence to 


imparl to the bill aforeſ. and then to anſwer, &c. betore the lady 


the Q at Weſtm. come as well the aforeſaid Theo. Adams, by 
Vol. II. Ce his 
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his attorney aforeſaid, as the ſaid J. Lambert, by J H arborn 
his attorney, and the ſaid J. Lambert defendeth the force and 
injury when, &c. and faith, that he is not thereof guilty, and 
of this he putteth himſelf upon the country, and the ſaid Theo. 
likewiſe, &c. therefore let a jury thereof come before the lady 
the Q. at Weſtm. on Monday next after the morrow of the 
Purification of the Bleſſed Mary, by whom, &c. and who 
neither, &c. to recognize, &c. becauſe as well, &c. the ſame 
day is given to the parties aforeſaid there, &c. from which 
day the jurors aforeſ. between the parties aforeſaid, of the plea 


aſoreſ. were put in refpite before the lady the Q at Weſtm jun- 
til Monday next after a month of Eaſter, in the 41ſt year of the 


ſaid lady the now Q. for default of jurors, &c. at which day 


before the ſaid lady the Q. at Weſtminſter aforeſaid come the 


parties aforeſaid by their attornies aforeſaid ; and the jurors 
of the fame jury being called come likewiſe, who to ſay the 
truth of the premiſes being choſen, tried, and ſworn, ſay upon 
their oath, that long before the ſaid time of the treſpaſs and 
ejectment aforeſ. that is to ſay on the 5th day of the month of 


June in the year of our Lord 1431, and in the gth year of 
te reign of King Hen. 6. after the Conqueſt, one J. Barton 
the elder was ſeiſed of the aforeſ. meſſuage, and of fix acres of 


paſture, parcel of the aforeſ. 10 acres of paſture in the declar. 
aforeſ. ſpecified, in which it is ſuppoſed the treſp. and ejectm. 


aſoreſ. to be done, amongſt other things, in his demeſne as 


of fee, and being ſo ſeiſed of the meſſuage aforeſ. and of the 
ſaid ſix acres of paſt. with the appurt. parcel, &c. enfeoffed W. 
Brampton, to have and to hold to him and his heirs to the be - 


| hoof and uſe of the aforeſ. J. Barton the elder, and his heirs: 


by virtue whereof, the aforeſ. W. Brampton was ſeiſed of the 
meſſuage and ſix acres of land, parcel, &c. with the appurt. 
in his demeſne as of fee, to the uſe of the aforeſaid J. Barton 
and his heirs, and the aforef. W. Brampton, being fo ſeiſed 
thereof, the aforeſ. J. Barton afterwards, that is to ſay, on 


| the aforeſ. 5th day of the month of June, in the year of our 


Lord 1431, in the ſaid gth year of the reign of the ſaid late 
King Hen. 6. aforeſ. at Buck. aforeſ. made his teſtament and 


laſt will within written of the aforeſ. meſſuage and ſix acres of 


paſture, parcel, &c. amongſt other things in theſe words, 


Kc. „In the name of God, Amen. Ml. "ſhe 5th day of the 
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month of June 1431, of the late reign of K. Hen. 6. after 
the conqueſt of England the gth, I John Barton the elder, 
being of perfect mind and good memory, do make and 
ordain my preſent teſtament indented containing my laſt 
will, in this manner: Imnprimis, I give and recommend 
my ſoul to God and my omniponent Creator and Saviour, 
and to the bleſſed Mary the Virgin his mother, and to all 
the faints, and my body to be buried in the church of the 
bleſſed Peter the apoſtle of Buckingham, that is to ſay, 
in the church of St. Romwold, in the ſame place, wherein 
% a marble ſtone for my burying I have ordained and ap- 
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pointed, and for this my burial there to be had I give to 


«© the building of the body of the ſaid church, 40 8. alſo [ 
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« will, and ordain, that ſpeedily aſter my death there be celebrated 

for my ſoul, 4000 maſſes, for the celebrating-of which I give 

« 3161. 13 8. and 4d. and for his pains who about this ſhall em- 

« ploy himſelf, that fully, faithfully, and ſpeedily it be per- 
« formed, 6s. 8d. Lien, I give to the religious men under- 
« written, that they as ſoon as by my executors or their deputies 
« they be acquainted of my death, ſo ſpeedily as conveniently it 
„ may be done, every order of them ſay a Placebo and Dirige by 

„ note, and the day following the maſs of Requiem with note for 

my ſou], the ſouls of my father and mother, my friends and be- | Wes” | 

„ nefaQtors, and for the ſouls of all the faithful departed, that is e W's. 

„ to ſay, to the Maſter and Brethren of the houſe and church of | 

„St. Thomas the Martyr of Canterbury, called of Acon, London, 

« 405. tothe Maſter and Brethren of the hoſpital of St. Bartholo- 

«© mew in Weſt Smithfield London, 40s. to the Abbot and Con- 
vent of Betleſden in the county of Buckingham 1008. to the 
Prior and Convent of Luffeild, 40 8. to the Prior and Convent 

of Cheitwood 40s, to the Prior and Convent of Snelfale, 208. 

4 to every orderof the four orders of Friars Mendicants inthe town 
« of Northampton 205. to every orderof the four orders of Friars 
«© Mendicants of the town of Oxford 20s. to the Convent and Fri- 

e ars Minors of Aylſbury 20 8. to every order of the five orders 

&« of Friars in the city of London 20s. Alſo I bequeath to the 

* brother John Upton, 100 8. that he for my ſoul celebrate for 

« one whole year next after my death; and I will that all the re- 

„ ligious men aforeſ. by my executors or their deputies be charged 

that they eſpecially pray ſor my ſoul. Iten, I give and be- 
queath io John Barton the younger, my brother, all my tenem. 
together with all the tenem. which late were Roger Skiret's, 
which I purchaſed, with the rents and ſervices, together with 
the reverſion and all their appurt. in the town of Buckingham, 
in the county of Buckingham, to have and to hold all the te- 

nem. aforeſ. with their appurt. to the aforeſ. John my brother, 

for the term of his life, upon the conditions following, that is 
to ſay, that the ſaid John my brother, during his life, find one 
fit and honeſt chaplain, to celebrate for my ſoul and the ſouls: 
of my father, mother, brothers, ſiſters, benefactors, and my 
friends, and of all the faithful deceaſed, at the altar of Saint 

James in the aforeſaid church of the bleſſed Peter, daily; and 

I will and ordain, that the aforeſaid chaplain jn all feſtival 

days be preſent at mattins and veſpers, in the choir of the 
church aforeſaid ; and I will that the ſaid chaplain, every day 
within the church aforeſaid, the mattins of St. Mary, and after 
the mattins of the day with the other hours canonical, and theſe 
to be ended every day, the ſaid chaplain before he goeth to 
maſs, read a part of the Pſalter of David, ſo always that by the 
ſaid chaplain every week be ſaid one Pſalter of David, and 
afterwards daily when he is not troubled with fickneſs, that he 
go to mals, which maſs ended, before he go from the altar, he 
read the pſalm De profundis, with the prayer Inclina, and daily | 
after dinner, as it ſhall ſeem beſt to him that the ſaid chaplain 

„ ſay in the ſaid church of the bleſſed Peter, a Placebo and Dirige 
with nine readings, the time of Eaſter excepted, in which 

time of Eaſter let him ſay Officium mortuorim with three read - 
ings, according to the uſe of Saliſbury, and every following 
day of the ſame time of Eaſter, the Pſalter of the bleſſed Mary | 
the Virgin, and afterwards the commendations of fouls, 
© with the prayer, Tib; Domine commendamus, but afterwards that 
he ſay the veſpers for the day, and afterwards the veſpers of 
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St. Mary, and that the ſaid chaplain, if not hindered with ſick- 


neſs, every day that he ſhall make default of ſaying maſs in the 


ſaid church of St Peter, that he give to one of the poor of the 


town of Buckingham aforeſaid, one penny, I will alſo, that 
the ſaid chaplain make his abode always there, yet that the ſaid 
chaplain every year have recreation by the ſpace of 15 days, 
ſo always as the ſaid chaplain ſupply his turns by another 
chaplain,jor every day of the ſaid|r5 days, to give, to one of the 
poor of the town of Buckingham, a penny: and I will that the 
aforeſaid John my brother yearly during his life, pay to the 


| ſaid chaplain in the aforeſaid church of St. Peter, for his main- 


tenance and his pains, as before is ſaid done and to be done, 
10 marks of lawful money of England out of the iffues and 
profits of the tenements aforeſaid ; ſo always, that the ſaid 
chaplain of the ſaid ſum of 10 marks for. his ſalary or ſtipend, 
reputed himſelf contented, from no other any ſtipend to be re- 
ceived or taken : and I the ſaid John Barton the elder, the ſaid 


teſtator, will and ordain, that the ſaid chaplain and his ſucceſ- 


ſors to the office and ſervice aforeſaid, be choſen, ordained, 


preferred, admitted, and received, by the Maſter and Brethren | 
of the houſe or church of St. Thomas the Martyr of Canterbury, 


called of Acon, London, aforeſaid, and his ſucceſſors for ever; 


and if they do not behave themſelves well and honeſtly, or if 


they ſhall neglect or refuſe to do or perform the charges afore- 
ſaid, by the ſaid Maſters and Brethren and their ſucceſſors, or 
by their ſufficient deputies, from the ſaid office or ſervice they 
be removed and expelled, and another fit chaplain in the place 


of the ſaid chaplain for his faults removed, expelled, or by 


death failing, or otherwiſe howſoever from the ſaid office or 
ſervice cealing or departing, by the aforeſaid Mafters and 


Brethren of the houſe and church of St. Thomas aforeſaid, and 


his ſucceſſors be choſen, ordained, preferred, admitted, and 


received, ſo as the Lord Biſhop of Lincoln, who for the time 


ſhall be, or the Archdeacon of the place, or the Prebendary of 


the Prebend of Buckingham, or other in their name, upon 
the election, ordination, preferring, admiſſion, and remotion 
or amoving of the ſaid chaplain, no juriſdiction or power have 


or claim hereafter in any manner ; therefore let the ſaid maſter 
and brethren and their ſucceſſors take care upon the peril 


of their ſouls, as they will anſwer the ſame before the molt high 
Judge, that neither for ſavour, love, prayer, or price, they 
ordain any chaplain into the aforeſaid office or ſervice, or admit 
or receive but an honeſt and an approved perſon as much as his 
converſation can appear to them, and that the aforeſaid chap- 
lain to the ſaid office and ſervice to be admitted, on his ſirſt 
admiſſion, the aforeſaid Maſter and Brethren of the houſe and 


church of St. Thomas aforeſaid and their ſucceſſors, take his 


corporal oath upon the Holy Goſpel, all and fingular the 


charges aforeſaid without fraud or deceit, or any diſpenſation 


upon them to the contrary notwithſtanding, in the manner and 


ferm aforeſ. above declared, well and faithfully to be done and 
performed, as much as human frailty will admit: and that every 


chaplain to the ſaid office or ſervice to be admitted, on his firſt 


admiſſion find and make to the Maſters and Brethren of the houſe 


and church of St, Thomas the Martyr, of Canterbury, called of 


Acon, Lond, aſoreſ. for thetime being, ſufficient ſecurity for the or- 


naments of the ſaid altar of St. James belonging ſafely and ſecurely 


to keep, and in their reſigning and egaſing, to render back and deli- 
ver: and moreover that the ſaid John my brother, during his life, 
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« find in the town aforeſaid, fix poor men or women, to pray for 
« my foul and the ſouls aforeſ. every day for ever, and that he 
„give every week during his life to every one of the ſame poor, 
« four pence, and alſo to every one of them their dwelling, as (by 
&« the will of God) for them I have appointed and ordained, and 
&« alſo that the ſaid John my brother, all his life, find one lamp 
« burning every day and night before St. Romwald in the church 
« of the bleſſed Peter aforeſ. as now is found and maintained; and 
« that my ſaid brother, during his life, hold or cauſe to be held my 
« anniverſary, and of my father and mother, yearly, on the day 
of the tranſlation of St. Benedict, in the church of the bleſſed 
peter aforeſaid, in which anniverſary the ſaid John my brother 
_« yearly find two wax lights at the D:rige, and the day following 
© at the maſs, one at the head, and the other at the feet of my 
«© ſepulchre burning, every wax light to contain three pounds; which 
& funerals of me being completed, I will that all that which ſhall 
ebe remaining of the ſaid wax lights, be ſent and remain to the 
altar of St. James aforeſaid, upon the candieſtick there being, 
to the chaplain of my chantry aforeſaid, to ſerve every feſtival 
« day at maſs, as long as it may laſt: and that the aforeſaid 
John my brother during his life find yearly one competent torch. 
<« to ſerve at the altar aforeſaid : and I will that all the aforeſaid 
s tenements, rents, and ſervices, with the reverſions, and all their 
«© appurtenances, after the deceaſe of the ſaid John my brother, 
„ wholly remain to Margaret and Iſabel my ſiſters, for the term of 
* their lives, and the life of the longer liver of them, to be holden. 
*« of the chief lords of the fee, by the ſervices thereof due and of 
right accuſtomed; upon condition that the ſaid Margaret and Iſa- 
« bel, during their lives, do perform and obſerve all and fingular 
« the charges before limited in form aforeſ. and after the death of 
the ſaid Margaret and Iſabel, I will all the aforeſ. tenements, 
rents, and ſervices, with the reverſions, and all their appurte- 
„ nances wholly to remain to William Fowler, to be holden to 
him and the heirs of his body Jawfully to be begotten, of the 
chief lords of the fee, by the ſervices thereof due and of right ac- 
* cuſtomed, upon condition, that he the ſaid William and his heirs 
do perform and keep all and fingular the charges above written 
in the form aforeſ. for ever. And if it ſhall happen that the ſaid 
Wm Fowler ſhall die without heir of his body lawfully begotten, 
* that from thence all the aforeſ.'tenements, rents and ſervices with. 
* the reverſions, and all their appurt. whole remain to John So- 
© merton my couſin, and the heirs of his body .lawfully begotten, 
to be holden of the chief lords of the fee, by the ſervices thereof, 
due and of right accuſtomed, upon condition that he the ſaid 
John Samerton, and his heirs, all and ſingular the charges above, 
written in form aforeſ. fulfil and keep for ever; and if it ſhall 
happen that the ſaid John Somerton ſhall die without heir of hig. 
„body iſſuing, that from thence all the aforef. tenements, rents, 

„ and ſervices with the reverſions and all their appurtenances, 
„ wholly remain to William Purfrey my couſin, and the heirs of 
his body lawfully begotten, to be holden of the chief lords of the 

„fee, by the ſervices thereof due and of right accuſtomed, upon 
condition, that the ſame Will. Purfrey and his heirs aforeſ. do 
perform and obſerve all and finguiar the charges above written 
in form aforeſaid for ever: and if it ſhall happen that the ſaid, 

« Will. Purfrey ſhall die without heir of his body iſſuing, from 
hence 1 do give and bequeath that all the aforeſ. rents and ſer- 

« vices with the reverſions, and all their appurtenance:, wholly 
'© remain to the Maſter of the Houſe of St. Thomas the Martyr of 
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Acon, London aforeſ. to have and to hold to him and his fac. 


ceſſors, Maſters of the ſame houſe of St Thomas, to the end and 
term of 40 years from thence next following, and fully to be 
completed: and after the ſaid term be ended, that all the tene. 


ments aforeſ. rents and ſervices, with the reverſions, and all their 
* appurt. remain to the Maſter of the Hoſpital of St. Bartholomew 


in Weſt-Smithfield, London, aforeſ. to have and to hold to the 
ſame Maſter and his ſucceſſors, Maſters of the ſaid Hoſpital of 


St. Bartholomew, to the term and end of 40 years from thence. 


next enſuing and fully to be completed; to every of them 


upon the condition following, that is to ſay, that every of the 


ſaid Maſters and their ſucceſſors, during their term, do and per- 
form all and fingular the charges above limited in form aforef, 


and if it ſhall happen the ſaid John my brother during his life 
in fulfilling the charges aforeſ. to make default, or not to per- 
form the ſame, or all the aforeſaid tenements during his life 
not ſufficient]y to repair and ſuſtain, or the ſame or any parcel 
thereof to alien or to let the ſame at a lower rate in prejudice 
to the other perſons in remainder aforeſaid named, that then 


it ſhall be lawful to the ſaid Margaret and Iſabel into the a- 


foreſ. tenements, rents and ſervices, with the reverſions, and all 


their appurtenances to enter, and the ſame to hold as in their re- 
mainder aforeſ. without the contradiction of any one, and that 


« from thence the eſtate of the ſaid John my brother ſhall altogether 
ceaſe, and be of no value: and if it ſhall happen the ſaid Mar- 


garet and Iſabel during their lives in doing and performing of 
all the charges aforeſ. to make default, or the ſame not to fulfil, 
or all the tenem. aforeſ. during their lives not ſufficiently to ſuſ- 


tain and repair, or them to alien or demiſe as before is ſaid, or 
be 1 * to enter, if cauſe as aforeſaid ſhall happen, that 


then it ſhall be lawful to the aforeſaid Will. Fowler, ard his 


heirs aforeſaid, into all the aboveſaid tenements, rents, and fer- 


vices, with the reverſions, and all their appurtenances, to enter 
as in his remainder aforeſ. and the ſame to hold without any 
contradiction, and that then the eſtate of the faid Margaret 


and [ſabe] as aforeſaid, altogether to ceaſe and be of no value; 
and if the aforeſaid William Fowler, or his heirs aforeſaid, in 
doing and performing make default, or not to fulfil, or all the 
. aforeſaid tenements not ſufficiently to be ſuſtained or repaired, or 


to be aliened or demiſed as before is ſaid, or be negligent to en- 


ter, if cauſe as before is ſaid ſhall happen, that from thence it be 
_ well lawful to the aboveſaid John Somerton, and his heirs a- 
boveſaid into all and fingular the aforeſ. tenem. rents and ſer- 


vices, with the reverfions and all their appurt, to enter as in his 
remainder aforeſaid, and the ſame to hold without any con- 
tradition, and that from thence the eſtate of the ſaid William 


Fowler and his heirs aforeſaid, as is aforeſaid, ſhall ceaſe and 


be of nc value: and if it happen the aforeſaid John Somerton, 
or his heirs aforeſaid in doing and performing all and fingolar 


the charges aforeſaid to make default, or the ſame not to fulfil, 


or all the aforeſaid tenements not ſufficiently to/uphold and re- 
pairs or to alien or demiſe the ſame as above is ſaid, or that they 

e negligent to enter if cauſe as before is ſaid ſhall happen, that 
from thence it ſhall be well lawful to the aforeſ. Will, Purfrey 
and his heirs aforeſ. into all the tenements aforeſaid, rents, and 


ſervices, with the reverſions, and all their appurtenances to 


enter as in his remainder aforeſaid, and the ſame to hold 


without any contradiction, and that from thence the eſtate of 


the ſaid John Somerton and his heirs aforeſaid, in all the 
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« tenements aforeſ. altogether to ceaſe, and be of no value. And 
« if it happen the ſaid Will. Purfrey, and his heirs aforeſaid, in 
« fulfilling all and ſingular the charges aforeſaid to make default, 
„or the ſame not to repair, or all the aforeſaid tenements not 
« ſufficiently to uphold and repair, or the ſame to alien or demiſe, 
eas above is ſaid, or they be negligent to enter, if cauſe as before 
« 5s ſaid ſhall happen, that then the eſtate of the ſaid Will. Pur- 
frey, and his heirs, altogether to ceaſe, and be of no value; and 
„e that from thence it be lawful to the ſaid Maſter of the houſe 
of the Holy Martyr of Acon, London, and his Brethren, of the 
ſame houſe, and their ſucceſſors, into all the aforeſaid tene- 
ments, rents and ſervices, with the reverſions, and all their ap- 
purtenances to enter, as in the remainder of their term afore- 
ſaid, to be holden in form aforeſaid ; and if it ſhall happen the 
ſaid Maſter and Brethren of the houſe of St. Thomas atoreſaid, 
or their ſucceſſors aforeſaid, in doing and fulfilling all and 
ſingular the charges above ſpecified to make default, or the 
ſame not to fulfil, or all the tenements aforeſ. as above is ſaid, 
not ſufficiently to uphold and repair, or they be negligent to 
« enter, if cauſe ſhall happen as before is ſaid, that from thence 
é it ſhall be lawful to the Maſter of the Hoſpital of St. Bartholo- 
mew aforeſaid, and the Brethren of the ſaid Hoſpital, and their 
ſucceſſors, into all the aforeſaid tenements, rents and ſervices, 
with the reverſions and all their appurt. to enter as in the re- 
* mainder of their term aforeſ. and that then the eſtate of the ſaid 
«© Malter of the houſe of St. Thomas aforeſaid to ceaſe: and if it 
happen the ſaid Maſter and Brethren of the Hoſpital of St. Bar- 
* tholomew aforeſaid, in doing and fulfilling all and fingular the 
«© charges above declared to make default, or the ſame not to per- 
« form, or all the tenements aforeſaid, not ſufficiently to uphold 
or repair, that then it ſhall be lawful to my right heirs, into 
& all the aforeſaid tenements, rents and ſervices, with the rever- 
« fions, and all and ſingular the appurtenances to enter, and the 
ſame to hold, without any contradiction whatſoever for ever, ſup- 
porting all the charges aforeſaid, as above is ſaid, as they will 
for me and them before the moſt high Judge anſwer. And be- 
cauſe this my laſt will was made and ordained for the good of 
the ſouls of my father and mother, and of my owa ſoul, and the 
ſouls of my brothers and ſiſters, friends and benefactors, I pray 
and charge the ſaid John my brother, as for me and himſelf he 
will anſwer it, that all his life-time he overſee the government 
of the chantry aforeſ. and that the charges aforeſ. in this my 
laſt will and teſtam. declared, be inviolably fulfilled and kept; 
and that he give notice to all thoſe who in manner aſoreſ. ſhall 
have any eſtate in the ſaid tenem, rents and ſervices, with the 
reverſions and all their appurtenances, that they know the te- 
nor of this my laſt wilt and teſtament, And I will that my 
feoffees of the tenements with the appurtenances, which m 
poor men now dwell in, becauſe the ſame is not deviſable, that 
they make ſuch eſtate after my death, to all thoſe abovenamed, 
as they have of my bequeſt of and in the tenem. in Buckiog- 
ham aforef, to the uſe of the ſaid poor their dwelling, pphold- 
ing the reparations of the ſaid tenements of the aforeſ. poor, as 
often as need ſhall require: and becauſe I doubt left the tenem, 
aforeſ. be ſufficient to uphold all the aboveſaid charges, by rea- 
ſon of the great charge of repairing thereof, I will that my feof- 
fees preſently after mydeath make ſuch eſtate to all thoſe above- 
** named, of all thoſe my lands and tenements in the towns 
of Barton, Moreton, Gavecote, with the Prebend of Lemburg, 
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Thornborough, Hilleſden, Waterſtratford, Shaldeſton, and 
Foycote, in the county of Buckingham, and of all thoſe 
lands with the appurtenances in the fields of Buckingham, 


ab alſo of my lands and tenements in Worton, in the coun- 


ty of Oxford, and of my one tenement in the town of Ox- 
ford, in which the feoffees ſhall have as they have of my gift 


of and in the tenements of Buckingham aforeſaid, ſo as they 


may ſufficiently uphold all the charges aforeſ. and receive 


and take, what is reaſonable for their labour and pains. 


Item, I will that my executors, or one of them, according to 
their aſſignment, upon theGood-Friday next after my death, 
cauſe him who ſhall preach at the croſs in the church- yard 
of the cathedral church of St. Paul, London, to the prayers 
there of the people, recommend my ſoul to the congregation _ 
there aſſembled ; for which recommendation (and that he 


pray for my foul) I will that the preacher have 40 pence. 


gate, London, in the three days in the week of Eaſter, next 


after my death, ſhall preach, recommend my ſoul to the 


prayers of the faithful people there aſſembled, and that every 
one of the ſaid three preachers, for the ſame recommenda- 
tion of my ſoul, and that they pray for my ſou], have 40 


pence. And ] will, that my executors during one whole 
year next aſter my deceaſe, every Lord's day, cauſe the 
preacher at the croſs in the church-yard of the cathedral 
church of St. Paul aforef. preaching, ſpecially recommend. 
my ſoul to the prayers of the people there aſſembled, for 
which recommendation, every, of the ſaid preachers have 
four pence. Item, I give to Mr. Robert Forſet, my Chap- 
lain, of London, ten pounds, that the ſaid Robert ſpecially 
celebrate for my ſou], and pray for it for eight years next 


following my deceaſe, taking yearly for his ſalary 100 ſhil- 


lings, if he ſo long live. And if he ſhall die within the ſaid 
term of eight years, that then the ſaid Rob. make the reſidue 
which thereof ſhall remain, to be diſtributed unto pious uſes 
for my ſoul, and the ſoul of the ſaid Robert. Item, I give to 
Margaret my ſiſter, 100 ſhillings, and a filver cup, with a 
cover belonging to it. Item, | give to Iſabel my ſiſter, 100 
ſhillings, and a ſilver cup, with a cover belonging to it, 
that the ſaid Margaret and Iſabel pray for my ſoul: and to 
this teſtament, containing my laſt will, well and truly, and 
faithſully to be performed, and inviolably to be fulfilled, I 
ordain and appoint my executors, John Barton my brother, 
and Alexander Sprot, citizen and clothworker of London; 


and the ſaid Robert Forſet my Chaplain, overſeer of. this 


my preſent teſtament; I ordain and appoint John Wa- 
kering, Maſter of the Hoſpital of Saint Bartholomew afore- 
ſaid: to which my executors, and overſeers above- 
named, I give the reſt of all and ſingular my goods and 
chattels, which fhall remain by me not diſtributed, diſpoſed 
nor bequeathed, in this laſt will, faithfully and ſpeedilyto be 
8 = «6 qiftributed 
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« diſtributed for my ſoul, willing, that the ſaid executors, and 
& overſeer, according to their diſcretions and conſeiences, 
« take of my goods what is reaſonable for their pains: and 
&« that my preſent teſtament and laſt will before written, be 
&« as ſpeedily as conveniently it may be, by my executors per- 


ei formed and executed, as in the fearful day of the laſt judg- 
« ment for. me and them before the moſt high Judge, who is 


“ ignorant of nothing, they will anſwer. In witneſs where- 
« of, to this my preſent teſtament indented, containing my 


© Jaſt will, I have ſet my ſeal : dated the day and year afore- 


« ſaid.” And the jurors aforeſaid, further ſay, upon their 

oath aforeſ. that the aforeſ. William Brampton, being ſo ſeiſed 
of the ſaid meſſuage, and fix acres of paſture, parcel, &c. a- 
mongſt other things, &c. as is before ſaid, the faid John Bar- 


ton the elder, afterwards at Buckingham aſoreſ. died: after 
the death of the ſaid John Barton the elder, the aforeſ. William 


Brampton was ſeiſed of the meſſuage aforeſaid, and fix acres 
of lands aforeſaid, parcel, &c. in his demeſne as of fee, to the 


ſeveral uſes and intents in the aforeſaid laſt will of the aforeſ. 
John Barton the teſtator above expreſſed: and that the ſaid John 
Barton the younger, after the death of the ſaid John Barton 
the teſtator, into the aforeſaid mefſuage, and fix acres of paſture 
with the appurtenances, parcel, &c. entered, and the rents and 


profits thereof yearly, after the death of the ſaid John Barton 
the teſtator, ariſing, for and during the life of him the ſaid 
John the younger, took and had, and the ſame to the uſes, in- 


tents, and appointments, in the ſaid teſtament and laſt will 


thereof limited and appointed, during the life of the ſaid John 
the younger, did convert, apply, and pay: and afterwards, and 
before the ſaid time when, &c. the ſaid John Barton the 


younger, at Bucking. aforeſaid died: after the death of the 


faid John Barton the younger, the aforeſaid Will. Brampton 
was ſeiſed of the aforeſaid meſſuage, and fix acres of paſture 
aforeſaid, parcel, &c. with the appurtenances, in his de- 


meſne as of fee, unto the uſes and intents in the aforeſaid 


laſt will of the ſaid John Barton the teſtator, before expreſſed 
to be performed: and that the ſaid Margaret and Iſabel, after 
the death of the faid John Barton the younger, into the afore- 


ſaid meſſuage and fix acres of paſture, parcel, &c. with the 
_ appurtenances, entered, and the rents and profits thereof 
yearly, after the death of the ſaid John Barton the younger, 


ariſing for and during the lives of the faid Margaret and 


Ifabel, and the longer liver of them, took and had, and the 


| fame to the uſes, intents, and appointments, in the ſaid teſ- 
tament and laſt will of the aforeſaid John Barton the teſta- 
tor, declared, limited, and appointed, during the lives of 
the ſaid Margaret and Iſabel, applied, converted, and payed, 


and the longeſt liver of them did apply, convert, and pay; 
and afterwards and before the ſaid time when, &c. the _ | 
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| , Anas and LamBzrt's Caſe, Part IV. 
ſaid Margaret and Iſabel, at Buckingham aforeſaid died. After 
the deaths of which Margaret and Iſabel, the ſaid Will. Bramp- 
ton was ſeiſed in his demeſne as of fee, of and in the afore- 
faid meſſuage, and fix acres of paſture aforeſaid, parcel, &c. 
with the appurtenances, to the uſes and intents in the afore- 


ſaid laſt will, of the aforeſaid John Barton the elder the tef- 


tator, expreſſed to be fulfilled : and that the ſaid Will. Fowler 


in the teſtament aforeſaid named, had iſſue of his body laws. 


fully begotten, one Rich. Fowler, and the ſaid Will. Fowler 
after the deaths of the ſaid Margaret and Iſabel, into the afore- 
faid meſſuage, and fix acres of paſture, parcel, &c. with the 


appurtenances, entered, and the rents and profits thereof 
yearly, after the deaths of the ſaid Margaret and Ifabel, ariſ- 


ing, for and during the life of the ſaid W. Fowler, took and 


had, and the ſame to the uſes, intents, and appointments in 


the ſaid teſtament and laſt will of the aforeſaid John Barton 


iſſue of his body lawfully begotten, one Edward Fowler, and 


ler, into the aforeſ. meſſuage, and fix acres of paſture, parcel, 
&c. with the appurtenances entered, and the rents and pro- 


the elder the teſtator expreſſed, during the life of the ſaid 
W. Fowler, applied, converted, and payed ; and afterwards, 
on the 6th day of July, in the 3oth year of the reign of King 
Hen. VI. the ſaid W. Fowler, at Buckingham aforeſ. died, 
after the death of the ſaid W. Fowler, the aforeſaid Will. 


Brampton was ſeiſed of and in the ſaid meſſuage and fix acres 
of paſture aforeſaid, parcel, &c. with the appurtenances, in 
his demeſne as of fee, to the uſes and intents in the afore- 


ſaid laſt will of the aforeſaid John Barton the elder before 
expreſſed to be fulfilled : and that the ſaid Rich. Fowler had 


the ſaid Richard Fowler, after the death of the ſaid W. Fow- 


fits thereof yearly after the death of the ſaid W. Fowler, ariſ- 


ing, for and during the liſe of the ſaid Rich. Fowler took and 


had, and the ſame to the uſes, intents, and appointments, ' 


the elder the teſtator, during the life of the ſaid Rich. Fow- 
ler, applied, converted, and payed, that is to ſay, until the 3d 


in the ſaid teſtament and laſt will of the ſaid John Barton 


5 day of Nov. in the 7th year of the reign of K. Edw. LV. after 


the Conqueſt of England, on which faid 3d day of November, 
the aforeſaid Rich. Fowler, at Buckingham aforeſ. died: after 


the death of which Richard aforeſaid, the aſoreſ. W. Bramp- 


ton was ſeiſed of the meſſuage, and fix acres of paſture a- 
foreſaid, parcel, &c. with the appurtenances in his demeſne as 


of fee, to the uſes and intents in the teſtament aforeſaid of 


the ſaid John Barton the teſtator, limited, afid declared, to 
be fulfilled ; and that the ſaid Edw. Fowler, had iſſue of his 


body lawfully begotten, one Gabriel Fowler, and the ſaid Ed. 
after the death of the ſaid Rich. Fowler, into the aforeſaid 


meſſuage and fix acres of lands, parcel, &c. with the ap- 


purtenances entered, and the rents and profits thereof yearly, 
after the death of the ſaid Rich, Fowler, ariſing, for and dur- 


ing 
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ing the life of the faid Edward took and had, and the ſame 
to the uſes, intents, and appointments, in the ſaid teſtament 
and laſt 0d declared and limited, until the 4th day of Feb. 
in the 27th year of the reign of K. Hen. 8. applied, convert- 
ed, and paid, on which faid 4th day of Feb. by virtue of a cer- 
tain act of parliament held at Weſtminſter in the county of 
Middleſex, made for transferring of uſes into poſſeſſion, the 
aforeſ. Edw. Fowler, was ſeiſed of and in the aforeſ. meſſuage, 
and fix acres of paſture, parcel, &c. with the appurtenances, 
in his demeſne as of fee-tail, and being ſo ſeiſed thereof, the iſ- 
ſues and profits thereof all his life took and had, and the ſame 
to the uſes and intents in the teſtament of the ſaid John Bar- 
ton the elder above exprefled, applied and converted ; and 
that the aforeſaid Edward, being ſo ſeifed thereof afterwards, 
that is to ſay, on the 28th day of May, in the 32d year of the 


- reign of the late King Hen. 8. at Buckingham aforeſaid, of 


ſuch his eſtate died thereof ſeiſed, after the death of which ſaid 
Edw. Fowler, the ſaid meſſuage and ſix acres of paſture, parcel, 
&c. deſcended to the ſaid Gabriel Fowler, as fon and heir of 
the body of the ſaid Ed w. Fowler lawfully begotten, by virtue 
of which the aforeſaid Gabriel, into the aforeſaid meſſuage, 


and fix acres of paſture, parcel, &c. with the appurtenances, 


entered, and was thereof ſeiſed in his demeſne as of fee tail, 
that is to ſay, to him, and the heirs of his body lawfully be- 
gotten, the reverſion in fee - ſimple thereof to the right heirs of 
the ſaid John Barton the teſtator expectant, unto the uſes in 
the ſaid laſt will of the ſaid John Barton the teſtator expreſſed 
to be performed; and the aforeſ. Gabriel Fowler, the iſſues 


and profits thereof to the uſes and intents in the ſaid teſtament 


of the aforeſ. J. Barton the teſtator to be performed, limited, 
received, diſpoſed, and converted, from the time of the death 


of the ſaid Edw. Fowler, within five years next before the firſt 


year of the reign of King Edw. 6. that is to ſay, until the 4th 
day of May, in the 35th year of the reign of the late K. Hen. 
8. by virtue of which aforeſaid premiſes, and by force of a 
certain act of parliament, of the ſaid King Edward late King 
of England the 6th at Weſtminſter, in the county of Middle- 


ſex, begun the 4th day of November, in the firſt year of 
his reign, and from thence continued until the 24th day 


ol the ſame November then next following, and then and 

there holden, concerning colleges, free chapels, chauntries, 
fraternities, guilds, and other ſpiritual promotions, made 
and provided, the aforeſaid late King Edw. 6. immediately 
aſter the feaſt of Eaſter next following, after the making of 


the ſaid act of parliament, was ſeiſed of and in the afore- 


ſaid meſſuage, and the aforeſaid fix acres of paſture, parcel, 
Sc. with the appurtenances (amongſt other things) in tle 
faid teſtament. as is aforeſaid given and appointed, in bis 


demeſne 
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| demeſne as of fee, in the right of his crown of England, if 


the law of England fo in this caſe requireth : and that after- 


_ wards the ſaid late K. died, of the ſaid meſſuage, and fix acres 


of paſture ſo ſeiſed, if the law of England fo requireth, 
without heir of his body begotten: after whoſe death the meſ- 


ſuage aforeſ. and the aforel. fix acres of paſture, parcel, &e, 


with the appurt. (amongſt other things) deſcended to the Lady 
Mary late Queen of England, as ſiſter and heir of the ſaid late 
King Edw. 6. if the law of England in this caſe ſo requireth : 
by which the ſaid late Q. Mary was ſeiſed of the meſſuage a- 
foreſ. and of the aforel. {ix acres of paſture, parcel, &c. (amongſt 
other things) in her demeſne as of fee, in the right of her 


crown of England, if the law this requireth ; and the ſaid late 


Q. Mary afterwards, and before the aforeſ. time when, &c. 
died fo thereof ſeiſed, if the law of England in this caſe fo re- 
quireth, without heir of her body iſſuing, after whoſe death 
the meſſuage aforeſaid, and the aforeſaid fix acres of 
paſture, parcel, &c. with the appurtenances (amongſt other 


things) deſcended to the ſaid lady the Q. that now is, as ſiſter 
and heir of the aforeſaid late Q. Mary, if the law of England 
in this caſe ſo requireth, by which the ſaid lady the Q. that 


now is, was of the aforeſ. meſſuage, and ſix acres of paſture, 


| Parcel, &c. with the appurtenances (amongſt other things) 
ſeiſed in her demeſne as of ſee, in the, right of her crown of 
Eng. if the law of Eng. ſo thereof requireth : and the jurors 


aforeſ. further ſay upon their oath aforeſ. that after the aforeſ. 


act of parliament aforeſ. in the firſt year of the reign of the 


late King Edward 6. made, the aforeſaid Gabriel Fowler oc- 
cupied the aforeſaid meſſuage, and ſix acres of paſture, with 
the appurten. parcel, &c. and continued, and was thereof 


' ſeiſed in his demeſne as of fee-tail, if the law of Eng. in this 
caſe requireth it, having ue of his body lawfully begotten, 
one Richard Fowler, and being ſo ſeiſed thereof continued 


the occupation aforeſaid, if the law of -England requireth it, 


and afterwards, and before the ſaid time when, &c. that is to 
ſay, on the firſt day of May, in the 18th year of the reign of 
the ſaid lady the now Q. at Bucks aforeſaid, of ſuch his 


eſtate, died thereof ſeiſed, if the law of England fo requireth, 


by virtue of which the meſſuage aforeſaid, and fix acres of 
_ Paſture aforeſaid, with the appurtenances, parcel, &c. de- 
ſcended, if the law ſo requireth, to the aforeſaid Richard 
Fowler, as fon and heir of the ſaid Gabriel, by virtue of 


which the ſaid Richard Fowler afterwards, and before the 


ſaid time when, &c. into the meſſuage, and fix acres of 
lands afoteſaid, with the appurtenances, parcel, &c. entered, 
and was thereof ſeiſed in his demeſne as of fee-tail, that is 


to ſay, to him, and the heirs of his body lawfully begotten, 


it the law of England this requireth; and the faid Richard 


Fowler 
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Fowler being ſo ſeiſed of the meſſuage, and ſix acres of paſture 


| aforeſaid, with the appurtenances, parcel, &c. if the law of 
England this requireth, the ſaid Richard afterward, and before 


the ſaid time when, &c. that is to fay, on the 10th day of 


March, in the 33d year of the reign of the ſaid lady the now 
Queen, at Buckingham aforeſaid, by his certain writing, 
bearing date the ſame day and year, ſealed with the ſeal of the 


ſaid Richard, and to the jurors aforeſaid, in evidence ſhewed, 


for a certain ſum of money, in the ſaid writing ſpecified, if 
the law of England this requireth, enfeoffed Francis Dayrell, 


and Edward Dayrell, Gent, of the meſſuage, and fix acres 


| aforeſaid, with the appurtenances, parcel, &c. {amongſt 


bother things) to have to the ſaid Francis and Edward, their 


| heirs and aſſigns for ever, by virtue of which the ſaid Francis 
and Edward, entered into the meſſuage, and fix acres of paſ- 
ture aforeſaid, parcel, &c. and were thereof ſeiſed in their 
demeſne as of fee, if the law of England this requireth ; and 
being ſo ſeiſed thereof, if the law of England this requireth, 
the ſaid Francis and Edward afterwards, and before the aſore - 
ſaid time when, &c. that is to ſay, on the 18th day of June, 
in the 33d year of the reign of the ſaid lady the now Queen 


aforeſaid, at Buckingham aforeſaid, if by the law of England 


this they could do, enfeoffed the aforeſaid John Lambert, of 


the aforeſaid meſſuage, and fix acres of paſture, parcel, &c. 
with the appurtenances, to have and to hold unto the faid 
John Lambert, his heirs and affigns for ever, by virtue of 
which the ſaid John Lambert, after and before the aforeſaid 
time, when, &c. that is to ſay, on the ſaid 18th day of June, 


in the 33d year aforeſaid, entered into the meſſuage and 
ſix acres of paſture aforeſaid, parcel, &c. with the appurte- 
nances and was, and yet is thereof ſeiſed in his demeſne as 
of fee, if the law thereof ſo requireth : and the jurors afore- 
| ſaid further ſay upon their oath aforeſaid, that the aforeſaid 
lady the Queen that now is, (as before is ſaid), being ſeiſed in 


her demeſne as of ſee in the right of her crown of England, 


of and in the aforeſaid meſſuage, and fix acres of paſture, par- 


cel, &c. if the law of England this requireth, afterward, and 


before the ſaid time when, &c. that is to ſay, on the 27th 
day of May, in the 34th year of her reign, the ſaid lady the 


now Queen, by her letters patent under the great ſeal of 


England, ſealed to the jurors aforeſaid in evidence ſhewed, 


whoſe date is at Weſtminſter, the ſame day and year, in con- 


ſide ration of the good, true, faithful, and acceptable ſervice 


to the ſaid lady the now Queen before that time, by her 
well-beloved couſin Thomas Earl of Ormond and Offory, 
done, and for divers other cauſes and conſiderations, the afore- 


ſaid lady the now Queen, then fpecially moving, as alſo at 


the humble petition, &c. of the ſaid Earl, of her ſpecial grace, 


certain knowledge, and mere motion, gave and granted for 


| her, 
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Ap Ans and LAMEERT's Caſe, Part IV. 
Herſelf, her heirs and ſucceſſors, to her beloved ſubjects Fd. 


mond Downing and Roger Rant, Gent. the meſſuage afore- 


ſaid, and the aforeſaid fix acres of paſture, with the appurte- 


nances, in which, &c. (amongſt other things) by the name of 


all that her late chantry, called Barton's Chantry, ſituate, 
and being in the pariſh of St. Peter, in the town of Bucking- 
ham, and all lands, tenements, rents, and hereditaments 
whatſoever, with their appurtenances whatſoever, ſituate, ly- 
ing, and being, in the faid town of Buckingham in the afore- 
ſaid county of Bucks, to the ſaid late chantry, called Bar- 


ton's Chantry, belonging, or appertaining, or to the main- 
tenance of a Chaplain or Prieſt, and other uſes ſuperſtitious 
in the church of St. Peter aforeſaid, according to the ordina- 


tion of John Barton the elder, before then given, bequeathed, 


limited, or appointed, to have, hold, and enjoy, to the ſaid 


Edmond Downing, and Roger Rant, their heirs and aſſigns. 
do the only and proper behoof and uſe of the ſaid Edmond and 


Roger, their heirs and aſſigns for ever, yielding and paying 


to the ſaid lady the Queen that now is, her heirs and ſucceſ- 
ſors yearly for ever, 13 pounds and 12 pence, of lawful 


money of England, to the hands of the Receiver-general of 
the county aforeſaid, for the time being, or at the receipt of 


the Exchequer of the ſaid lady the Queen, her heirs and ſue- 


ceſſors, at the feaſts of St. Michael the Archangel, and the 


. pal 


_ elſewhere within her realm of England, without any confir- 


Annunciation of the Bleſſed Virgin Mary, by equal portions 


every year to be paid, for all rents, exaCtions, ſervices, and 
demands whatſoever for the ſame, to the ſaid lady the Queen, 
and her ſucceſſors, any ways to be rendered, paid, or done: 


and the ſaid lady the now Queen, by her ſaid letters patent, 


for herſelf, her heirs, and ſucceſſors, granted unto the faid 
Edmond Downing and Roger Rant, that the ſaid her letters 
patent, or the enrolment of them, ſhould be of force, 


firm, ſufficient, and effectual in the law, * againſt the lady the 
now Queen, her heirs and ſucceſſors, as well in all courts as 


mations, licences, or tolerations, by the aforeſaid lady the Q. 


that now is, her heirs or ſucceſſors, thereafter by the ſaid 


Edmond and Roger, their heirs or aſſigns, or by any of them, 


to be procured or obtained, notwithſtanding the ill- naming or 


all-reciting, or non-reciting the aforeſaid ſeveral manors, 
rectories, mefſuages, lands, tenements, and other all and 


. fingular the premiſes, or any parcel thereof, notwithſtanding 
the not finding of office and inquiſition of the premiſes, 
or of any parcel thereof, by which the title of the ſaid 


lady the now Queen, ought to be found before the making 
of her letters patept aforeſaid ; and notwithſtanding the 
not reciting, or ill-reciting of any demiſe or grant of the 

_ Premiſes, or of any parcel thereof before then made, being 


of record, or not of record: and notwithſtanding any de- 
: | fects 
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fects of the certain compoſition or declaration of the yearly 
value of the premiſes, or not declaration of the yearly value of 
the premiſes, or any part thereof in the ſaid letters patent ex- 
preſſed and contained; and notwithſtanding other defects in 
not naming, or ill-naming any tenant, farmer, or occupier 
of the lands, tenements, or hereditaments aforeſaid, or any 
part thereof, or not rightly naming any town, hamlet, pariſh, 
or county in which the premiſes or any parcel thereof be, and 
alſo in not naming the premiſes or any parcel thereof in nature, 
kind, or quality; by virtue of which ſaid letters patent, the 
aforeſaid Edmond Downing. and Roger Rant, were ſeiſed of 
the aforeſaid meſſuage and fix acres of land, parcel, &c. 
with their appurtenances (amongſt other things) in their de- 
meſne as of fee, if the law of England this requireth, and 
being ſo feiſed thereof; if the law of England this requireth, 
the ſaid Edmond Downing and Roger Rant, by their certain 
indenture made on the 28th day of July, in the 34th year of 
the reign of the lady the now Queen aforeſaid, between the 
aforeſaid Edmond Downing and Roger Rant of the one part, 
and one Robert Snelling of Eaſt Horſly in the county of Surry, 
Gentleman, and Thomas Butler of Gray's- inn in the county 
of Middleſex, Gentleman, of the other part, for a certain 
ſum of good and lawful money of England, to them before- 
hand by the aforeſaid Rob. Snelling and Tho. Butler well 
and truly paid, gave, granted, ſold, bargained, and con- 
firmed, to the aforeſaid Rob. Snelling and Tho. Butler, their 
heirs and aſſigns for ever, the meſſuage aforeſaid, and the 
aforeſaid ſix acres of paſture, parcel, &c. with the appurte- 
nances (amongſt other things) to have and to hold to the afore- 
ſaid Robert Snelling and Thomas Butler, their heirs and 
aligns for ever, as by the indenture aforeſaid, inrolled in 
the Cloſe-roll of the Chancery of the ſaid lady the now Queen, 
on the 10th day of December, in the 35th year of the reign 
of the faid lady the now Queen, to the jurors aforeſaid in 
evidence ſhewed, amongſt other things it more fully ap- 
peareth : by virtue of which ſaid indenture and the inrolment 
thereof, the aforeſaid Robert Hnelling and Tho. Butler, were 
ſeiſed of the aforeſaid meſſuage and of the aforeſaid fix acres of 
Paſture, parcel, &c. with the appurtenances, in which, &c. 
amongſt other things, in their demeſne as of fee (if the law 
of England in this caſe requireth it) and the aforeſaid Rob. 
Snelling and Tho, Butler, being ſo ſeiſed thereof (if the law 
of England this requireth) afterward and before the time 
when, &c. that is to ſay, on the 23d day of May, in the 
Zoth year of the reign of the ſaid lady the now Queen 
aforeſaid, entered into the aforeſaid meſſuage, and the atore- 
faid fix acres of paſture, parcel, &c. with the appurtenances, 
and were ſeiſed thereof in their demeſne as of fee, if the 
law of England ſo requireth, and being ſo ſeiſed thereof, the 
_ aforefaid John Lambert continuing his poſſeſſion aforeſaid, * 
. | the 
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the law of England this requireth, the ſaid Rob. Snelling and 


Tho. Butler, on the aforeſaid 23d day of May at the faid 
town of Buckingham demiſed and to farm let the meſſuage 
| aforeſaid and the aforeſaid fix acres of paſture, parcel, &c. 


with the appurtenances (amongſt other things) to the aforef, 
Theoph. Adams, to have to the ſaid FTheoph. Adams, his ex- 
ecutors and aſſigns, from the aforeſaid 23d day of May, in 


the 36th year of the reign, of the ſaid lady the now Queen 
aforeſaid, until the end and term aforeſaid of ten years full 

to be complete and ended: by virtue of which the faid Theoph. 
Adams into the meſſuage aforeſaid, and into the aforeſaid fix 
acres of paſture, parcel, &c. with their appurtenances (amongſt 


other things) afterwards, that is to ſay, the 16th day of April, 


in the 39th year of the reign of the ſaid lady the now Queen, 


entered and was thereof poſſeſſed, if the law in this caſe re- 
quireth it, upon whoſe poſſeſſion of the ſid [Theophilus 


thereof, the aforeſaid John Lambert afterwards, that is to ſay, 
on the ſame 16th day of April, in the 39th year aforeſaid, 
into the meſſuage aforeſaid, and the aforeſaid fix acres of paſ- 
ture, parcel, &c. with the appurtenances, entered, and the 


ſame Theoph. Adams from his farm aforeſaid thereof, his term 


aforeſaid thereof not yet ended, ejected, expelled, and amoved, 
and him the ſaid Theophilus from his poſſeſſion thereof held 
out, and yet holdeth out, as the ſaid Theophilus before hath 


againſt him declared. But whether upon the whole matter 


aforeſaid, found in form aforeſaid, it {hall ſeem to the court 


here, that the aforeſaid John Lambert is guilty of the treſpaſs 


and;ejectment of the ſaid Theoph. Adams, of and in the meſ- 
ſuage aforeſaid, and the aforeſaid fix acres of paſture, &c. 
with the appurtenances, or not, the jurors aforeſaid are utterly 


= Ignorant, and thereof they pray the advice of the court here, 


» &c, and if upon the ſaid whole matter in form aforeſaid 
found, it ſhall ſeem to the court here, that the aforeſaid John 


Lambert is guilty of the ejectment and treſpaſs to the ſaid 


Theophilus of the mefſuage aforeſaid, and the aforeſaid fix 


acres of paſture, parcel, &c. with the appurtenances, then 


the ſaid jurors ſay, upon their oath aforeſaid, that the afore- 


ſaid John Lambert is guilty of the treſpaſs and ejectment 
thereof as the aforeſaid Theophilus above againſt him thereof 


complaineth, and then they aſſeſs the damages of the ſaid 
Theop. by the occaſion of the ſaid treſpaſs and ejectment beſides 


[104] his charges and coſts by him about his ſuit in this behalf 


put unto, to 12d. and for his charges and coſts to 12d. and 
if upon the whole matter aforeſaid, in form aforeſaid found, 
it ſhall ſeem to the court here, that the aforeſaid John Lam- 
bert is not guilty of the treſpaſs and ejectment aforeſaid, of 


and in the meſſuage aforeſaid, and the aforeſaid fix acres of 


paſture, . parcel, &c. with the appurtenances, then the afore- 


laid jurors ſay upon their oath aforeſaid, that the . 


part V. Apans and Lauzrkr's Caſe. 
John Lambert is not thereof guilty as the ſaid John for him- 


ſelf above in pleading hath alledged; and farther the ſaid ju- 
tors ſay upon their oath aforeſaid, that the aforefaid John Lam- 


bert in nothing is guilty of the treſpaſs and ejectment aforeſ. 


in 4 acres of paſture of the ſaid 10 acres of paſture reſidue a- 


bove ſuppoſed to be done, as the ſaid John Lambert above in 
pleading hath alledged, &c. and becauſe the court of the lady 
the Queen here of giving their judgment of and upon the pre- 
miſes, are not yet adviſed, day 1s given to the parties aforeſaid 
before the lady the Queen at Weltminſter, until Friday next 
after the morrow of the Holy Trinity, to hear their judgment 
of and upon the premiſes; becauſe the court of the ſaid lady the 

here, are not yet, &c. And ſo continued from term to term, 
until Tueſday next after the morrow of All Souls, to hear their 


judgment of and upon the premiſes, becauſe the court of the 


faid lady the Q. here, are not yet, &c. At which day, before 
the ſaid lady the Q. at Weſtminſter come the parties aforeſ. in 
their proper perſons, whereupon all and ſingular the premiſes 
being ſeen and fully underſtood by the court of the ſaid lady 
the Q. here, and mature deliberation thereupon had, for that 


it ſeemeth to the court of the ſaid lady the Q. here, that the 
aforeſ. John Lambert is guilty of the treſpaſs and ejectment of 
the ſaid Theop. Adams, of and in the meſſuage aforeſ. and the 
aforeſaid fix acres of paſture, parcel, &c. with the appurten. 


therefore it is conſidered, that the aforeſ. Theoph. Adams do 
recover againſt the aforeſ. John Lambert his term aforeſ. yet 
to come, of and in the aforeſ. meſſuage, and the aforeſ. fix acres 
of paſture (parcel of the ſaid ten acres of paſture) with the ap- 
purtenances, and his damages aforeſ. by the jurors, in form a- 


foreſ. aſſeſſed, as alſo 25 pounds for his charges and coſts aforeſ. 


to the ſaid Theoph. Adams by the court of the ſaid lady the Q. 


here with his aſſent of increaſe adjudged ; which ſaid damages 
in the whole do amount to 251. 28. 8 d. and that the ſaid 


John Lambert be taken, &c. And likewiſe the aforeſ. Theoph. 
Adams be in mercy for his falſe clamour againſt the aforeſaid 
John Lambert for the reſt of the treſpaſs and ejectment aforeſ. 
whereof the ſaid John Lambert is acquitted, therefore the 


ſaid John Lambert as to the reſt of the {aid treſpaſs and eject- 


ment may go thereof without day, &c. 
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ApAus and LAM BERT's Caſe. 


y 


Moor 648, 649, 
650, &e. 


1 Roll. Rep, 49, 


50. 


{ 


Barton was ſeiſe 


Mich. 44 & 45 Eliz. 
In the King's Bench. 


IN Ejectione firmæ in the King's Bench, between Adams and 
Lambert, which began Hil. 40 Eliz. Rot. 748, of lands 
in Buckingham within the county of Bucks, upon not guilty 
pleaded, el gave a ſpecial verdict to this effect; John 
d of the ſaid lands in fee, and made a teoff- 


ment in fee to perform his will, and afterwards by his will 


Lit, Rep. 111. 


in writing deviſed the ſaid lands to John Barton his younger 
brother for his life, ſub conditionibus ſeguentibus, vix. guad 
idem Johannes durante vita 2 inveniat unum capellanum pro 


anima dicti Joh. Barton ſenioris, & aliorum eccleſia Sancti 


E proven tenementor* præ 


Petri in vill de Buck? quotidie celebratur' : et voluit quod pred 
Joh. frater ſuus annuatim durante vita ſua perſolugt dicto capel- 


lano in præd eccleſid pro ene, ſua 61. 135. 44. de exitibus 


Et inſuper volilit quod dif? Joh 
frater ſuus durante vitd ſud inveniat in vill pred” 6 pauperis ho- 


mines ſiue fæmin ad orand' pro anima ſua & alior' in teflamente 


pred” nominat ſingulis diebus imperpetuum : et quod daret qualibet 
ſeptimana durante vita ſud cuilibet ipſorum pauper*. 4 d. & etiam 
cuilibet ipſorum manſion prout ( Deo diſponente) pro eis conſtituit 


& ordinauit : ac etiam quad idem Joh frater ſuus tatd vitd ſud 


inveniat unum lampad* ardent” ſingulis diebus & noctibus coram 


Sandto Romwaldo in eccleſid pred”, prout modo inventus eft & 


ſuſtentatus; & quod idem Job frater ſuus durante vitä ſud te- 


neat ſeu teneri faciat anniverſarium ſuum in eccleſia pred”, in quo 
 quidem anniverſario inveniet idem Joh” frater ſuus annuatim 
duos cereos nocte ad Dirige, & die ſequente ad Miſſ. unum ſci- 


licet ad caput, & alterum ad pedes ſepulturæ dict teſtarl ar- 
dentes, quolibet cereo ponderante tres lit” guibus exequits completis 
. N 7 1 5 voluit 


Part IV; Apaus and Layzzar's Caſe, 


108 


voluit quod tatum id quod dictis cereis reſid fuerit, dimitai & 


reman” altari S. Jacobi in ecclefia pred” ſuper candelabrum ibid 
exiflen” capellano cantar” ſue pred” ſingulis diebus feſlivis ad 
Mifſ. quamdiu durare poterit deſervitur : et quod idem Job fra- 


competen' ad altare pred” deſervitur* : et voluit quad omnia pred 


tenement” poſt mortem pred” Fob” fratris ſui integre remanerent 


Marg. & Iſa fororibus ſuis, ad vitam earum & earum alterius 


diutins viven' ; ſub conditione quod eadem M. & I. earum vita 
durant', faciant perimpleri & obſervari omnia onera ſuperius li- 
mitat in forma præd. Et poſt mortem præd' Marg & Iſal' vo- 


uit quod omnia pred” tenement” remaneant I. Fowler tenend fabi 


& heæred' de corpore ſuo legitime procreat'; ſub conditione quod ip- 
i obſer vent omnia & ſingula onera ſuperſcript in forma antedict“ 


imperpel', et fi contingat pred” Mill. Fowler fine hered' de corpore 


ſuo legitime procreat obire, tunc omnia & ſing pred” tenem integrè 
reman Fob” Somerton conſanguineo ſus & hœred de corp? ſus legi- 
tim? exeun', ſub conditione quod ipſi omnia & ſingula onera ſupra- 
ſcript in forma pred” perimpleant & obſervent imperpetꝰ? et ji 
ipſum Fob” Somerton, abſque hæred' de corpore ſus legit” exeun' obire 
contigerit, quod extunc omnia pred” tenementa integre reman Mill 


* 


Cr. Jac. 576, 


Purfrey & hared' ſuis de corpore ſuo legit' exeun', ſub condic gud | 


idem Will & hæred ſui, faciant perimpleant & obſervent mg 


& fingula onera in forma pred” imperpet' : remanere pro defer? 


hujuſmodi exit” Magiſiro domus S. Tho. Martyris de Aeon Lond? 
pro 40 ann' extunc prox* ſequen' & plenar” complend' : et poſt 


term i finit' reman Magiſiro hoſpital $ . Barth. Lond & fucceſſ. 


ſuis pro 40 anx' extune proæ ſequen' & plenar” complend : cli. 


libet corum ſub condic', quod quilibet eorum Magiſir & ſucceſſ, 
ſuorum durante eor' term', faciant & perimpleant omnia & ſingu- 


la onera ſupra limitat' in forms ſupradict e et ſi contingat pred | 


Joh' fratrem ſuum durante vita ſud in perficiend' onera ſupradif? 


 deficere, ſeu ill' non perimplere, aut omnia prædidta tenementa du- 
rante vitd ſud non competent” ſuſtentare & reparare, ſeu ea aut 
aliquam parcel® earund' altenare ſive ad parvum valor' ea dimit- 
tere in præjudic cater? perſonarum in remaner ſupradie? nomi- 


nat; quod extunc bene licebit pref. Marg & lſal' in præd tene- 


menta cum pertin intrare, & ea retinere ut in reman” ſuo pred” 


 abſque contradict alicujus, & quod extunc flatus pred” Fold fra- 
tris ſui omnino ceſſat, & nullius fit valoris : and the like con- 


dition or limitation of forfeiture is annexed to all the re- 
mainders in the fame will, and if, all in remainder ſorfeit, 
the ſaid lands to remain to the ſaid John Barton the teſ- 
tator, and to his heirs for ever. Supportandum, Wc. et qui 
hec mea voluntas pro bono animarum patris & matris meo- 
rum, anima etiam mea animabuſque fratriim, ſoror* parentim 


& benefaftorum meorum edita fuit, & ordinata: precr & 


enero pred” fratrem meum, prout pro me & ſe voluerit reſpond-re 
„ D d 2 : _ 


quod 
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Duke go, . 


_ far 
ind voluntate declarat” inviolabiliter per impleant' & conſer vent: 


Apa s and LAMBERT's Caſe. Part W. 


quod ipſe tota vita ſua diligenter ſupervideat gubernation can- 
” ſupradif?' ;, & quod omnia ſupraſeripta & in hac med uli. 


et quod notitiam fac omni? hits qui in reman pred flatum babe- 
bunt in dictis tenementis, ut ipſi cognoſcant tenor & effect teſta. 


menti & ultimæ mee voluntat' . Et volo quod feoffati mei de lene- 


ment” cum ſuis pertinen quod mei pauperes homines modo inhabi- 
tant pro eo quod non ęſi diviſibile, facient talem ſtatum poſt mor- 
tem meam omnibus illis ſupranominat', prout habeant ex meo le- 
gato de & in tenementis in Buck prædic', ad uſum præd pau- 
perum ibid' habitan' ſupportand' reparationes illius tenementi pred? 
pauper” quoties indegerit : et quia dubito ne tenement” ſuprad' ſuf- 
ficiant ad ſupportand omnia pred” onera, cauſa grandi cuſtos re. 
paration eorundem, volo quod feoffati mei flatim poſt mortem meam 


 factant talem ſtatum omnibus illis ſupranominatis, de omnibus illit 
terris & tenementis meis in villis de Bourton, Moreton, Gavecot 
cum præbend' Lemberg h, Thernborough, Hilleſden, Waterſtrat- 

ford, Shaldeſſon & Faycote in com* Buck ac de omnibus illis terris 


& tenementis meis in Worton in com' Oxoniæ, ac de uno tenemento 


mes in villa Oxonie in quibus feoffati extiterunt, prout habent ex 


mes legato de & in tenementis de Buck* pred” Nita quod ſufficien- 
ter omnia onera pred” poſſint ſuſteniare, et etiam pro labore inde 
rationabiliter percipere et obtinere. And this caſe was ſeveral 
times argued at the bar, and afterwards it was openly argued 
in court by Yelverton and Fenner Juſtices in one day, and by 


Gawdy and Popham Chief Juſtice in another. And in this 
_ raſe (which extends to all the parts in effect of the body of 


the ſtatute of 1 E. 6. cap. 14.) theſe points were reſolved. 
1. Although in this caſe the land was deviſed to his brother 


or life, the remainder to his ſiſters, &c. between whom as 


was objected, was apparent conſideration of nature, and 
blood and poſterity in reaſonable manner; and altho' the de- 
viſor has limited what ſum ſhall be employed upon the chap- 


lain, obit, &c. by which his intent (as it was objected) appears 


to advance them of his blood (to whom he had deviſed the 


land) with the reſidue of the profits which remained, and 
whereof no certain diſpoſition was made by him, that by 


the law, the land being deviſed to them, they ſhould take 
the ſurpluſage of the profits (of which no diſpoſition was 
made) to their own uſe, and the apparent conſideration of 


advancement of his blood expreſſes his intent, that after 


the divine ſervices (as it was then thought) were performed, 
thoſe of his blood ſhould be maintained and relieved with 
the reſidue, wherefore his blood ſhould have the land, and 


the chaplains, &c. ſhould have penſions, and ſo in reſpect of 


the perſons the land was not given to the King; yet it was re- 


dear 


ſolved, that wives, ſons, daughters, ſiſters, couſins, and other 


Part VI. Apaus and LAMBERT'S Caſe. 


dear friends, were perſons within this a& ; for if men as well 
in their lives, as by their teſtaments after their deaths, uſed 
to put and repoſe confidence in their kindred and dear friends, 
for their temporal goods, a mulzo fortiori, when they intend to 
. diſpoſe of their temporal poſſeſſions for the health of their ſouls 


(as it was then thought) they would convey them to thoſe in 


whom they had the greateſt confidence: and in theſe caſes of 
divine ſervice concerning the health of the ſoul, it ſhall not be 


intended any advancement or preferment of his blood, or any 


106 


Poftea 116, a, 


other earthly conſideration, unleſs it is ſo declared by expreſs 
words; but all ſhall be intended for the advancement and con- 


tinuance of the intents and purpoſes expreſſed, ſc. divine ſer- 
vices as things without all compariſon moſt worthy and. ex- 
cellent; and he who betrays ſuch truſt (the divine ſervice be- 


ing according to the law of God) is by many degrees a greater 


offender than he who doth not perform truſt or confidence 
concerning temporal things, for he who robs his friend com- 
mits felony, and he who robs poor men of their living is 
a greater thief by the law of God, for panis pauperum vita 
pauperum, & qui defraudit eos vir ſanguinis eff -, but though he 
who takes away any thing that 1s given for the divine and true 
ſervice of God, eff ſacrilegus, & omnium prædonũm cupiditatem 
E ſcelera ſuperat : and although it appears by the preamble of 
the act, that the deviſing and phantaſing of vain opinions of 


Co. Lit. 242, 
8 Co. 131, a. b. 


8 


purgatory and maſſes ſatisfactory to be celebrated for thoſe who 


were dead, was great cauſe of ſuperſtition and error in the 


chriſtian religion, &c. yet foraſmuch as the deviſor and deviſees 


in the caſe at bar were (as they were taught) perſuaded that 


it was for divine ſervice and the health of ſouls, it ſhall be in- 
tended that their intentions were to advance ſuch uſes, and 
not the private advantages of the deviſees ; and therefore it 


was reſolved, that the perſon, be he of blood or not, fingle or 
corporate, or politic, to whom the land is deviſed or convey- 


ed, is not to be reſpected, but all is one within the purview of 


this act. And this was reſolved, as to the perſons of the de- 
viſees, feoffees, &c. within this act. 2. Although it was ob- 
jected, that foraſmuch as the land was deviſed for life, the re- 
m inder in tail, and a reverſion of the fee expectant to the 


Duke 91. 


heirs of the deviſor was not deviſed, and the letter of the ac 


is, © to the finding of any Prieſt to have continuance for ever,” 


upon which it was faid, that an eſtate for life and an eſtate 


tail, which were eſtates limited and determinable, were not 


within the letter or intention of this act, & eo potius be- 
cauſe the makers of the act by the firſt branch have provid- 


ed, when a Prieſt was appointed to be found for ever, and by 


another branch ſubſequent, when he was to be found ſor years, 
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Apaus ind LAusfRr's Caſe. Part IV. 
by which ſpecial and preciſe enumeration of theſe two caſes, 
the makers of the act intended to exclude eſtates in tail, and 

eſtates for life, fo that eſtates in tail and for life ſunt caſus 
omiſſi as it was ſaid: yet it was reſolved, that eſtates in tail and 
eſtates for life alſo were included by equity and meaning with- 
in the former branch, for the intent and meaning of the act, 
as appears by the preamble, was to extirpate out of men's 
minds theſe ſuperſtitious errors, and to take them utterly a- 
way, in what manner, or for what time they were given, and 
not to take them away only which were appointed to have con- 
tinuance for ever, and leave thoſe to have eſſence which were 
determinable br limited for a time: and foraſmuch as the ſta- 
tute by expreſs words abrogates and takes away all ſuch ſuperſti- 
tious uſes which were to have continuance for ever, by equity 
and good conſtruction it exterids to every leſs time whatſoever. 
Alſo it was laid, that the ſtatutes ſay, „by any manner of 
& aſſurance, conveyance, &c. for ever,” and by common 
_ poſſibility an eſtate tail may continue for ever. Alſo in this 
caſe at bar the intent of the deviſor was (as appears by his 
will) that the Prieſt ſhould be found for ever, for he appoints 
_ alſo his right heirs to find him: and if ſuch conſtruction 
ſhould not be made, the miſchief intended to be remedied 
by the act would remain, againſt the intent and meaning of 
the act; and in the clauſes of obits, the words. are, * to 
« have continuance for ever.” And yet it was agreed in the 
caſe of Wincheſter, that an obit being appointed to be found 
for eight years was included within the equity of the act: ſo 
Duke 92. 10 Co. it was reſolved 22 Eliz. in the Dean of Paul's Caſe, that a col - 
9 * lege or chauntry in reputation, although it wants fufficient 
47. 4 Leon. 156, foundation and incorporation in law, was given to the King 
1 55. Goldſb. 93, by the ſaid act, and the reaſon was, becauſe the intent of the 
1313 makers of the act was to take away all ſuperſtition out of 
e bt men's minds, and not to ſuffer any to have continuance; 
ala and ſuperſtition was maintained as well in reputative chaun- 
tries, as in others; and yet it was not within the letter of 
the act, for in judgment of law it was no college nor 
chauntry; ſor reputatio eff vulgaris opinio ubi non eft veritas. 
And this was reſolved as to eſtates deviſed to ſuperſtitious 
2 Inſt. 668, ijuſes within the purview of this ſtatute. 3. Where it was 
Poſtea 107. b. objected, that this deviſe of the land was not to the intent 
to find a chauntry or ſtipendiary Prieſt, or to the finding 
of a Prieſt as the ſtatute ſpeaks, but was upon condi- 
tion to find him, ſo that if the Prieſt ſhall not be found, 
the eſtate ſhall ceaſe, and the third branch of * 
| OT nt 3 | 5 dot 


| Duke 91, 107. : 
Lane 101. 
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Part IV. Ap Aus and LAM RERT's Caſe. 


doth not ſpeak of any eſtate conditional, but only where the 
prieſt was to be found for ever; and therefore an eſtate con- 
ditional ſhall be out of the purview of the act: But it was an- 
ſwered and reſolved, that it was within the ſaid act, for when 
the land is deviſed upon condition to find a Prieſt, without 
queſtion this land is devifed, „to the finding of a Prieſt, 


Duke 91. 107. 


&c.” as the ſtatute ſpeaks. And it is a ſtronger cafe, where 


it is deviſed upon condition, than where it is deviſed to the 
intent, or for the finding of a Prieſt, for the condition is 


more compulſory and penal for the maintenance of things 


: prohibited by the law. Nota reader, there is one proviſo ver- 


ſas finem aftis, by which is provided, that it ſhall not be 


lawful for any perſon by reaſon of any reverſion, uſe, or con- 


dition, to enter, or claim any land for not finding of any 
Prieft, or poor men, obit, anniverſary, light, or lamp, after 
the ſaid act to be found or done. By which it appears, by 
the judgment of the whole Parliament, that land given upon 


condition or other determination, and all eſtates whereof there 


were reverſions expectant, be they eſtates tail, for life, or any 
other particular eftate, were within the act. And this was 
reſolved for the manner of conveyance or aſſurance of lands 
to ſuperſtitious uſes within this act. 4. It was reſolved, that 
all the land in this caſe was given to the King by the ſaid 


Duke 91. 107, 


| at, which was the principal point of the caſe, and of great 


.. conſequence, and that for divers reaſons ; for the better un- 


derſtanding of which, five of the firſt branches of the act are 


to be conſidered. 1. Are given to the King, All manner 


ce of colleges, free chapels, and chauntries, &c. 2. All 
& manors, lands, tenements, &c. belonging to them or any of 
„ them, 3. All manors, lands, tenem. &c. by any mean aſſu- 
* rance, conveyance, &c. given, aſſigned, limited, or appoint- 


ed to the finding of any Prieſt to have continuance for ever, 


and wherewith or whereby any Prieſt was ſuſtained, main- 


* tained, or found, within five years, &c. 4. And alſo all an- 


nual rents, profits, and emoluments at any time within hve 
« years, &c. employed, paid or beſtowed toward or for the 


Fu 


I Co. 24. by 


maintenance or finding of any ftipendiary Prieſt for ever. 


* 5. Shall bein the actual and real Poſſeſſion of the King, &c. 


ein as large and ample manner and form, as the Prieſt, War- 


dens, Maſters, Miniſters, Governors, or other incumbents 
ol them within five Years, &c. had occupied or enjoyed the 


fame, and as though the colleges, free chapels, chauntries, 


e ſtipends, ſalaries of Prieſts, and the ſaid manors, lands, &c. 


** were in this act ſpecially, particularly, and certainly rehear- 
« ed, named and expreſſed by expreis words, &c.” And 


the conlideration of every of theſe clauſes was requiſite for 
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the deciding of this point, for the true expoſition of one of 
them ſerves very well for the good underſtanding of the 
others: as to the firſt clauſe it was reſolved, that ſome of 
the colleges, chauntries, &c. which were not lawfully found- 


ed, but were only in reputation, were given to the King by 


the ſaid act, and ſome not, and therefore this difference was 


(a) Cro. Jac. gr. 
1 Roll. Rep. 127. 
Lit. Rep. 131. , 


(5) Antea 106. 


agreed ; that where the college, chauntry, &c. had ſuch be- 
ginning which might have made a lawful foundation, but 
for error or imperfection in the penning or proceeding of it, 
was not in judgment of law lawfully founded, ſuch college or 
chauntry is given to the King by the ſaid act: but when 
there is a college or chauntry only in vulgar (a) reputation, 
without any commencement or countenance of a lawful ſoun- 
dation, or erected by ſuch means which cannot make a law. 
ful foundation, there ſuch college or chauntry 1s not giyen to 
the King by this att. NVota reader, the rule is, Sued (% 
reputatio eft vulgaris opinio ubi non eſt veritas, & vulgaris opinio 


eft duplex; ſc. opinio vulgaris orta inter graves & diſcretos, & 


gue vultum veritatis habet; & opinio tantum orta inter leves 
& vuleares homines abjque ſpecte veritatis +: and according to 
this diſtinction it has been adjudged and reſolved by all the 
Juſtices upon this firſt branch of this act: and therefore 


Hill. 6 & 7 E. 6, Dyer 81. which was immediately after 


The caſe of 
GBreyſtock Col- 
lege. 

(c) Dy. 87. pl. 
64. Dyer 267. 
Pl. 13. Stiles 52. 
Lit. Rep. 108. 
d 10 Co. 34. b. 


| (d) 5 Co. 29 2. 
Cawdry's Cale, 


The caſe of the 
College of Lan- 
dwybrevie. 
(e] Moor 650. 
10. Co. 34. b. 
Dy. 269. pl. 12, 
13. Hob. 123, 
Palm. .13.6........ 
Roll. 463. 


o 


the making of the ſaid act, the caſe was, that Pope Urban 


at the requeſt of Ralph, Baron of Greyſtock, founded a col- 


lege of a Maſter and fix Prieſts reſident at Greyſtock, and 
alligned to each of the Prieſts five marks per Annum, beſides 


their bed and chamber, and the Maſter 401 per annum, and 


and it was certified into the book of firſt-fruits and tenths 
rector. & colleg. de Grey/t. that this college was in 2fſe within 
five years before the ſaid act; and it was reſolved “ by the 
« Juſtices,” that this reputative college was not given to the 
King by the ſaid act of 1 E. 6. becauſe it wanted a lawful be- 
ginning, and the countenance alſo of a lawſul commencement 
for the (d) Pope cannot found or incorporate a college within 
this realm, nor aſſign nor licence others to aſſign temporal 
livings to it; but it ought to be done by the King himſelf, 
and by no other, nomen non ſufficit, fi res non ſit de jure aut de 
acto, and it is as much as if one of his own head had erected 


and founded a chauntry without licence or authority derived 


from the King: but Mich. 9 & 10 Eliz. Dyer (e) 267. where 


the caſe was, that King E. 1. anno 12 of his reign, by his 


letters patent under the great ſeal, granted to Thomas Beale 


then Biſhop of St. David's and his ſuccefſors, the advowſon 
of 34 churches in Wales within his dioceſe, to hold of the King 
and his ſucceſſors, fo that the Biſhop and his ſucceſſors might 


appropriate them, or any of them, to their churches of St. Da- 


vids 


— 
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vid's and Aberguelley, or make and annex Prebends of them 
in the ſaid churches of St. David's and Aberguelley, as to 
them ſhould ſeem moſt convenient; and three years after, 
the Biſhop, by the King's aſſent (as the Biſhop in his inſtru- 
ment aſſirmed) of the chapter of St. David's, erected and eſ- 
tabliſhed a college, or church collegiate, & quidguid celebra- 
tur collegii depoſcit authoritatem ſuam ſupplevit in Landwybrevy, 
being one of the thirty- four churches, and ordained thirteen 
Canons ſecular there, /c. five Prieſts, four Deacons, and four 
Subdeacons, and made them Prebends and Prebendaries, and 
annexed and, appropriated thirteen of the ſaid churches to 
them, &c. and reſerved to the Biſhop of himſelf and his ſuc- 
ceſſors as Dean, locum in choro, & vocem in capitulo, and alfo 
viſitation and corrections, &c. In which the Biſhop did not 
purſue the authority and power given him by the ſaid letters 
patent, for by them no power was given him to found ſuch 
college; and afterwards King E. 3. by his letters patent re- 
citing the ſaid foundation and erection of the ſaid college, and 
all other the premiſes, with ſome doubt of the validity of it, 
by his faid letters patent granted and confirmed to the then 
Biſhop of St. David's and his ſucceſſors, all that which his 
ſaid predeceſſor had done in the premiſes, the ſtatute of Mort- 
main, or any ſtatute notwithſtanding; and notwithſtanding 
the ſaid college was erected or founded, and the appropri- 
ations made without the King's licence; which grant and 
confirmation being made to the Biſhop and his ſucceſſors, 
could not make the ſaid college (which wanted lawful ere- 
ction and foundation) good in law; and yet by thoſe pre- 
tences the ſaid college of (a) Landwybrevy continued a col- ( Hob. 123. 
lege in reputation till 1 E. 6. And it was reſolved by the 82 _— 
Juſtices of both benches, that this college was given to the , 1. 75 * 
EKing by the ſaid act of 1 E. 6. becauſe this college had the 157, &c. Golſb. 
countenance of the King's letters patent, although they for * np rags 33. 
the cauſes aforeſaid were not of effect, and the ſtatute ſaith, eee 
« All and all manner of colleges, &c.“ And ſuch reputa= 
tive college is within the ſaid act, and power is given to com- 
miſſioners by the ſaid act to eſtabliſh a Vicar in every col- 
lege which was a church parochial, and ſo upon this dif- 
| ference concerning reputations, it was reſolved in the cafe 
of the Dean of Paul's, Paſch. 22 Eliz. between Burton 
and Wilford, by Wray Chief Juſtice, Sir Thomas Gaw- 
dy & totam curiam of King's Bench, which caſe is for 
other points ſhortly touched in 22 Eliz. Dyer 368. And 
ſp in this caſe at bar it was reſolved, although the deviſor 
calls it his chauntry twice in his will, as appearsﬆbefore; for 
he wills that the deviſee ſhall find two tapers burning at 
his anniverſary, and that which remains the Chaplain of 
his ſaid chauntry ſhall have: and afterwards he charges 
the deviſee to overſee the government of his ſaid chaun- 


i N 
* — — — — 
* ey" 4 a 8 — " = — 
4 SY 1 5 — = — > - - 2 - 83 
, — n p r — 2 ba > 5 — — * 5 4 * — — - 2 2 OO — — — — - — 
F b % - „ - - 1 . 2 7 * - N G — — — — 2 — — - — 
—— 1 2 4 rf 2 : — Ws A; 2, Che — 8 — — 8 x — 2 = » £ — — - — — — — — - — 
4 q ZW: 8 | — 2 = — — _ — — 2 = 
$ — - * 53 a 9 _ - R IL Sus 905+, hop; #, 3 — —— * — — = — b n 20s = 66. —— — 4 
1 8 3 22 . - - — — — — — - 8 2 - pan — 
* ee . ra = —_— + . og 2 2 ==> ——— — —— — — —— | 5 IS os oa ——— — — — — — — JEET * eg — — — — — 
a N — — — 5 — — 85 * * > _ — — ——— — — 
- 2 p 4 — — = — ... — = : I — — I OO — * 
8 - 7 —— — — — — D — 4 - 
— 5 a — ar 4 — — — 4 —. — 5 Fe = > Ly _ A _— 
— — . 8 * —— — * — 
— A — . — Ih * * 8 = * 


1 


2 


3 


. F 
2 2 1 9 
252 8 = 8 


Avans and LAuBZRT's Caſe; Part IV. 
try, and that it was commonly called Barton chauntry; yet 


| becauſe it had not any commencement or countenance of a 


(a) Moor 650. 


(5) F. N. B. 209. 
. 


(e) Moor 649. 


(4) Dyer 233 · 
Pl. 13. 


commencement of an erection or foundation of a chauntry, 
theſe lands were not given to the King by the firlt branch of 
this ſtatute, Alſo although in the proper words of the law, 


a chauntry may conſiſt of a Prieſt {inging for ſouls (whence 


he is called a chauntry Prieſt) without any incorporation, as 
appears by F. N. B. (a) 209. L. and the regiſter, that if a 
man give lands to a religious houſe or other, to find a Chap- 
lain ſinging divine ſervice, if he ceaſes for two years, the 
lord ſhall * ceſſavit pro cantaria, and the writ ſhall ſay, 44 
inveniendum quendam canonicum pro animabus anteceſſorum, c. 
aivina celebrantem. So in the ſtatute of W. (6) 2. c. 41. ſuch 
finding of a chauntry Prieſt is called a chauntry, for there it 


is ſaid, Et /i forte tenementum fic datum pro cantaria, luminare, 


c. and yet it is not any corporation of a chauntry : although 
in 40 Aff. 26. where a man deviſed lands to H. C. and bis 
heirs, to find yearly twelve marks to two Chaplains to pray 


for ſouls, theſe are called chauntry lands by K nevet Chief 


Juſtice, 43 (c) AM. 27. yet within this firſt branch ſuch 
chauntry 1s only intended when the chauntry is Jawfully in- 
corporated, or at leaft has the countenance, or beginning of 
a corporation, and that for divers reaſons as after appears : 
and ſo it was reſolved what manner of chauntries, colleges, 


&c. were given to the King by this act, and what not. 


As to the ſecond clauſe, it was reſolved; 1. That thoſe 
words were neceſſary ta be added, for otherwiſe by the gift 
of the college, chauntry, or free chapel, nothing would be 


given to the King, but the ſcite of the college, or chauntry, or 


free ohapel, as is agreed 7 Eliz. Dyer (4) 233. b. & 29 Aſſ. 
53. decondly, this ſecond branch explains, that they ought 


to be incorporations in law, or in reputation as is aforeſaid, or 


_ otherwiſe land, &c. could not belong to them: and when 

lands are deviſed to certain perſons (as in the caſe at bar) to 

find a Chaplain, the land doth not belong to the Chaplain, 
but to the deviſees, and here the Chaplain has but a penſion, 
and the deviſees have the lands. 5 


As to the third branch, it was reſolved, that as the firſt 


branch extends only to colleges and chauntries, which 
are of ſome manner of incorporation or foundation as 


is aforeſaid ; ſo this third branch extends to caſes, where 
lands are given to find a Prieſt without any foundation or 
incorporation: but it was objeCted, that in the caſe at 


bar in reſpect of the certainty of the ſum appointed to 
the Prieſt that it was out of this third branch, and 1 
* es mY ** de 
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the fourth and fifth branches; for the third branch (as was 


109 


objected) extends only when the land is given, limited or ap- 


pointed to the finding of a Prieſt to have continuante for 
ever: but in the cafe at bar nothing is limited or appointed 


to the Prieſt, but a certain ſtipend of 67. 135. 4 4. pro ſuſ- 
tentatione ſua: and therefore it was faid, if lands of the value 


of 201. per ann. are given to find a Prieſt, and that the Prieſt 


out of the iſſues and profits of the land ſhall have 10 J. for 


his ſuſtentation, it was faid this caſe was out of this third 


branch, and within the expreſs letter of the fourth branch, 


for here is the yearly ſum of ten pounds, which was yearly 
profit within five years employed ſor the maintenance and 
finding of a ſtipendiary Prieſt for ever; and in the caſe at 
bar he is but a ſtipendiary Prieſt, becauſe his ſtipend was cer - 
tain. But if lands of the value of 20 J. per ann. are given to 
find a Prieſt without any limitation in certain, and the feof- 
fees imploy 101, in certain upon him, yet it was there 


agreed, that all the land was given to the King, betauſe tlie 


gift was directly within the third branch, and not within the 
fourth for the incertainty. It was likewiſe objected, that the 


fifth clauſe doth greatly enforce this eaſe, for thereby it ap- 
_ pears, that all that which the Prieſt had, the King ſhall have; 


« in as large and ample manner and form as the Prieſt at 


« any time within five years, &c. had occupied and enjoyed 


& the ſame?” And in this caſe the Prieſt within the five 


years, nor any time before, had not by the limitation afore- 


ſoreſaid, nor could have above the ſum of 67. 13 s. 4 d. and 
to prove their pretence the cafe of the Dean of Paul's, 22 
Eliz. fo. 368. was cited, were the caſe was, that the execu- 
tors of A. B. according to the will of their teſtator, anno 6. 
E. 2. aſſigned and conveyed lands and tenements to the value 
of 141. per ann. to the Dean and Chapter of St. Paul's, to 
find a competent ſuſtentation yearly of ten marks ſterling, for 
a Prieft and his Clerk to ſing maſs every day for the teſtator's 
foul and all chriſtian ſouls in the church of St. Paul; and 
the ſaid Dean and Chapter ought to find bread, wine, can- 


dies, and all other ornaments for divine ſervice ; and all the 


Antea 106. b. 


83. b. 11 Co. 
13. a. Dyer 368. 
pl. 47. 4 Leon. 
156, 157, &c. 


Goldſb. 93. 


Jenk. Cent. 245. 


Moor 131, 264. 


other profits of the premiſes by the executors were affigned to 


be employed for the yearly obit for the ſaid teſtator in the ſaid 


church; the Prieſt was maintained within the five years, and 
had 61. 138. 4 d. per ann. but the obit was not kept within 


the five years. And it was reſolved by the Juſtices of both 


benches, and the Barons of the Exchequer, that the Queen 


thould not have more than the 61. 138. 4 d. and that for two 


reaſons. I. Becauſe the land was not belonging to any chaun- 
try, but appertained to the Dean and Chapter of St. Paul's: alſo 


the words of the ſtatute are, that the King ſhall have the land 


or rent in tam amplis modo & forma, as the Prieſt himſelf had, 


and 
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(a) 1 Co. 24. 2. 
26. a. 10. Co. 
24. a. 34. a. 

2 Rol. 587, 788. 
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and the Prieſt had not the land; and theſe in effect are the 
words of the book. The ſecond objection was, that in this 
caſe there was a good uſe, ſc. (a) 4 d. by the week to fix poor 
men a- piece, which is good and charitable ; and although it be 
added, ad orandum pro anima ſua, & aliorum in teſtamento pred” 
nominat in ſingulis diebus, yet foraſmuch as that is not prohi- 
bited by any branch of the ſaid act, it is but ſurpluſage, and 
is no impediment to the good uſe : for if it ſhall be prohibited 
by any clauſe of the ſaid act, it ſhall. be by the branch con- 
cerning obits, /c. * to the finding of any anniverſary, obit, 
or other like thing, intent, or purpoſe.” And it may be 
ſaid, that this praying for ſouls by theſe poor men, is an- 
other “ like intent and purpoſe ;” but the concluſion of the 
ſentence is, in any church or chapel to have continuance 


for ever:” ſo that the intent of the act was to prohibit all 


ſuperſtitious - uſes, which were public in churches for the 
general prejudice which might accrue by them; for malum 
quo communius eo pejus, and not to prohibit private prayers in 


their chambers, or other private places, which could not 
tend to ſo dangerous an example. Then the caſe is no other 


but that land of the value of 201. per ann. is given to the in- 
tents following, e. to find a Prieſt to pray for ſouls, and 
that he ſhall have 101. of the profits of the land, and fix poor 
men 4 d. a-piece a week for ever, in this caſe, this good ufe 
(as it was ſtrongly urged) ſhall fave the land, and the King 
ſhall bave but that which was limited to the Prieſt, /c. 10). 


for it was not the intent of the act to take away the good uſe, 
but the land ſhould remain with: the feoffees to perform it, 


() Duke 92. 
Hewet & Wot- 
- ton's Caſe. 
Poſtea 114. b. 
Moor 1327. 
1 And. 100. 


and ſo much as was limited to the ſuperſtitious uſe ſhould be 
1 the King; and to prove this, divers caſes were cited. 
Firſt, a caſe in the King's Bench, anno 21 Eliz. inter (b 
Hewet and Wotton for lands in Exeter, where the caſe was, 
that Gervaſe Luiſſant enfeoffed divers of the ſaid lands, and 
willed that they ſhould find a Prieſt to ſing maſs in the church 
of St. Mary every Sunday, and a Dirge & Mafs de requiem once 


2 year for his foul, and that they out of the iſſues and profits 


of the ſaid lands ſhould pay to the ſaid Prieſt, 2 d. every 


| (c) Doke 92. 
Chibnal & 
Whitton's caſe. 
Co. Ent. 197. 


week, and the reſidue of the profits to be employed upon 
books, veſtments, and other ornaments of the church afore- 
faid, and it was adjudged, that although the land was given 
to find a Prieſt, yet foraſmuch as his ſtipend was certain, and 
alſo was joined with a good uſe, that the land was not given to 
the K. by the ſaid act, but only the ſtipend which the Prieſt 
had. Another caſe was adjudged in the ſame court, Trin. 30 
Eliz. but it began Paſchæ 28 Eliz. Rot. 431. in treſpaſs be- 


pl.). Poſtea 114. tWeen John (c) Chibnal plaintiff, and W. Witton and Chr. 


b. 2 Sid. 15. 


Witton detendants for an houſe in Fleetſt called,“ The Angel 


« ſur 
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far le Hoop ;, upon not guilty pleaded, and upon a ſpecial ver- 


dict found, the caſe was ſuch; Bennet Harlewyn, 36 H. 6. 
by his will in writing deviſed to the Maſter and Brethren of 
the guild of Drapers of London 3s. 4d. yearly, to be em- 
ployed for the relief of the poor brethren and ſiſters of the ſame 
guild, and deviſed the ſaid houſe to the Parſon and Church- 
wardens of St. Chriſtopher's pariſh and their ſucceſſors, ad 
inde ſolvend' annuatim pred” reddit * 4 d. per me ſuperius con- 
ceſſ*, & quod ipſi de exitibus inde ſolvant annuat qualibet ſepti- 
mana uni capell' in eccleſ. S. Chriflopheri miſſam celebrand' imper- 
pet pro anima mea, 3d. Et quod ſolvant qualibet ſeptimana tri- 


bus pauperibus ejuſdem parochiæ 6 d. ad orandum pro anima mea; 


et quad celebrari faciant annuat unum anniverſar* diſtribuend' 
135. 44. in forma ſequenti, viz, cuilibet capell” intereſſenti ills anni- 
ver ſario 4 d. & quod 12 d. inde annuat ſolvant cuſtodibus operis 


eccleſiæ ad uſum fabrice corporis eccleſiæ, & 12 d. ad ſuſtentatio- 


nem fraternitatis S. Chriſtopheri, reſiduum 13 s. 4 d. eæpendatur 


in pane & potu inter capell' & alios pauperes eo die anniverſarii 


ad exorandum pro anima mea; ac quod gardiani habeant de exiti- 


bus inde 6 s. & 8d. pro laboribus ſuis : reſiduum de exitibus re- 
ſervetur in pixide ad ſuſtentation' & reparationem diftorum tene- 


mentorum & (cum opus fuerit) ad novam edificationem eorund” ; 


and all theſe where employed within the five years. Andit was 
adjudged in that caſe the King ſhould not have the Jand, and 
the reaſon (as was faid) was becauſe the 3s. 48. to the poor 
of the guild of Drapers, and alſo the 64. to the other 3 poor 
of the pariſh (although the 3 poor were appointed to pray for 
ſouls out of the church, &c.) were good uſes, and therefore 


Poſtea 114. bz 
Cro. El. 709, 
Moor 30, 31. 


the finding of a Prieſt gave not the land to the King. But 


yet it was reſolved and adjudged, that this caſe at bar was 
within the ſaid third branch of the act, and that the land was 


given to the King by the faid act. And for the better and 
more perſpicuous knowledge and underſtanding of the reſolu- 
tion of the Juſtices in this caſe, I am obliged, to avoid great 


pirolixity and intricacy, to reduce all their reaſons and cauſes 
of their reſolutions to theſe fix differences, all which neceſ- 


farily concern the caſe at bar, as well for the confirmation of 


their reſolutions, as for the confutation of all objections, and 


alſo for the true underſtanding of all the former reſolu- 
tions and judgments, amongſt all which by theſe differences 


excellent and perfect unity and agreement appear. The firſt 
difference was, if a man gives lands bf the yearly value of 201. 
to others, to the intent to find a Prieſt to pray for ſouls, and 
that the Prieſt ſhall have of the iſſues and profits of the lands 


The 1 Diverfity, 
Duke 107. Cro. 
Car. 455, 459. 


10 l. for his falary, without any other limitation, that in 
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2 Roll. Rep. 


» Antea 106. b. 
The 2 Diverſity 
108. a. 109. a. 


Dyer 368. pl. 47. 
4 Leon, 150,157- 


10 Co. $3. 2% 
enk. Cent. 245. 
0. 131, 264. 


Apams and LAMBERT's Caſe. Part IV. 
that caſe all the land is given to the King; but if the land ig 
given upon condition, or to the intent that the feoffees ſhall 
pay of the iſſues and profits of the lands 101. to a Prieſt to 

nf for ſouls without any other limitation, that the Kin 
hall not have the land, but only the rent of 101. out of the 
land; and the reaſon of this difference is, becauſe the firf 
caſe is within the third branch of this act, for the land itſelf 

was given to find a Prieſt, according to the letter of the act; 
and inaſmuch as he was maintained with 10l. of the iſſues 
and profits of the land, it was within the words ſubſequent of 
the faid 3d branch, fer © wherewith or whereby any Prieſt 
„was maintained.” For by the land and the profits of it he 
was maintained, and no uſe thall be intended but that which 
the donor expreſſes, and the maintenance or augmentation of 
it, and foraſmuch as the land was given to find a Prielt, al- 
though he limits in certain how much the Prieſt ſhall have 
for his falary and living, yet to the finding of a Prieſt to pray 
for ſouls, other things are neceflary which are employed in 
ſuch gilt, fe. garments, books, wine, bread, &c. and the 
nning of theſe branches concerning finding of Priefts, dif- 
fers much from the penning of the other clauſes concerning 
obits, for there the words of the firſt clauſe are, given, 
aſſigned, or appointed, to go or be employed wholly to 
* the finding or maintenance of any anniverſary, &c.” And 
the 2d clauſe is, © and where but part of the iſſues or reve- | 
* nues of any manors, lands, &c.“ But no ſuch diſtinction 
is expreſſed within the branches concerning prieſts. And the 
reaſon of the ſecond part of the difference, /c. when the feof- 
fees are appointed to pay out of the land a certain ſum to 3 
Prieſt, &c. and becauſe the land itſelf is not given upon con- 
Tien, or to the intent to find a Prieſt ; but the feoffees are 
limited or appointed to pay to the Prieſt 101. and therefore 
the King cannot have more than was given to the finding of 
the prieſt ; and that was 101. as the Prieſt's ſtipend, and not 
the land which was not given for the maintenance, or finding 
of the prieſt; and therefore the King ſhall have the 101. 
only by force of the ſaid fourth branch of this act; for that 
is in nature of a yearly rent, profit, or emoJument ; and 
therewith agrees the judgment in the ſaid caſe of th: Dean“ 
of Paul's. The ſecond difference was, if land of the yearly 
value of 201. per annum be given upon conditioa, or to 
the purpoſes following, ſc. to find a prieſt to pray tor fouls, 
and that the prieſt ſhall haye for bis ſalary 101. and to 
_ diſtribute between twenty of the poor men and women 
other 101. yearly for ever for their lultentation, in that 
Cale 


__ 


Part IV. | Apans and Lamszrr's Caſe. 


caſe the King ſhall have but the 101. limited to the Prieſt, and 
not the land: but if the ſame land had not been given to find 

a Prieſt, and for the maintenance of 20 poor men, in that 
| A the King ſhall have all the land; although i in the employ- 
ment the Prieſt had 101. and the poor the other 101. And 
the reaſon and cauſe of this difference is, becauſe in the firſt 
caſe there was a good uſe ſeparate and diſtinct from the ſuper- 
ſtitious uſe ; and therefore, God forbid that the ill uſe ſhall 
ſwallow up the good uſe, and a certain ſum was appointed to 
the Prieſt, which ſum the King ſhall have as a rent by force 


111 


Hob. 124. Duke 
107, Moor 165. 
2 Roll. Rep. 
206, 207. Cro. 
Car. 249. Cro. 


El. 449. 


of the ſaid fourth branch; and in ſuch caſe, if the land ſhould. 


be given to the K. the good uſe would be taken away, which 
was never the intent of the act; for the intent of the makers 
was, as appears by the preamble, to advance and continue 
good and charitable uſes, as grammar ſchools, augmentation 
of the univerſities, and proviſion for poor men, as is expreſſed 
in the preamble, And there is another clauſe concerning the 


Co. Lit. 342. a. 
1 Co. 24. b. 


continuance of ſuch charitable uſes in the body of the act, by 


which power is given to certain commiſhoners, ** to aſbgn i in 
te every place wherein any Guild, Fraternity, Prieſt, or In- 
 & cumbent of any chauntry, by the foundation, ordinance, 


«* or firſt inſtitution thereof, ſhould or ought to have kept a 


« grammar ſchool, or a preacher, &c.” And alſo to 
enquire, *©* what money, profits, or benefit any poor perſon, 


„ by virtue of any conveyance, &c. had or enjoyed within 
© five years, & c out of any college, free chapel, or chauntry, 
and other the prerniſes given, limited, or appointed to the 
King by this act ;” and thereupon to make aſſignments to 
the poor: which clauſe i is to be intended only when the provi- 


ſion for the poor is derived out of a ſuperſtitious thing, or to 


be performed by the perſon who was to do the ſuperſtition, as 
out of a college, or chauntry, or free chapel, or when all the 
land was given to find a Prieſt, and that the Prieſt ſhould 
find a grammar ſchool, or preacher, or ſhould pay ſo much to 
poor men: and in ſuch caſe it was neceſſary to make ſuch 


Fader! for the colleges, chantries, free chapels, and 


rieſts praying for ſouls, who ſhould make diſtribution to the 


poor, &c. were diſſolved, and their poſſeſſions given to the 


King by this act. and therefore it was very well and neceſ- 
fary to add the faid clauſe for continuance of the ſaid charit- 
able uſes, but that it doth not extend to, when lands are given 


to divers feoffees upon condition, or to the purpoſes follow- 


ing, /c. to find a Prieſt, and of the iſſues of the land to pay 


him a certain fees th and out of the reſidue of the profits, 
al 


i that the teoffces 
Pg. 


| find TY nme {chool, or ſuſtain 
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Avams and LAUuzER T's Caſe, Part IV, 


poor men, for theſe are not derived out of the ſuperſtitions 


uſe, nor to be diſtrubed by the ſuperſtitions perſons, but by 


the feoffees, &c. who remain perſons able to diſtribute, and 
continue the good uſes, which are diſtinct from the ſuperſti- 
tious uſes; and the reaſon of the ſecond part of the laſt dif- 
ference, is, becauſe nothing is limited to the ſuperſtitious 
uſe in certain by the donor, or deviſor himſelf, fo that if the 


King ſhould not have the land, the King would have nothing, 


but the ſuperſtitious uſe would remain, and the intention of 
the act (as hath been ſaid, and ſo it ought to be expounded,) 


was to take away all ſuch ſuperſtition ; for the King cannot 


have any rent m ſuch caſe, for every rent ought to be a cer- 


tain ſum; and although in ſuch caſe the feoffees have always 


The 3 Diserſity. 
Cro, Car. 249. 


Hob. 224. | 
Moor 266. 


employed a certain ſum, yet they have not power to make 
alteration of the ſubſtance of the gift, but the intent of the 
donor ſhall ſtand. A 3d difference was taken, when the 
Prieſt has a certain ſalary, (and yet to the finding of him other 
things, as books, bread, wine, veſtments, &c. as has been 
faid, are tacitè implied and requiſite, which are incertain) 
and beſide that a good uſe is limited, there the King ſhall not 
have all by reaſon of the implied incertainty ; but if land is 
given to any expreſs ſuperſtitious uſe prohibited by the act, 


without limitation of any certainty for the finding of it, there 


all is given to the King by the ſaid act; the reafon of the firſt 


branch of this difference is, that a good uſe expreſſed ſhall be 


preferred before any thing implied, and incident to a ſuper- 


ſtitious uſe. 2. The finding of books, veſtments, wine, and 


bread, are not of themſelves ſuperſtitious, therefore the makers 
of the act did not intend to regard them, as appears by divers 


_ reſolutions and judgments hereafter cited, but when the ex- 


preſſed intent was not only to find a Prieſt, but alfo a good uſe, 


there the King ſhall have only that which the Prieſt himſelf 


The 4 Diverſity. 


had, or which he was intended to have; the other part of this 
laſt difference, is agreed and reſolved before. The 4th dif- 
ference, or potius an explanation of the former differences was 
taken between a ſole Prieſt to pray for ſouls within the third 
branch, and a ſtipendiary Prieſt within the fourth branch; for 
when lands are given to one or divers feoffees to find one 


ſingle Prieſt with the iſſues and profits thereof, with a cer- 


tain limitation of ſome ſum for his ſuſtenance, there, if no 
good uſe is limited (as hath been ſaid) all the land is given 


to the King for the reaſons aforeſaid: but when a certain 


ſum is limited to the Prieſt for his ſtipend, and beſide that 
a good uſe is expreſſed, it amounts to as much as if the land 
had becn given that the feoffees ſhould pay a certain fum 


of money to a Prieſt, in which cafe he is a ſtipendary 


Prieſt within the fourth branch of the act, and in ſuch 5 


Part IV. Avans and LA BN RT's Caſe. 112 
the King ſhall have but one rent. The fifth diffi:cence was ta- 
ken, when a certain ſum is limited to a Prieſt, and divers 
other uſes are alſo limited, which of them ſelves are not pro- 
hibited, yet if they depend upon the ſuperſtitious uſe, all is 
given to the King. As if a man gives land of the value of The 5 Diverſity 
20 l. and that the feoffees of the profits of the land ſhall pay Lach. 38. 
to a Prieſt 10 l. and the reſidue for veſtments, books, bread, : 
wine, &c. for the celebration of maſs, &c, or to one or di- 
vers to viſit, and ſee that the ſervice be done, or for the re- 
paration of the chapel in which the ſervice is to be done, or 
for the repairing of the tenements, or to poor people to be 
preſent at it, or ſome ſuch like intents or purpoſes which de- 
pend upon the ſuperſtitious uſe, or for an ornament or conti- 
nuance of it, there, all is given to the King; but when the 
other uſes are not depending upon it, but extend to diſtinct 
and ſeparate good uſes, there, the good uſes ſhall ſave the 1 
land. As if land, to the value of 2041. is given to pay a Cr. El. 449. Cr. 
Prieſt ten marks to ſing for ſouls in ſuch a: church, and the Cr. 249. 
reſidue of the profits to repair the church. although hat, by a 
means concerns the continuance of the ſaid ſuperſtitious uſe, 
foraſmuch as it is to be celebrated in the ſame church; or in 
ſuch caſe if the reſidue of the profits were limited for the find- 
ing of the ornaments of. the church, although: they are by a 
means, ornaments alſo for the celebration of the ſaid ſuperſti- cr. Car. 248. 
tious ule, yet in both theſe caſes, inaſmuch as the reparation 456. 
of the church, or the finding of the ornaments does not de- 
pend upon the ſuperſtitious uſe, nor immediately concerns 
the ſuperſtitious uſe, in ſuch caſe the land is not given to the 
King: ſo in the ſame caſe, if part of the profits are limited 
for the repairs of the church, or to find the ornaments of the 
church, and the reſidue of the profits are limited for the re- 
prey of the houſes ſo given, the King ſhall not have the 
land; for reparation of houſes of themſelves is not an-uſe 
er ure and therefore being joined with a good uſe ſhall 
ſave the land, and yet, by a means, both concern the continu- 
ance of the ſuperſtitious uſe: but the ſtatute is to be intended 
of immediate uſes, and not only to ſuppreſs ſuperſtitious uſes, 
but alſo to continue good uſes, according to the intent of the | 
makers of the act. Ihe 6th difference was obſerved, when Ihe 6 Diverfty. 
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all the uſes are ſuperſtitious, and when not; for when all the 

uſes are ſuperſtitious, there, in what certainty or manner ſoever 
they are limited, and of what value ſoever the land is, yet 

all the land is given to the King. As if land of the value 

of twenty pounds per annum is given, to the intent, 
that ten pounds out of the iſſues and profits thereof 
Vote II. „ Jo ne P74 * ES 
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Ab akt and LAuBERT's Caſe. Part IV. 


fhall be paid to a Prieſt, 51. for the maintenance of the obit, 
and 51. to find lamps and lights before ſuch images in fuch 
a church: in this cafe it was objected, that the King ſhall 
he but ſeveral rents, for the Prieſt was but a ſtipendiary 
rieſt, and the land was not given to find him: alſo the 

_ clauſe concerning obits, &e. gives to the King but a rent, 
when but part of the profits are limited and appointed to it; 
end therefore by none of the ſaid ſeveral branthes by itſelf the 

| King ſhalt have the land, but only the ſeveral rents: but it 
was refolved that in ſuch caſe, all the land, by the equity and 
ti ue con ſtruction upon all the ſaidgaCt ſhall be given the King, 
for inafmuch as all the profits are limited to fuperſtitious 
üſes, it was the intent of the act to give all the land to the 
King by a reaſonable conſtruction upon the coherence and 
intention of all the parts of the act: and as to the objeCtion 
which was made, that the King in the principal caſe ſhail 
not have more than the Prieſt had, becauſe the fifth branch, 
which is the concluſion of all the four branches precedent has 
ſuch words, In as large and ampte manner and form as 
© the Prieſts, Wardens, Miniſters, Governers, Ralers, or 
* other incumbents of them within five years, &c. had oc- 
« cupied or enjoyed :” it was reſolved, that theſe words do 
not abridge that which before was by any of the precedent 
clauſes given to the King. 2. That theſe words cannot be re- 
ferred to the third clauſe, ſc. when land was given to one 
or divers perſons to find, with the iſſues and profits, a ſole 
Prieſt, for there, the Prieſt had not the land; and therefore if 
the ſaid clauſe was reſtrictive, and if the King ſhould not 
have more than the Prieſt had, the King would have nothing; 
for the Prieft has nothing, and yer every one agrees, that the 
King in ſuch caſe ſhall have the land. But theſe words are re- 
ferred, reddendo fingula ſingulis, to the firſt, ſecond, and fourth 
branches 3 for by the firſt two, the Jand, and by the fourth 
u rent is given to the King; and therefore the faid words 
may well be referred to them, and cannot be referred to the 
{aid fourth branch, for the King cannot have the land, “ in 
„ as ample and large manner as the Prieſt had it,” when in 
truth the Prieſt had nothing in the land, but the feoffees 
were ſeifed thereof; or the faid words refer only to the fourth 
branch concerning ſtipendiary Prieſts, as Popham Chief Juſ- 
| tice held: and the caſe at bar was within all theſe differences; 
for 1. The land was deviſed upon condition to find a Prieſt. 
2. In this caſe one of the ſuperſtitious uſes was uncertain, be- 
cauſe, for the finding of lamps and lights no certain ſum 


Vas limited; and if all the land had been given to this 


uncertain uſe, the King ſhould have had all the land. 
3. Here was not any good uſe, for although the maintenance 
and ſuſtentation of poor men was good, yet maintenance of 
them to pray for ſouls wa <ſuperſtitious, and prohibited by 3 


Part V. Apams and LawzerT's Caſe, 


ſaid act: and although theſe prayers are not appointed to be 
made in any church, chapel, &c. or other public oratory, 
5 it was reſolved, that it was prohibited by the ſaid act, or 


as ſome held) directly within the words of the clauſe con- 


113 


x Co. a4. be 


cerning obits, ſc. “ anniverſary or obit, or other like mord 


« intent, or purpoſe, or of any light or lamp in any churct 
& or chapel :” fo that theſe words, in any church or chapel,” 
are referred only to lights or lamps, and not to theſe 


preceding words, © or other like thing, intent, or purpoſe.” 


And praying for ſouls, 1s a © like intent” or purpoſe to an 
anniverſary or obit, for ail was to pray for fouls, or (as others 
held) by the equity of the ſaid act which intended to extir- 
pate all praying for ſouls : and it ſeemed to ſome that the caſe 
is ſtronger, becauſe the principal ſuperſtitious uſe is to be 
done in the church. 4. Theſe prayers for ſouls by the poor 
men, are in a manner dependent upon the other ſuperſtitious 


uſes, and of one and the ſame kind and nature with them. 
5. In this caſe all the uſes were ſuperſtitious, and therefore | 


all the land was given to the King: and by theſe differences 
you may (as hath been ſaid) better underſtand the judg- 
ments and reſolutions which have been before theſe times, 


had upon the ſeveral branches of this act, and every one of 


Hob, 123. ö 
1 Rol. Rep. 417. 


them well ſtands with the other, and no contrariety amongſt 


them. And all theſe differences are well proved and approved 


by former reſolutions, decrees, and judgments; aud there- 
fore I will make a ſummary report of the former reſolutions, 
decrees, and judgments, which were cited and vouched in 
this caſe, and firſt of the reſolutions : e | 

Sir Bartholomew Read, by his will in writing, deviſed his 
lands in London to the company of Goldſmiths, to the intent 
that they, with the iſſues and profits, ſhould repair the tene- 


Sir Bartholo- 
mew Read's 
caſe. Moor 654 


ments, and ſhould pay all rents iſſuing thereout, and ſhould | 


keep an obit, and ſhould ſpend at it yearly 33s. 4d. and 
find perpetually a Prieſt to ſing maſs for his ſoul, who 


ſhould alſo keep a grammar-ſchool, and chiefly for the poor, 


and to receive 161. yearly for his ſalary, and the ſaid tene- 
ments were then of greater value, /c. of 50 I. per annum 
than the ſaid ſuperſtitious uſes. And it was reſolved by 


A Wray and Anderſon, Chief Juſtices, upon conference with 


Sir Roger Manwood, Chief Baron, and Periam, Juſtice, that 

all the tenements were given to the King by the ſaid act, 

| for although there was a good and charitable uſe, ſc. to find a 
grammar-ichool chiefly for the relief of the poor, yet be- 


cauſe it was mixed with a ſuperſtitious uſe, and nothing in 


Certain was limited to the good uſe, in ſuch caſe the un- 


certain mixture of the bad uſe with the good uſe, inſects 


dhe good uſe, as a little poiſon mixed with a great quantity 
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of wine, or as truth mixed with covin (covin is fo ill an 


herb) that it makes the whole unſavory, and turns the good- 
neſs of the one into the badneſs of the other, as it is ſaid in 


Plowd. Com. 51. a. Secondly, the good uſe is derived out of 
the ſuperſtitious ufe, and to be performed by the Prieſt ; and 
for theſe reaſons the good uſe in this caſe ſhall not fave the 


land. Alſo although now upon the matter, it is as if the 


good uſe had been omitted, and that a certain ſum was li. 


Sir John Tate's 
ceaſe. Duke 94. 
Hern. 208. | 


mited for every of the uſes, yet when all the certain uſes were 


ſuperftitious, all the land fhall be given to the King. An- 
other caſe was reſolved by them, that Sir John Tate, ſeiſed of 


certain houſes in London, by his will in writing, deviſed 


them to the company of Dyers to repair the houſes, and to 


find a ſecular Prieſt for ever to pray for fouls in the church of 


St. Michael in Cornhill, paying to him a competent living, 


not leſs than eight marks per annum, and the houſes then were 


ol greater value; and yet becauſe it was uncertain what ſum 
the Prieſt ſhould have; and if the ſum had been certain, yet 


becauſe the land was given to find a Prieſt, and no good uſe 


was limited, the King ſhall have all the land by the faid third = 


John Allen's : 


caſe. 
1 Anderſ. 97, 
Meer 264. 


branch of the ſaid act. „ 
Another caſe reſolved by them was, that John Allen, by 


his will in writing, deviſed houſes in Eaſtcheap to the com- 


pany of Goldſmiths, in London, to find an obit for ever, 
which houſes then were, and ſo continued, of the value of 


331. 138. 4d. per annum, and 23s. 4 d. were only em- 


ployed to the ſaid ſuperſtitious uſe. And it was reſolved, that 


the King ſhould have all the land, for the deviſees, by their 


certain employment, cannot fave the land when the gift it- 


ſelf is uncertain; nor any diſpoſition in certain by the devi- 


Pele's cafe. 
Duke 95. 
Hern 209. 


ſees, can alter the nature and ſubſtance of the gift, nor the 
operation of the ſtatute upon it. e ee 


Another caſe was alſo reſolved by them: one Pele deviſed 


by his will in writing, certain houſes in London, to the 


company of Clothworkers of London, to the intent that they 


for ever ſhould pay to ſuch Prieſt who ſhould pray for his ſoul 


in the pariſh church of Chilham, gl. 6s. 8 d. for his ſalary; 


the King ſhall not have the houſes, for they were not given 


| Walpool's caſe. 


Duke 95. 
2 Sid. 14. 
Hern. 209. 


to find a Prieſt, but to pay to a Prieſt a certain ſum. 


One Walpool, in 23 E. 3. by his will in writing, deviſed 
to the company of Goldſmiths in London, certain houſes in 


London of the value of 3ol. per annum, to the intent that they, 


with the iſſues and profits thereof, ſhould find two Prieſts 


| paying to each of them 61. 138. | 4 d. for his ſalary ; and it 


was reſolved by the ſaid Juſtices, that the Queen ſhould have 


the houſes, for it was within the third branch of the act, 


inaſmuch 


Part IV. Abpaus and LAMBERT'S Caſe. 


inaſmuch as the land was given to find two Prieſts, © and 
« wherewith or whereby” they were maintained, &c. and 
foraſmuch as no good uſe was limited, and all the uſe expreſſ- 


req -: 


ed was ſuperſtitious, for theſe reaſons it was reſolved, that 


the houſes were given to the King, and " the ſalaries of the 
Prieſts were certain, 


Anno 4 H. 8. Will. Caley, by his will in writing, deviſed Caley's caſe. 


certain houſes in' London, of the value of 40 marks per ann. 
to the company of Drapers, to the intent to repair them ſuf- 
ficiently for ever, and. of the iſſues and profits of them to 
maintain a Chaplain in the ehurch of St. Mary Woolnauth, 
to ſing maſs every day for the ſouls of Rich. Shore and his 
wife, and to have for his ſalary 61. 13s. 4 d. and to find an 
obit in the ſame church for the ſoul of the ſaid Richard Shore, 
ſpending upon it 20 8. in form following, ſc. the Wardens of 
the ſaid company ſhall have part, and-the Beadle part, and 
part to be ſpent upon bread, beer, and other neceſſaries, at 
Draper's-hall, amongſt the brethren there, and the reſidue to 
be diſtributed amongſt the poor dwelling within the precinct 
of their hall, to pray for ſouls ; and although the falary of the 
Prieſt was certain, and the expences of the obit were certain, 
and the prayers for the ſouls were to be made in Drapers- 
hall, and not in any church or chapel ; and the diitribution 
of bread and beer amongſt the poor, is of itſelf a good and 
charitable uſe, yet foraſmuch as all the uſes were ſuperſti- 
tious, or depending thereupon, it was reſolved, that the 
houſes were given to the King by the ſaid act. 

Anno 5 E. 4 One Gregory, by his will in writing, de- 


viſed his houſes in London, of the value of four marks per 


annum, to the company of Skinners, to the intent, with the 
profits thereof, to find an obit for ever in the church of St. 
Anthony, ſpending at it 6s. 8d. and to diſtribute amongęſt 
the poor of the ſaid pariſh, to pray for one ſoul, 6 s. 8 d. and 
with the reſidue of the profits to maintain the reparations, and 


Moor 653, 654. 
I Ander. 96. 


Gregory's caſe. 


with the overplus to new build them, when need ſhould be : 


and although the ſum for the ſaid ſuperſtitious uſes (whereof 
one was to be done out of the church or chapel) were cer- 
tain, and the reparation and new-building of the houſes 
themſelves, were good, becauſe they concerned the habi- 
tation of men; yet foraſmuch as theſe uſes were for the con- 
tinuance of x" ſuperſtitious uſes, & quodammodo depend- 
ing thereupon ;z for this reaſon it was reſolved, that the 
houſes were given to the King by the ſaid act: ſeveral other 
reſolutions. of the fajd Juſtices were cited, but foralmuch 
as they all tend to the effect of thoſe which have been 
cited before, to avoid prolixity J have omitted them. Nota 
reader, the branch of the ſaid act next following the laſt 
clauſe of obits, concerning the employment of the ſums 
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Ap Aus and LAM ERTr's Caſe. Part IV. 
of money, or profit of any lands, by any corporation, guild, 
fraternity, company, or fellowſhip of any myſtery, or craft, 
for, the maintenance of a Prieſt, obit, &e. was but an ex. 
planatien of the ſaid fourth branch, to ouſt a ſcruple which 
ſome might conceive, whether a body incorporate might. 
ſtand ſeiſed to ſuch intents, and upon ſuch truſts as is afore- 
ſaid : but it appears by all the faid reſolutions, as well bodies 
politic and corporate as private perſons, are within the former 
branches of the faid act, for the letter of the act is general 
and includes all, as in this very caſe it is before reſolved. 

Now to proceed to decrees: In 5 E. 6. it appears in libro 
> =. decret* in officio rememor Dom Regis, in the Exchequer, that 
3 649 divers decrees were made ſo upon the will of (a) Comberton 
ei Moor 652, in 5 H. 4. of Cromer (5) in 10 H. 6. of William Rus (c) 
le) Moor 649. in 11 H. 6. of one Penne in 5 H. 6. and of divers others in 
e the Court of Augmentation; but becauſe they are agreeable 
to the ſaid reſolutions and differences before taken, as I con- 
ceive, although they are not fully there wrnten, I will omit 
them, and proceed to judgments gi-en in the Queen's courts 
(d) Duke 92. upon argument and great conſideration judicially. And as to 
Antea 10g.b. the caſes of Hewet and (4) Wotton, and Chibnal /e) and 
8 o. Witton, they were affirmed to be good law, and that there 
Antea 109, b. were two principal reaſons of the judgment in the ſame caſes, 
Duke 92. 1. Becauſe nothing was limited to the Prieſt but two-pence or 
| * 197. three-pence every week, which was not within the ſaid third 
2 Sides, 15. branch of the act, for with ſuch a ſmall ſum a Prieſt can- 
N not be found or maintained. And the letter of the ſaid ſta- 
tute is, © to the finding of any Prieſt, &c. and wherewith 
or whereby any Prieſt was ſuſtained, maintained, or 
& found;” and with ſuch ſmall allowance he cannot be fuſ- 
tained, maintained, or found. Alſo in one caſe he ſhould 
ſing maſs but every Sunday, and Dirige once a year, which 
was (as was ſaid) within the clauſe of obits, /c. “ to ſuch 
like intent or purpoſe.” 2. Admitting that a certain ſalary 
| lad been to the Prieſt ſufficient for his maintenance, yet be- 
(f) Duke 92. cauſe there were good uſes (/) ſeparate from the ſuperſtitious 
uſe, cc. in the one caſe 38. 4 d. to the poor, &c. and in 
the other, to find ornaments of the church; for theſę reaſons 
judgment was given in both the caſes, that the land was not 
I, given to the K. It was allo adjudged for theſe two reaſons, 
” fe) Antea 106. that were given in Hewet and Wotton's cafe (for the ſaid two 
2 152 - 209-2 cafes agreed with the ſaid caſe of the Dean of (g) Paul's 
Du. 368. pt. 4. Which the Lord Dyer has briefly touched in part) that the 
4 Leon.156,157. Queen ſhall not haye the land for two reaſons. 1. Becauſe 
s, the land (+) itfelf was not given to find a Prieſt, fo that 
| Fake Cent gag, it was not within the third branch of the act, but to 
Voor 131, 264, find an annual ſuſtentation of ten marks for a Prieſt, 
1% Dule gz. CCC . | . ſo 
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ſo that it was within the fourth branch, and not within the 
third. 2. It was reſolved in the ſaid caſe of the Dean of (a) (a) Antea 106. 
Paul's, that if land is given to pay ten marks to a Prieſt, and 1h. 175. 
40 8. to the maintenance of an obit, in that caſe, if both are py. 468. ns 47. 
found within the five years, the King ſhall have all the land, 4 Leon. 156, 157. 
becauſe both the uſes were ſuperſtitious by the judgment of the 8 1 
law, upon the coherence, (as has been ſaid) of all the act; Jenk. A 246. 
but in the ſame caſe becauſe the obit was not found within Moor 131, 264. 
the five years, it was therefore adjudged that the King ſnould 
not have the land $yand therefore in the ſame caſe of the Dean 
of Paul's, this difference was taken and reſolved, when cer- 
tain ſums are limited to the ſuperſtitious uſes, and one uſe is 
ſeparate and divided from the other, there, the finding " nr 
the one ſhall not give the whole land to the King, but only 
the ſum appointed to the ſuperſtitious uſe which was employ- 
ed within the five years: but if the one uſe depends upon the 

other, there, the finding of the principal, or any part of it, 
gives all the land to the King. As if land is given, to the 
intent that an obit ſhall be found in ſuch chapel, and that 

upon the obit 10 8. ſhalt be diſtributed and employed to the 

Prieſt, and to divers poor perſons who ſhall be preſent at it, 
6s. 8d. and the reſt of the profits to the reparation of the 
laid chapel ; in this caſe, if the obit is maintained in any Part 

within the five years, although the 6s. 8d. is not employed 

to the poor men, nor any thing upon the reparation of the 

chapel within the five years, yet all the land ſhall be given to 

the King, becauſe all the uſes depend upon the firſt: fo in 

the ſame caſe, Wray, Chief Juſtice, ſaid, that it was ad- | 
Judged, that where certain houſes called the Bull were given The caſe of the 
to find a Prieſt to pray ſor ſouls, &c. and other tenements Swan and Bull, 
called the Swan, were given to the ſame ſeoffees to find an (6) Duke 93. 
obit, &c. and the ſeoffees employed the profits of the faid ſe- 

yeral houſes to contrary uſes, c. the profits of the Bull to 
Had the obit, and the profits of the Swan to find the Prieſt, 

yet foraſmuch as the original gift was ſuperſtitious, and the 
employment ſuperſtztious, although the employment did not 
purſue the gift, yet in both caſes ſuch employment wi: hin the 

five years was ſufficient to give the land to the King. do if a 
man gives the manor of Dale and (c) the manor of Sale to (e) Duke 33. 


: find ſpperſtitious uſes, and the feoffees with the profits of the 
one manor find the ſuperſtitious uſes, and employ the profits 


of the other to the uſe of the poor inhabitants of the ſame 
town, or to bear the common charges of the town, yet both the 
manors are given to the K. for if the feoffęes employ apy part 
of the profits of the lands which they have, and which were 
given for the maintenance of the ſuperſtitious uſes, all is given 
tothe K. but if the feoffees, before the five years, have con- 
vcyed part of the land to another in fee, and employ the . 
K e 4 5 
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of that which remains in their hands, for the maintenance 


of the ſuperſtitious uſes, and no part of the profits of the land 


of the ſecond feoffee is employed within the five years, there 
the King ſhall not have the land of the ſecond feoffee, but 


only the lands which the firſt feoffees have, for the employ- 


ment by the firſt feoffees of the land which they had, cannot 


bind the ſecond feoffee, for the land in which they had not 
any eſtate or intereſt; and that well ſtands with the words of 
the faid third branch, c. To the finding of any Prieſt, and 


„ wherewith or whereby any Prieſt wis ſuſtained, main- 


< tained, or found within five years :” for as to the land con- 
veyed to the ſecond feoffee (whereof no part of the profits was 
employed to ſuperſtitious uſes within the five years) that is 


not within the ſaid words of „“ wherewith or whereby,” for 
neither with nor by the land of the ſecond feoffee the ſuper- 


ſtitious uſes were found within five years, but only with, 


and by the land which remains with the firſt feoffees; and in 


the ſaid caſe of the Dean of Paul's, ſome held that a proviſo 
that the ſaid act ſhall not extend to the manors, lands, tene- 
ments, or other hereditaments of any cathedral church, 
other than to ſuch chauntries, obits, or lamps, or any of 
e them within five years, &c.” And in the ſaid caſe, the 
land was parcel of the poſſeſſions of a cathedral church; and 
the faid land did not appertain to a chauntry, /c. within the 
firſt or ſecond branch, but that caſe was within the fourth 


branch, to which this word of the proviſo (chauntry) doth | 
not extend; and as to the words obits, &c. forafmuch as but 


part of the profits was aſſigned thereto, although the obit had 


Turner's caſe, 
2) Co.Ent.275. 
pb. 11. Mo. 131- 
652. 659, 264. 


„ Anderſ 100. 


2 Siderf. 46. 


been found, that the land was not thereby given to the King. 

Trin. 18 Eliz. Rot 142. in an information of intruſion 
againſt Lucas and Collier, upon the general iſſue, a ſpecial 
verdict was found to this efféèct; Turner ſeiſed of certain 
houſes in London in fee, of the yearly value of 41 68. 8 d. 
anno 3 H. 6. deviſed them upon condition to find an obit 
within the pariſh of St. Mary Pattens in London, “ ſpend- 


« ing thereat ſo much as the deviſees would in their diſcre- 
tions,“ the deviſees expended only upon the obit 6s. 8 d. 
per annum, and it was adjudged that the Queen ſhould have 


0) Duke 93- 
(c) Duke 93. A. 


Colborn and 
Dales cafe. 
4) Co. Ent. 20). 
pl. 11. | | 
kT or 653, 649. 
And. 99 100. 
„ dideri. 46, 
lern. 193» 


the houſes; 1. Becauſe the appointment was uncertain, al- 
though the employment was certain. 2. That all (5) the uſe 
expreſſed by the deviſor, was ſuperſtitious: and therefore it 
was ſaid, if land to the (c) value of 501. is deviſed to find 
and obit, ſpending upon it 21: per annum, although a certain 
ſum is limited, yet foraſmuch as the land is given to find an 


obity and no other uſe is expreſſed, the land in ſuch cafe ſhall | 


be given to the King, fer the land is given in the ſame caſe 
wholly (as the ſtatute ſpeaks) to find an obit, and thereſore 
within the firſt branch of obits. | „„ 


Trin. 20 Eliz. Rot. 589. inter Colborn and ( 2) Dale in B. R 


upon demurrer the caſe was ſuch ; Tho, Wells 12 E. 4. deviſed 


divers 
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divers houſes in London, of the yearly value of 241. to his 
wife for her life, the remainder to the Parſon and Church- 
wardens of St. Edmond's and their ſucceffors ; and deviſed 
that his wife during her life, and after her deceaſe, they in re- 
mainder ſhould find a Prieſt who ſhould perform divine ſer- 
vice at the altar in the chapel of our Lady in the church of St. 
Fdm. for the fouls, &c. and that the ſame Prieſt ſhould be 
aiding and helping at divine ſervice in the fame church, and 
deyiſed, that his wife during her life, and thoſe in remainder + 
after her death ſhould pay him for his falary 61. 138. 4 d. 
Further he deviſed that they ſhould find an obit with 6 Prieſts 
and appointed 22 8. in certain to be employed upon it, whereof 
part ſhould be diſtributed among the poor of the trade of 
Drapers, which ould come to the ſaid obit, and could not 
come. Alſohe appointed 16d. yearly to the parſon of St. Edm. 
for beading of beads; every Sunday 3s. 4d. to the Friars of 
St. Auguſtin to pray for his ſoul; allo 4s. yearly to be paid to 
the preacher at Paul's upon Good Friday; to 3 preachers of 
the Spittal to commend his ſoul to the prayers of the people, 
138. 4d. alſo 38. 4d. to the Warden of the company of Sheer- 
men to diſtribute amongſt the poor almimen of the ſame trade, 
to the intent' that thoſe of the Wardens, with 8 or more of the 
ſaid Company, upon warning, Huld come to his obit: alſo 
he appointed accounts yearly to be taken, and that the Church- 
wardens of St. Edm. ſhould have the letting and ſetting of the 
lands: and the C. Ws. of St. M. Woolnauth ſhould come 
yearly and have for their pains 6d a piece. And the C. Ws. 
of St. Edm. to have 68. 8d. And 11s. 4d. yearly he appointed 
for the finding of books, veſtments, and ornaments of the cha- 
pel, where he appointed his obit to be celebrated, and that all 
the revenue coming of the premiſes ſhould be in ſeveral keep- 
ing, ſeparated from other monies in a cheſt, for the repara- 
tion and new building of the tenements. And it was adjudged, 
that the ſaid houſes were given to the K. by the faid act. In 
which judgment theſe things were obſerved : I. That the de- Antes rog. b. 
viſe was to his wife. 2. That it was a deviſe to his wiſe for 106. a. 
her life. 3. That every ſuperſtitious uſe had a certain ſum 
limited and appointed for the maintenance of it. 4. That all 
the uſes were either ſuperſtitious, or were depending upon 
the ſuperſtitious uſes, or tending to the maintenance or con- 
tinuance of them; and that was the principal cauſe and reaſon _ 
of the judgm. Trin. 30 El. Rot 709. inter Adams & Stokes, Adams &Stoke's 
in B. R. upon demurrer the caſe was ſuch : Walter Dunſton Caſe. 
deviſed lands to the Parſon and C. Ws. of St. Botolph's, upon Hern. 194. 
condition to find a Prieſt, and that he ſhould have for his fa- _ 
 lary 61. of the iſſues and profits of the lands. Alſo he deviſed 
yearly for ever 13s. 4d. to the priſoners of Newgate and Lud- 
gate, at the day of his death, to pray for his ſoul, beſides 
the ſaid ſole Prieſt ; and the reſidue for the reparation of 
the tenements, and to augment the Prieſt's portion. And it 
was reſolved, that the laud was given to the King by = 
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ſaid ack; for the praying for ſouls by the ſaid priſoners, altho 


it was aut of church and chapel, was ſuperſtitious ; and the 


augmentation of the Prieſt's maintenance uncertain, And this 
reſolution was affirmed for good law by Popham, Chief Ju. 


| tice, and divers others; but judgment was not entered in the 


Whetfton's caſe. 
Leon. 159,160. 
Hern. 193. 

x Anderſ. ico. 
Moor 130. 


Paſchæ 2 & 3 Pb. & Mar. Ret, 186. in the King's Bench, 
Whetſton's caſe was adjudged, that where lands were given 


ta find an obit in ſuch a chapel, appointing a certain ſum for 


it, and that the reſidue ſhould be employed on the reparation 
of the chapel, in which the obit ſhould be celebrated ; and it 


was adjudged that all the land was given to the King, for the 


Co. Ent. 384. 
pl. 14. 


one depended upon the other. And Popham, C. J. ſaid, 
that Paſche 10 Eliz. Rot. 398. in an information in the Ex- 


chequer the caſe was ſuch; one Draiton ſeiſed of lands in 
London in fee, deviſed them to the Dean and Chapter of 


Paul's, upon condition that they ſhould find two chaplains to 
pray for his ſoul in a chapel newly there built by him; and to 
pay to them for their ſalary 131. 6s, 8 d. and tp find an obit, 


Ne for it a certain ſum, and to repair the chapel, ane 
all 


this was found within the five years, and it was adjudged 


againſt the King ; and that agrees with the opinion in the caſe 
before cited of the Dean and Chapter of Paul's before upon 


Partridge's and 
_ Walker's caſe. 
Mcor 693, 694- 
Hera 19% 


the proviſo of this very aQ, 


Hill. 37 Eliz. Rot. 715. inter Partridge & Walker in the 
King's Bench, the caſe was; that one Hill deviſed certain 


| houſes in London, to the Parſon and Churchwardens of the 


church of St. Bride's to find for ever his anniverſary, appoint- 


_ Ing for it 20s. and to pay to the poor 58. 6d, in honorem & 
duplicat ionem annorum in quibus Chriſius vixit in terra: and it 


2 Rol. Rep. 206, 


was adjudged, that the land was not given to the King, for 


the pay ment of the 58. 6d. to the poor, in honorem, c. was 
a good and laudable uſe in commemoration of the years of our 
Savicur, the continual memory of which is moſt comfortable 
and neceflary for every chriſtian : but it was agreed in the 


principal caſe at bar, that if the deviſor had limited by expreſs 


words, or by any words which might imply his intent to be, 
that the deviſces, for the advancement of his blood, ſhould 
have the reſidue of the protits, that would be a good uſe, and 


would fave the land; and in ſuch caſe the King ſhould have 


Pl 


but the rent. And this caſe was very well and at large argued 


bo” the Juſtices; and it was the firſt caſe that Sir Chriſtopher 
elverton argued alter he was conſtituted Juſtice of the 


King's Bench, _ 


ACTON'i 
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 ACTON's Caſe. 
Hill, 45 Eliz 


In the Common Pleas, 
HE Queen brought a Quare impedit againſt the-Biſhop co. Ent. 571. 
of Peterborough, Acton patron, and Cartmel incum- pl 21. 
bent, for the church of Claycotton, being above the yearly 0 * 
value of 81, The Queen declared and made title to preſent 
by lapſe, vatione acceptationis duorum benefictorum 5 the patron 
and incumbent fevered in pleas, but both their pleas were to 
this effect; Anne, Baroneſs of Mounteagle, in her widow» 
hood retained the ſaid Cartmel to be her chaplain, according 
to the ſtat. of 21 H. 8. and he having the ſaid benefice of 
Claycotton obtained a diſpenſation wich confirmation of the Cap, 13. 
Queen, according to the ſtatute, and pleaded all at large, and | 
that afterwards he accepted the vicarage of G. &c. and tra- 
verſed, abſque hoc quod pred” eccleſia de C. prætextu acceptationts 
Uarie de G. virtute latuti vacavit, &c, The Queen replied, 
and confeſſed the retainer of him by the faid Baroneſs of 
Mounteagle, and that he obtained the letters of diſpenſation 
prout, &c. but further ſaid, that before the ſaid Cartmel was 
Preſented to the ſaid vicarage of G. the ſaid Laronels of Mount- 
cagle took to huſband Henry Lord Compton, one of the Barons 
of the realm, and fo was covert Baron, and had loſt her dig- 
nity of Baroneſs of Mounteagle, and afterwards Cartmel the _ 
defendant accepted the ſaid vicarage, and was thercunto ad- Co. Lit. 16. b. 
mitted, inſtituted, and induced, and thereupen the defendant e 
demurred in law. And i: was objected by the Queen's coun- 
ſel, that the body of the act of 21 H. 8. contains a general 
Prohibition, that if any one has a benęfice of the value of g J. that 
he ſhall not take any other benefice with cure, there if this caſe 
is not within the proviſoes then the firſt benefice became void 
by the acceptance ef the ſecond ; and the firſt proviſo, which -— 
is material to this purpoſe, is. © that every Ducheſs, &c and Antes 78. b. 
_* Baroneſs, being widows, may have two chaplains, whereof dect. 13. 
« every one of them may purchaſe licence or diſpenſation to 
receive, have, and keep two benefices, &c.” And the fecond , 
proviſo material to this purpoſe, is, Provided al yays that every 922, 33. 
ML « Ducheſs 
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5 | AcTton's Caſe. Part IV. 


« Ducheſs, &c. and Baroneſs widows, which have taken, 

% or hereafter ſhall take any huſbands under the degree of a 

«© Baron, may take ſuch number of chaplains as is above 

limited to them, being widows, and that every ſuch chap. 

* Jain may purchaſe licence, &c. ut ſupra.” And it was 

ſtrongly urged, that this caſe was caſus omiſſus, and out of theſe 

proviſoes for divers reaſons: 1. Ihe firſt ought to be ex- 

pounded, that the Baroneſs ought to be a widow as well at the 
/ time of the acceptance, as at the time of the retainer, for if it 
| ſhould be ſufficient that ſhe ſhould be a widow at the time of 

the retainer, then the ſaid ſecond proviſo would be in vain, 

for then it would not be material whom ſhe afterwards mar- 
ried, /c. noble, or ignoble; but foraſmuch as the makers of 

the act intended, that if ſhe married after, that then the ſhould 

be out of the firſt proviſo, they therefore added the ſecond. 

And without queſtion ſhe is out of the ſecond, for that pro- 

_ vides only when ſuch noble woman marries with one under 
the degree of a Baron, and their reaſon that they extended the 
laſt proviſo when they married under the degree of a Baron, 
was, becauſe if they married a Baron, or other ſuperior de- 
gree, then the wife need not have chaplains, becauſe her 

huſband might have chaplains by this act, which ' would be 
ſufficient for both, being one perſon in law, arid all of one 
family. And that the retainer and the acceptance ought to 

cConcur: it was ſaid, if a noble man, or noble woman retains 

a chaplain, and dies, the chaplain cannot take two benefices 
within this act, yet the retainer was lawful, but the perſon _ 

Ns who made the retainer ought to continue when the chaplain 
Poſtea 118. b. accepts his ſecond benefice: alſo it was ſaid, that it was ad- 
Judged in the cafe of Raiph Earl of Weſtmoreland, that where 
the ſaid Earl retained a chaplain, and afterwards was attainted 
of high treaſon, and afterwards, and during his life, the chap- 
lain, having a benefice of the value of 81. accepted a ſecond 
benefice with cure, and it was adjudged that the firſt benefice 
was void ; for although the Earl was alive, yet the quality of 
| his perſon was altered, for by the judgment he became igno- 
Stauf. Cor. 195. ble; vide Stamford, as if the Treafurer or Comptroller of the 
b. Poſtea 118. b. King's houſe, &c. retains a chaplain, and afterwards is re- 
mamoved out of his office, now the chaplain cannot accept a 
ſecond benefice, for now his quality is altered, and the cauſe, 
in reſpect whereof he was to have a chaplain, is removed; 
and fo when the Baroneſs widow takes huſband, her quality 
is altered, for now ſhe is not ſui juris, but only ſub poteſtate 
viri: and therefore, if the latter proviſo had not been, if 
ſuch Baroneſs, after the retainer, had married with a Gent. 
under the degree of a Baron, her chaplain could not accept 2 
2d benefice, for the quality of the Baroneſs by her marriage was 
altered; and ſhe ought to remain at the time of the acceptance 
Co. Lit. 16. b. of the 2d benefice, in the ſame quality as ſhe' was at the time 
6 Co. 53. b. of retainer, 2. It was objected that this caſe was out of the 
— | — pio- 
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proviſoes, becauſe, if a Baron marries a widow Baroneſs, in | 
that caſe the Baroneſs cannot retain any chaplain within the 

ſaid act, for the words of the act are, every Baroneſs being 

« widow” which exclude a feme covert Baroneſs ; then if ſhe 

3s excluded to retain, by the ſame reaſon her retainer to have 

power by force of the act, to take a ſecond benefice, is loſt 

by the marriage, foraſmuch as ſhe: now having married with 

a Nobleman, his chaplains may perform divine ſervice to them 

both, and the wife of a Nobleman need not have chaplains 

by the judgment of the whole parliament, for the act has not 

made proviſion for any ſuch: wives, but only for a Baron's 

widow, or the wife of one under the degree of a Baron, who 

could not have any chaplain within this act; but in our caſe, 

at the time of the acceptance, ſhe who retained was the wife 

of a Baron, who may have chaplains by force of this act. 3. 

It was faid, that this act was always conſtrued ſtrictly againſt 

non- reſidency and pluralities, as a thing very prejudicial to 

the ſervice of God, and the inſtruction of his people: and 

therefore, if a Biſhop is tranſlated - to an Archbiſhopric, or a2 

Baron is created an Earl, now he has both theſe dignities, | 
and as it is commonly faid Quando duo (a) jura concurrunt in (a) 7 Co. 14. b. 
una perſona, equum eft ac ſi eſſent in diverſis : but yet within this 2 wn 
act he can have but as many as an Archbiſhop or an Earl may "OF 
have, for although he has ſundry dignities, yet he is but one 

and the ſame perſon to whom the attendance and ſervice ſhall 

be done: ſo if a Baron is made Knight of the Garter, or War- 


den of the (4) Cinque Ports, he ſhall have but three chap- (3) Antea go. b. 


lains in all, & f: de ſimilibus: quod fuit conceſſum; quia dif- 
ficile eft ut unus homo vicem duorum ſuſtineat, But on the other 
part it was argued and reſolved by the court, that in the caſe 
at bar, Cartmel, after the marriage, might accept the ſaid 
vicarage, within the letter and meaning of the ſaid act, for 
without queſtion the retainer of Cartmel was not determined 
or countermanded by the faid marriage. And as to that, it 
was ſaid that there are two manners of retainers : one at the 
common law, and according to that a man may have as many 
chaplains as he will: another, according to the ſaid act, and 
by that he is reſtrained to a number ; and the firſt which here- 
tains are his chaplains according to the ſaid act, and ſhall be 

_ firſt (c) preferred, as it was adjudged, Paſche 31 Eliz. in (e] Cro. El. 724. 
Con? Banco in (d) Skefling's Caſe, & Mich. 41 & 42 Eliz, + 5 
in the King's Bench in (e) Drury's Caſe. And therefore (4) Antes go. a, 
if any officer allowed by the ſtatute to have one, two, or 89, bz. 
more chaplains, retain a chaplain, and afterwards is re- | AMT an. 
moved from his office, in that caſe the retainer by the common Cro. El. 723, 
law remains, but the retainer upon the ſtatute is deter- 724» 839. 


Jenk. Cent. 2 72, 


mined, for after the removal he cannot be non- reſident, nor 273 


accept (e) Antes 90. . 


Moor 561, 562. 
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| Aerox“ Caſe, _ Part IV, 


Accept another benefice : fo if an Earl or Baton retains a chap» 
lain, and, before his advancement, is attainted of treaſon, as 


() Antea 227.b, in the caſe of the Earl of (a) Weſtmoreland, - there the re- 


() Stamf. Cor. 
195. b. e 
Antea 117. b. 


tainer, according to the ſtatute, is determined; and after the 
attainder ſuch chaplain cannot accept a ſecond benefice, be- 
cauſe he who is attainted, by his attainder is a dead perſon in 

law; and now as (6) Stamf. Pla. Coron. ſays, from a Noble- 
man (by the judgment by which his blood is corrupted) he is 
become ignoble, and therefore his dignity is determined: and 
altho' the wife of a Baron, during the coverture, cannot retain 
a chaplain, yet when a Baroneſs widow rctains one or two ac- 
cording to the ſaid proviſo, this retainer according to the act, 


is the principal matter; and as long as the retainer is in force, 


and the Baroneſs continues a Baroneſs, the chaplains may well 
accept two benefices by the expreſs letter of the act; for it is 
ſufficient if at the time oftheretainer the Baroneſs was a widow, 
for thereby the expreſs words being a widow” are ſatisfied : 


but the ſtatute doth not provide that ſhe ſhall be a widow at 


the time of the acceptance, but the words imply the contrary, 


oe. that ſhe need not continue widow; for the words are, 
every Baroneſs being widow, may have two chaplains, where- 


of every of them may purchaſe, &c.” ſo by theſe words it is 
ſufficient, if ſhe be a widow at the time of the retainer, and the 
Power to purchaſe licence is annexed to the retainer ; and 
there is no miſchief in this caſe, for the number appointed by 
the ſtatute ſhall not be exceeded, and the act appoints the Ba- 


roneſs widow to have two, and her huſband to have three, fo 


that the intention of the act is not defrauded : and although 


(c) 2 Inſt. 50. 

6 Co. 53. b. 
Owen 81. 

Br. Nolme de 

Dignity 69. 
ci 247, 


L) C 247. 
2 Bulſtr. 284. 
2 Roll. Rep. 39. 

6 Co. 83. bv. 


(as it has been (aid) the huſband and wife are but one perſon in 


law, yet as the text ſaith, Sunt anime duæ in carne una, and 
therefore there is no reaſon that the retamer of chaplains which 
fer ve for the inſtruction of fouls ſhould be determined by the 
marriage. Alſo the laſt proviſo, when a Baroneſs marries 


one under the degree of a Baron, was added, becauſe by 
ſuch marriage her dignity was determined, for the rule is, 


Quando (c) mulier nobilis nupſerit ignybili, deſinit effe nobilis. 
But this rule is to be under ſtood of a woman who attains 


nobility by marriage, as by the marriage of a Duke, Earl, 


or Baron, &c. for in ſuch caſes, if ſhe afterwards marries 


under the degree of nobility, by ſuch marriage with one who 


is ignoble, ſhe loſes ber dignity which ſhe had attained by 
marriage with one of the nobility; for (4) codem modo quo 


| 8 conflituitur, diſſolvitur: but if a woman is noble, 28s 


ucheſs, Counteſs, Baroneſs, &c. by deſcent, altho* the mar- 


ties with one under the degree of nobility, yet her birthright 


remains, for that is annexed to her blood, and ef? chars 


indeiebilis; but in the cafe at bar the Baroneſs by her mar- 


Triage with one of nobility, doth not loſe her dignity of 


Baron' but potius augments it. And therefore it is not like 2 
* 5 | cales 


Part IV.  AerTox's Caſe. 


caſes which have been put, and the ſecond proviſo explains it, 
for the makers of the act well knew, that afterwards by ſuch 
marriage as this is in the caſe at bar, ſhe is a Baroneſs as ſhe 
was be'ore, and not in caſe as where ſhe marries with one un- 
der the degree of nobility : to this was added, that the ſecond 
' proviſo doth not provide remedy when a Baroneſs widow re- 
tains two chaplains, and afterwards marries with one under 
her degree, but that is left to the general conſtruction of law, 
and provides only that ſuch Baroneſs, after ſach marriage, 
may retain two chaplains, &c. Alſo when a Baroneſs widow 
retains two chaplains, and afterwards marries with a Baron, 
by common intendment ſhe brings living and maintenance 
with her to ſupport her ſtate, and prefer her chaplains; and 
the retaining of her chaplains cannot be a prejudice to her 
huſband, but potius an honour to him. If a woman Baroneſs 
widow retains two chaplains according to the ſtatute, and after- 
wards take one of the nobility to huſband, and afterwards the 
| huſband dies, the retainer of theſe two chaplains remains; 
and they without a new retainer may take two benefices ; for 
their retainer was not determined by ſuch marriage; alſo for Cro. Car. x46 
the ſame cauſe, fo long as they attend upon ſuch Baroneſs in 
her houſe, they ſhall not be in danger of non-refidence. And 
it is to be known, that if a Baron has three chaplains, and each 
of them has two benefices, and afterwards the Baron dies, yet 
they ſhall enjoy the benefices with curc, which were lawfully 
| ſettled in them before; but although he dwells, and is reſi- Note: 
dent upon one benefice, yet he ſhall be puniſhed for non- re- 
ſidence upon the other, as it was adjudged in Parſon Boyton's 
caſe, and therefore he ought to obtain of the King a un ob- 
flante. So if the Baron is attainted of treaſon or felony, or if 
any officer is removed from his office, & fic de ſimilibus. Paſch. 
44 Eliz. in a Quare impedit brought by the Queen againſt the 
Biſhop of Saliſbury and others, it was ruled per totam curiam, 
that the Earl of Southampton being of the age of ten years, 
and dwelling in the houſe with the Lord Admiral, to whom the 
Queen had granted his wardſhip, might retain and qualify 
chaplains within this act; for the words of the act are general, 
and yet his guardian was a Nobleman, and had chaplains by 
the ſaid act allowed him, and the Earl of Southampton was 
under his cuſtody, and one of his family, as the wife was in 
che caſe at bar. . Þ = 
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In the King's Bench. 155 


1N treſpaſs between Dumpor and Symms, upon the general 


* flue, the jurors gave a ſpecial verdict to this effect: the 
Prefident and Scholars of the college of Corpus Chriſti in Ox. 
ford, made a leaſe for years in anno 10 Eliz. of the land now 
in queſtion, to one Bolde, proviſo that the leſſee or his aſſigns 
ſhould not alien the premiſes to any perſon or perſons, with- 


out the ſpecial licence of the leſſors. And afterwards the leſ- 
ſors by their deed, anno 13 Eliz. licenſed the leſſee to alien, or 


demiſe the land, or any part of it, to any perſon or perſons gui- 
 Buſcungue. And afterwards, anno 15 Eliz. the leflee aſſigned 


the term to one Tubbe, who by his laſt will deviſed it to his 


ſon, and by the ſame will made his ſon executor, and died. 


The ſon entered generally, and the teſtator was not indebted to 
any perſon, and afterwards the ſon died inteſtate, and the or- 


dinary committed adminiſtration to one who aſligned the term 


to the defendant. The Preſident and Scholars, by warrant of 
234. attorney, entered for the condition broken, and made a leaſe 
to the plaintiff for 21 years, who entered upon the defendant, 
| who re-entered, upon which re-entry this action of treſpaſs 
was brought: and that upon the leaſe made to Bolde, the year- 
ly rent of 33s. 4 d. was reſerved, and upon the leaſe to the 
_ Plaintiff the yearly rent of 228. was only reſerved. And the 
5 jurors prayed upon all this matter the advice and diſcretion 
of the court, and upon this verdict judgment was given 
againſt the plaintiff. And in this caſe divers points were de- 
bated and reſolved: 1ſt, That the alienat. by licence to Tubbe, 
(a) x Roll. Rep. had (a) determined the condition, ſo that the alienation which 
2 Kd 422,471. he might afterwards make, could break the proviſo, or give 
2 Bulſt. 291. Cauſe of entiy to the leſſors, for the leſſors could not 
+ Wt Ie e Gilpenie, with an alienation for one time, and that the ſame 


_ eſtate. 


— 


fore it was adjudged, Trin 28 Eliz Rot. 256. in Com' Ban- 


(c) 334. That if a man leaſes land upon condition that he (e) D*. 34. Pl. 32. 
= ald = alien the land, or any part of it, without the aſſent Co. El. 816, 


condition could not be divided or (4) apportioned by the act (Hes litarga. 


Part IV. Donuon's Caſe. 120 
eſtate ſhould remain ſubject to the proviſo aſter. And al- 3 Co. Pennant's' - 2 | [ 


though the proviſo be, that the leſſee or his aſſigns ſhallnot alien, _ 4 & Divi = 
et when the leſſors licence the leſſee to alien, they ſhall ne- 66. * « 25 = 
ver defeat, by force of the ſaid proviſo, the term which is ab- OTE Will: 
ſolutely aliened by their licenſe, inaſmuch as the aſſignee bas | lt 
the ſame Term which was aſſigned by their afſent : ſo if the 1 
leſſors diſpenſe with one alienation, they thereby diſpenſe with 1 
all alienations aſter; for inaſmuch as by force of the leſſor's 
licence, and of the lefſee's aſhgnment, the Eſtate and intereſt 
of Tubbe was abſolute, it is not poſſible that his aſſignee who 
has his eſtate and intereſt, ſhall be ſubject to the firſt condi- 
tion: and as the diſpenſation of one alienation is the diſpen- 
ſation of all others, ſo it is as to the perſons, for if the leſſors 
diſpenſe with one, all the others are at liberty. And there- 


co, inter Leeds (a) and Crompton, that where the Lord (a) 1 Rol. 472. 
Stafford made a leaſe to three, uporr condition that they Cro. El. 816. 


or any of them ſhould not alien without the aſſent of the 1 


leſſor, and afterwards one aliened by his aſſent, and after- 4 Leon. 58. 


wards the other two without licence, and it was adjudged, 2 Bulſtr. 299. 
that in this caſe the condition being determined as to one Per- ; 


| ſon (by the licence of the leflor) was determined in all. And 


(b) gar Chief Juſtice, denied the caſe in 16 Eliz. Dyer ( S yes 31). 


Styles 334. 


of the leſſor, and afterwards be aliens part with the aſſent of 3/0 +94 


the leflor, that he cannot alien the reſidue without the aſſent 
of the leſſor: and conceived, that is not law, for he faid the 


of the parties; and in the ſame caſe, as to parcel which 


| was aliened by the aſſent of the leſſor, the condition is de- 


termined; for although the leſſee aliens any part of the 


reſidue, the leſſor ſhall not enter into the part aliened 


by licence, and therefore the condition being determined 
in part, is determined in all. And therefore the Chief 
Juſtice ſaid, he thought the ſaid caſe was falſely printed, ſor 


he held clearly that it was not law. Nota reader, Paſchæ 
14 Eliz. Rot. 1015. in Com Banco, that where the leaſe was 


made by deed indented for 21 years of three (e) manors, A. (e) Dyer 308. 


"th. © rendering rent, for A. 61. for B. 51. for C. 101, to 309, pl. 75. 
de paid in a place out of the land, with a condition of re- ico 97 - 
entry into all the three manors, for default of payment of the 


975 98. 0 
ſaid Rents, or any of them, and aſterwards the leſſor by deed Tp 


 Indented and inrolled, bargained and ſold the reverſion of 


one houſe and 40 acres of land, parcel of the manor of A. to 
one and his heirs, and afterwards, by another deed indented 


and inrolled, bargained and fold all the refidue to another 


and his heirs, and if the ſecond bargainee ſhould enter for 


the condition broken or not, was the queſtion: and it was 


Vou: II. „ adjudged 


bh, Dvomyor's Caſe,  PartT1V, 
9 Lit. 215. adjudged, that he ſhould not enter for the (a) condition 


Cie. Je. broken, becauſe the condition being entire, could not be ap- 
| 35s Co. 55. b. portioned by the act of the parties, but by the ſeverance of 


: part of the reverſion it is deſtroyed in all. But it was agreed, 
(4) 3Bulftr. 154. that a condition may be (5) apportioned in two caſes. 1. By 
Co. Lit. 215. a. act in law. 2. By aCt and wrong of the leſſee. By act in 
8355 law, as if a man ſeĩſed of two acres, the one in fee, and the 
(e) 1 Rol. Rep. other in (o) borough Engliſh, has iffue two ſons, and leaſes 
Su. 5. a. both acres for life or years rendering rent with condition, the 
leſſor dies, in this caſe by this deſcent, which is an act in 
law, the reverſion, rent, and eondition are divided. 2, By 
2 act and wrong of the leſfee, as if the leſſee makes a ſeoff- 
(7) 1Rol. Rep. ment of part, or commits waſte (4) in part, and the leſſor 
33: enters for the forfeiture, or recovers the place waſted, there, 
EW the rent and condition ſhall be apportioned, for none ſhall 
take advantage of his own wrong, and the leſſor ſhall not be 
prejudiced by the wrong of the. leffee: and the Lord Dyer 
then Chief Juſtice of the Common Pleas, in the ſame caſe, 
faid, that he who enters for a condition broken, ought to be 
in of the ſame eſtate which he had at the time of the condi- 
| tion created, and that he cannot have, when he has departed 
| 8 with the reverſion of part: and with that reaſon: agrees Litt., 
(e) Dy.rew-pL7: 80. 5. And vide 4 & 5 Ph. & Mar. Dyer (s) 152. where 
8 a a proviſo in an indenture of leaſe was,, that the leſſee, his 
ee.xecutors or aſſigns, ſhould not alien to any perſon without 
lieence of the leſſor, but only to one of the ſons of the leſſee: 
the leſſee died, his executor aſſigned it over to one of his 
ſons, it is held by Stamford and Catlyn, that the fon might 
alien to whom he pleaſed, without licence, for the condition, 
60 Antea 76. a, 28 to the ſon, was determined, which agrees with the reſoſu 
5 Rol. 465, tion of the principal point in the cafe at bar. 2. It was re- 
Tel 106. ſiolved, that the ſtatutes of 13 Eliz. cap. 10. & 48 Eliz. cap. 11. 
* pl. 337 concerning leaſes made by Deans and Chapters, colleges, and 
Noy 124. other eccleſiaſtical perſons, are (/) general laws whereof the 
2 Brownl. 208. court ought to take knowledge, although they are not found 
Oro. El. 816. by the jurors, and ſo it was reſolved between Claypole and 


NI . : | a 2h 8 
1 7 Carter in a writ of error in the King s Bench. 
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BU STAR D's Caſe. 
Paſch. 1* Jacobi 


A AFICH. 44 Fliz. in the King's Bench, in treſpaſs be- (, ce. El ges, 
tween Buſtard, plaintiff, and Boulter, defendant, the 917. Yelv. 8. 


| p ; Ny 4 25 Moor 66 . 
caſe was ſuch ; Jaſper Dormer and Juſtine bis wife, were 3 Salk, 168. 


ſeiſed of the moiety of the manor of Ilbury to them and to the 181 


heirs of the body of Jaſper; Jaſper levied a fine thereof to dike's caſe. N. B. 


one Gregory, who ſuffered a common recovety, in which ?* to the recove« | 


Jaſper was only wuched, and he vouched over the common 
vouchee, and it was to the uſe of Gregory and his heirs, who 
thereof enfeoffed Buſtard, who thereof enfeoffed Savage and 
Darſton in fee; and afterwards an exchange was made by 
deed indented between Savage and Darſton of the one part, 
and Buſtard (who was ſciſed in fee of the fourth part of the 
manor of Barton in the county of Oxford,) by which ex- 
change Buſtard gave the faid Savage and Darſton, and their 


* heirs, the ſaid fourth part of the manor of Barton in ex- # Co, Lit, 10.2. 


change for the moiety of the manor of Ilbury, which moiety 
Savage and Darſton gave to Buſtard and his“ heirs in ex- 
change for the ſaid fourth part of the manor of Barton; which 
exchange was executed on both parties: Savage and Darſton 
demiſed the fourth part of the manor of Barton to the defen- 

dant for years, Jaſper died, Juſtine his wife entered into the 
manor of Ilbury, upon which Buſtard entered into the fourth 
part of the manor of Barton; the defendant re-entered, and 
Buſtard brought an action of treſpaſs. And after many argu- 


ments at the bar and bench in divers ſeveral terms, it was ad- (4) Co. Lit. 50. b. 


judged for the plaintiff, and in this caſe four points were fe- 51. b. 


ſolved per totam curiam. 1. That in every exchange lawfully Perk. Seck. 253, 


| | Wot . 8 . . "wy 4% E. 4. 21. b. 
made, this word (h) excambium implies in itfelf taczte a 2244 4 


condition, and alſo a warrantry, the one to give re-entry, Co. Lit. 384. a. 


d the other voucher and recompence, and all in reip eee 


of the reciprocal conſideration, the one land being given 1 H. 3. . b. 


in exchange for the other; but (c) it is a ſpecial war- 45 E. 3. 20. b. 
ranty, for upon the voucher, by force of it, he ſhall. (es Co. Lit. 380. 


not recover other land in value, but that only which 4 Wilſon 489. 
2 — Was t 496. 
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(a) Co Lit. 384. 
d. 174. a. 

F. N. B. 135. b. 
(5) Co. Lit. 383. 
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| * Co. Lit. 173.b. 
174. a. 384. a. b. 
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was by him given in exchange; for inaſmuch as the mutual 
conſideration 1s the cauſe of the warranty, it ſhall therefore 
extend only to land reciprocally given, and not to other land; 
and this warranty runs only in privity, for none ſhall (a) 
vouch by force of it but the parties to the exchange, or their 
heirs, and no aſſignee; but the aſſignee fhall (5) rebut by 
force of it, although the exchange was without deed, as ap- 
pears 3 E. 3. Formedon 44. 2 E. 2. Cui in vita 17. * The 
ſame law in caſe of partition: and as it is in caſe of warranty, 


ſo it is in caſe of a condition, which the law implies upon 


the exchange: and therefore if A. exchanges with B and 
B. aliens to C. who is evicted by title paramount, C. ſhall 


not enter upon the other, for as the warranty runs in privity 


() 9 Co. 34. a. b. 
2 Inſt. 113. 


(d) Perk. Sect. 

286,287. 15 E. 4. 
45 Ed. 4. 20,21, 
Br. Exchange 12. 


Co. Lit. 173. b. 


174. a. 4 H. 7. 6. 
a. b. | 


to the parties to the exchange and their heirs, ſo alſo the 
condition in Jaw runs alſo in privity, and doth not extend to 
the aſſignee, and ſo none (c) ſhall have contra for mam feoſfa- 


menti but the feoffee or his heirs, but the aſſignee may rebut ; 


wide F. N. B. 163 c. 22 H. 6. 50 b. 30 H. 6. 7. a. 10H. 
7. 11. (4) But in the ſame daſe, if A. who did not alien is 
evicted, he ſhall re-enter into the land which he gave in ex- 
change, although B. has aliened it over. 2. It was reſolved, 
if A. gives in exchange three acres to B. for other three 
acres, and afterwards one acre is evicted from B. in that caſe 
the whole exchange 1s-defeated, and B. may enter into all 
his land; for althougb the exchange had been good if A. had 
given but two acres, or but one acre or leſs, yet foraſmuch as 
all the three acres were given in exchange for the others, and 
the condition, which was implied in the exchange, was en- 


tire, upon the eviction of one acre the condition in law was 


1 Co. 36. b. ä 


ED 


Pele ---- 
Oo. Lit. 174. 8. 


8 + Co. Lit. 174. a. 
„ 


Lit, Seck. 262. 


broken, and therefore entry given into the whole; for it is 
the office of the condition to defeat the whole, and not any 
parcel, unleſs the condition is eſpecially reſtrained to one part 
only, as it is not in this caſe : and therefore there is not any 
difference between a thing entire as a manor, and things ſe- 
veral given in exchange: the ſame law of a partition, as it is 
alſo agreed in 15 E. 4. 3. & 42 Aſſ. 22. the Earl of Pem- 


broke s caſe, where the principal caſe of the partition is good 


law, but the opinion of Cavendiſh there, that is to ſay, that 
although an eſtate for life or in tail is evicted ggainſt one co- 
parcener, that yet the partition ſhall remain in force, + is not 
law; as it was reſolved by the court in this very caſe, vide 
Littleton cap. Parceners 58. b. But in the ſaid cafe of the ex - 
change, if one is impleaded for one acre, and he vouches 
the other, and the demandant recovers, in that caſe the te- 
nant ſhall recover in value but only according to the loſs: 
for although the condition is entire, and extends to all, yet 
the warranty upon the exchange may ſeverally extend 
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to part; and there is great difference between warranty in Co. Lit. 273, 174. 
law upon exchange, and warranty ein law upon partition, as * 1 * 5 
to the recovery in value; for in caſe of exchange, he who © TT» 
vouches ſhall recover in value according to the value which 
he loſt, but ſo it is not in the caſe of partition: for if a man 
is ſeiſed of fix acres in fee, every one of equal annual value, 
and dies, having iſſue two daughters, and upon partition each 
has three acres, and afterwards one fiſter is impleaded for one +» 
acre by one who has title paramount, and prays in aid of her 
coparcener, ſhe ſhall not recover an acre, but half an acre, 
ſo that each of them ſhall have an equal part; for inaſmuch 
as both claim by deſcent, which is an act in law, and by the 
law each of them ought to have an equal part of the inberi- 
tarice of her anceſtor, for this czuſe ſhe ſhall recover in va- 
Ive but the motety which ſhe loſt, fo that the loſs ſhall be 
equal. So if a man is ſeiſed in fee or in tail of three acres, 
each of equal yearly value, and dies, the heir endows the 
wife of the third acre, and afterwards the wife is impleaded 
by one who has title paramount, and ſhe vouches the heir; 
now the ſhall not recover in value according to that which ſhe 
- Joſt, but the third part of the two acres which remain, for by 
the law ſhe ought to have in dower the third part, and now 
upon the matter ſhe is to have in dower but the third part 
of the two acres, as appears by the book in 5 E. 3. Vouch, 
249. where the principal cafe was, Robert de Paris, great Co. Lit. 31. a. b. 
grandfather, Stephen de Paris, grandfather, Robert de Paris 
father, and Robert de Paris the ſon ; Robert, the great grand- 
father, having to wife Maud, ſeiſed of certain land in fee, 
gave it to Stephen, and the heirs oi bis body, who died ; Ro- 
bert, the ſon of Stephen endowed Margery the wife of Ste- 
phen, of the third part of the whole; and afterwards 
Robert, the great grandfather died, and Robert the father 
died, Maud late the wife of the great grandfather brought a 
writ of dower againſt Margery wife of Stephen, and {he vouch- 
ed Robert the ſon of Robert, who had the reverſion. and there 
the queſtion was, of how much Margery ſhould have in value; 
and by ſome ſhe ſhall only have dower, having regard to che 
two parts which remain, becauſe the dower which Maud the 
wiſe of the great-grandfather demanded, is higher and elder 
than the dower of Margery the wife of the grandiather. And 
_ notwithſtanding the great grandfather ſurvived Stephen, and 
the wife of Stephen in the life of Robert the great grand father, 
was lawfully endowed, at which time Maud could demand 
nothing, yet when her huſband died her title of Gower is 
more worthy. And fome held the contrary, ſc. that the wife . 
ſhould recover in value according to her loſs; and a differ 
ence was taken between dower of the wife of an heir and of 
the wife of a purchaſer ; for if there be grandfather, father, 
and fon, and the grandfather dies, and aſterwards the fa- 
ther dies, and the ſon endows the wife of the father, a- 
gainſt whom the wiſe of the gravuiather brings dower, _ 
"6 3 ſhe F. N. B. 149. b. 
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ſhe ſhall not recover over in value, becauſe the dower of the 
wife of the grandfather tolled in law the deſcent as to the free- 
hold, and ihe ſhall be in of the eſtate of her huſband, and per 
conſequens after the death of the wife of the grandfather, the 
wife of the father ſhall not be endowed of the part aſſigned to 
the grandmother for her dower, for now in judgment of law 
the father had-but a reverſion of that part expeCtant upon an 
eſtate for life, & ideo, dos de dote peti non debet. But in that 
caſe the great grandfather made a pift in tail to Stephen, ſo 


that Maud demanded dower againſt Margery, who was the 


wife of a purchaſor, and although Maud recovered dower a- 


gainſt Margery, yet if Margery ſurvived her, ſhe ſhould re- 


enter; for dower tolled the eſtate which by law deicended, 
but not the eſtate acquired and gained by purchaſe, and ſo was 


it adjudged, and there Margery recovered generally to the 
value which ſhe loſt; ſo in caſe of exchange, each party is a 


co. Lit. 174. a. 
Yelv. 3. 


1 Roll. 313 · 


ſeveral purchaſor, and each warrants the whole to the other, 
and therefore he {hall recover to the value which he loſes. 3. It 
was reſolved, that as when the whole eſtate in part is evicted, 
the whole exchange is defeated: ſo in the principal caſe, 


when the eſtate of ſreehold for the life of Juſtine, which is 
but parcel of the eſtate, 1s evicted 1n all the lands, or in part, 


by that the whole exchange may be deſeated by force of the 


condition in law; for although a reverſion expectant upon 


an eſtate for life may be given in exchange for land in 
poſſeſſion, yet when Savage and Darſton in the principal caſe 
were ſeiſed of the moiety of the ſaid manor of Ilbury in their 


demeſye as of fee, and gave it in poſſeſſion to Buſtard inex- 


change, ut ſupra, when Juſtine entered and evicted an eſtate 
for lite, Buſtard might enter into the whole land which he gave 


in exchange, for the whole eſtate which was given to him, 


Ce. Lit. 174. a. 


was the conſideration that he departed with his land, and 


therefore when any eſtate of freehold is evicted from him by | 


entry, or otherwiſe, he may by force of the condition in law 
enter into the land given by him: ſo if he in reverſion in fee 
diſſeiſes his leſſee for life, and gives this land in exchange to 
another for other land, and afterwards the leſſee for life en- 


ters, now may the other enter into his land, becauſe the 


whole exchange is defeated z3 but if A. who has the reverſion 


_ in ſee of an acre of land expectant upon an eſtate for life, 5 
makes an exchange with B. by deed indented, and gives this 


Co. Lit. ga. 
9 #4 


acre by the name of an acre of land, and not by the name of 
the reverſion in exchange for another acre; in this caſe, al- 
though B. expects to have the acre ſo given him in poſſeſ- 


ſion, yet in this caſe (foraſmuch as nothing paſt by the gift of | 


the acre of land but the reverſion) the warranty or the con- 
dition cannot by the law extend to more than paſſed by force 
of the exchange, for they are incident and annexed to the 
eſlate which is given, and cannot extend to the freehold which 
was in the leflee; and if the law ſhould be otherwiſe, great 
10010 5 miſchief 


Part IV. Bus rAkp's Caſe. 


miſchief would enſue; for if exchange is made of divers ma- 
nors, and peradventure divers parcels of them are in leaſe for 
life, in this caſe, if the exchange ſhould be void becauſe it was 
made as of a manor in poſſeſhon, it would avoid all ſuch ex- 
changes, which would. be miſchievous ; and there can be no 


miſchief on the other part; for when the tenants for life are 


in poſſeſſion of the land, it ſhall be accounted the laches and 

folly of the purchaſor, if he did not know it either by ſurvey 
or other intelligence. But in the principal caſe, by the fine 
and recovery, and other eſtates made, the eſtate, which Juſtine 


had, was diveſted, and ſhe had but a right, ſo that Savage and 


Darſton, who gave it in exchange, had an eſtate in fee-ſim- 
ple in poſſeſſion, to which the warranty and condition in law 
upon the exchange, was annexed. 4. It was reſolved, that al- 


though Buſtard had notice of the right of Juſtine at the time 
of the exchange, yet it was not material, but that afterwards 


by her entry the exchange ſhall be defeated, for peradventure 


it was one of the cauſes that he would not purchaſe Ilbury ab- 


ſolutely but by way of exchange, ſo that upon eviction he 
ſhall have his own Jand again. And Coke, the Attorney-Ge- 
neral, and Tanfield and Daſton were of counſel with the de- 
fendant, and Godfrey, Yelvexton, and others, with the plaintiff, 


{See 2 Blackſt, Com, ch. 20. fol. 323. 
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ds Compos Mentis. 
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Paſch. 1* Jacobi. 
25 MM | the King's Bench, 5 


3s 


Carth. 436, N a bill depending in the court of Requeſts, between Snow, 


Skin. 177, 576. 1 plaintiff, and Beverley, defendant; the matter was, that 


Lucas 161. Snow had made a bond to the defendant in 10001. and in the 


ſaid court would be relieved, becauſe at the time of the mak 
ing of the ſaid bond, he was non campos mentis; and this term 
I moved the court of King's Bench to have a prohibition to 
ſtay the ſaid ſuit in the court of Requeſts, becauſe the matter 
was not deter minable there. And upon this caſe two points 
upon argument and on good conſideration, were unanimouſly 
relſo)ved per tot. cur. 1. That every deed, feoffment, or grant, 
which any man non compos mentis makes, is avoidable, and yet 
ſhall not be avoided by himſelf, becauſe it is a maxim in law, 
that no man of full age ſhall be in any plea to be pleaded by 


05 enk. Cent. him, received by the law to (a) ſtultify himſelf, and diſable 


40. F. N. B. 202. his own perſon, as appears by Littleton, lib. 2. cap. Diſcents, 
P. F. N. E. 204. fol. 95. and therewith agree 39 H. 6. 42. b. 5 E. 3. 70. & 35 


a. 1 Roll. 2. 


"We, e ba. © Aff. 10. And there another cauſe is given, /c. becauſe when he 


Fitz, Iſſue 53. recovers his memory, he cannot know what he did when he 


Or. El. 398,622. was non compos mentis. 2dly, If the common law had given a 
Godb. 302. 


Co. Lit. 247. a. Wit of Non compos mentis, to him who has recovered bis me- 
b. Br. Dum ſuit mory after alienation, certainly the law would have given him 


inf. ætatem 3. N F gl 
„ remedy for the maintenance of himſelf, his wife, children, 


geable 47, and family, although he recovered not his memory, but con- 
Lir, 95. 3. b. tinued uon compos mentis. And it muſt be known, that this 
Lit, Set, 45. diſability to diſable himſelf as to ſome perſons, is perſonal, 
and extends only to the party himſelf ; and as to other per- 
ſons, is not perſona], but ſhall bind them alſo: and as to that, 


(3) 4©0. 23, a, know that there are four manner of privities, (b) /c. privity in 


8 Co. 42. b blood, as heir: 2, Privity in repreſentation; as executors, 
Co. Lit. 21. A.. . 4 | | 2 


Part IV. | Non compos mentis. 


124 
or adminiſtrators, who as Littleton faith, fol. 7. b. repreſent | 
the (a) perſon of the teſtator or inteſtate, 2 Mar, Dyer 112. (e) Lit.fe&.337. 


ſeome caſe ſhall bind for ever (as has been ſaid). 


agrees. 3. Privity in eſtate, as a gift in tail, the reverſion or 
_ remainder in fee, &c. 4. Privity in tenure, as lord by eſcheat : 


Co. Lit. 208. h. 
209. a. 


and two of them, which are privies only, may diſable him 
who was non comp mentis, and {hall avoid his deeds, grants, or 


feoffments, and two not. For privies in blood may ſhew the 
diſability of the anceſtor; and privies in repreſentation the 
| infirmity of the teſtator or inteſtate; but neither privy in (% 


eſtate, nor privy in tenure ſhall do it: and therefore if donee 
in tail being n compos mentis, makes a teoffment in fee, and 
dies without iſſue, he in reverſion or remainder ſhall not en- 
ter or take advantage of the inſanity of the donee: the ſame 
law of lord by eſcheat, if his tenant being uon compos mentis, 


(3) 8 Co. 43. 4. 
1 Roll. Rep. 
401, 442. 
3 Bulttr. 272. 
2 Inſt. 483. 


makes a feoffment in fee, and dies without heir, he ſhall not 
avoid it: but there are ſome aQts done by a man non comp? men- 


tis, which none of them ſhall avoid; and thereſore, if he le- 
vies a fine, or ſuffers a recovery, (c) or acknowledges a ſta- 
tute or recognizance, neither his heir nor his executors ſhall 
avoid it, for theſe are matters of record which ſhall not be 
avoided by a bare averment of non compos mentis, for the 
inconvenience which may thence enſue : alſo ſuch averment 

is againlt the office and dignity of the Judge, for he ought 
not to take any conuſance of a fine or recognizance of him 
who is non compos mentis, 18 E. 2. Fines 120. 17 Aſſ. 17. 17 
E. 3. —— 1 Mar. tit. Dum fuit infra ætat 7. 31 E. 3. Saver 

efault, (37) 57- 2. It was reſolved, that it being againſt an 
expreſs maxim of the common law, that the party ſhall not 
(4) diſable himſelf, that he ſhall not have for it relief in any 


court of (e) equity, for that would be in ſubverſion of a prin- 


ciple and ground in law, quod nota, And Coke the King's At- 
torney, was of counſel with Beverley, and Herle, the King's 
Serjeant, with Snow. MNota reader, that every act which a 
man non compos doth, either concerns his life, his lands, 
or his goods; alſo every act which he doth, is either in 
pais, or in a court of record: all acts which he doth in 
a court of record, either concerning his lands or goods, 
ſhall bind himſeif and all others for ever; all acts which 

he doth concerning his lands or his goods in pars, 1n 
ſome caſe ſhall bind himſelf only during his life, _ in 
ut as 
to his (/) life, the law of England is, that he ſhall not 
loſe his life for felony or murder, becauſe the puniſhment 
of a felon is ſo grievous, /c. 1. To loſe his lite. 2. To 
loſe his life in ſuch odious manner, ſc. by hanging, for he 
ſhall be hanged between heaven and earth as unworthy of 
both. 3. He ſhall Joſe his blood as to his anceſtry (for 
he is as a ſon of the earth without any anceſtor) and af 


(e) Br. Fines levy, 
&c. 75, 

2 Inſt. 4. 
12 Co. 123,124e 
Cr. El. 187. 
Co. Lit. 247. a. 
Perk, ſect. 24. 


Caſes in law, 
c. 161. 
(a/ Jenk. Cent. 
40. Cr. El. 398. 
F. N. B. 204; dl. 
1 Roll. 2. 
Br. Faits 62. 
Fitz. Iſſue 53 
Godb, 30-2. 
Co. Lit. 247. . 
b. Br. Dum fuit 
infra ætat. 3. 
Br. Entry con- 
geable 47. 
Lit. ſect. 405. 
Lit. 95.4. b. 
{e) 1 Roll. Rep. 
_ 
(f) 2 Roll. Rep. 
47+ 1 
ob. 134. 
Plow. 19. 24. 
2 Roll. Rep. 32 7. 
Co. Lit. 247. b. 
21 H. 7. 31. b. 
Br. Corone 61. 
Stamt. Cor. 16 b. 
Fitz, Cor. 351, 
412, 414. | 
Went. 202. 
Godb, 316. 
(g) Co. Lit. 41. 
2. 1 Roll. Rep. 
180, 187. | 
3 inſt, 210, 211. 
Plow. 387. b. 
Stamf. Cor. 182, 
a. b. 


eint 8 e. Part lv. 


die poſterity alſo, ſor his blood is corrupt, and he has neither 
heir nor poſterity. 4. His lands. $5. His goods; and in ſuch 
caſe the King ſhall have annum, diem, & vaſlum, to the intent 
that his wife and children ſhall be ejected, his houſes pulled 
.) Oo. Lit, 294- down, his trees eradicated and ſubverted, his meadows (a) 
N ploughed, and all that he has for his comfort, delight, or ſuſ- 
tenance, waſted and deſtroyed, becauſe he has in ſuch felonious 
(5) 3 1oft. 4, 6. manner offended againſt the law; and all this was, ut (b) pena 
aa paucos, metus ad omnes perveniat : but the puniſhment of a 
man who is deprived of reaſon and underſtanding, cannot be 
. an example to others. 2. No ſelony or murder can be com- 
90 N 19. a. mitted without (e) a felonious intent and purpoſe; et ideo dict 
| 8 3 en felonia, quia fieri debet ſelles animo: but furioſus non intellgit 
guid agit, & animo & ratione caret, & non multum diſtat a b. uli, 
as Bracton ſaith, and therefore he cannot have a felonious in- 
tent. Vide 21 H. 7. 31. 26 Aſſ. 27. F. N. B. 202. D. Stamf. 
Pl. Coron. 16. b. Alſo for the ſame reaſon, non compos mentis 
cannot commit petit treaſon, as if a woman, non compos mentis, 
Kills her huſband, as appears 12 H. 3. Forfeiture 33. But in 
2 dea ſome caſes non compos mentis may commit high (4) treaſon, 28% 
3 — ik he kills, or offers to kill the King, it is high treaſon, for the 
Dor. 10. 3 laſt.6, King eff caput & ſalus reipublice, & a capite bona valetudo tranſ 7775 
Godb, 316. in omnes; and for this reaſon their perſons are ſo ſacred, that % 
none can offer them any violence, but he is reus criminis lafe A 
Majeſtatis, & pereat unus ne pereant omnes. And it muſt 428 | 
known, that there are four manners of non compos mentis H 
1. Ideot or fool natural: 2. He who was of good and ſound 
memory, and by the viſitation of God has loſt it: 3. Lunati- 
cus, qui gaudet lucidis intervallts, and ſometimes is af; good and 
ſound memory, and ſometimes non compos mentis: 4. By his 
own act, as a drunkard; and it has been ſaid, that there is 
great difference between an ideot à nativitate, and he who 
was of ſound memory, and becomes, by the viſitation of God, 
of unſound memory; for an ideot is known by his perpetual 
infirmity of nature, a nativitate, for he never had any ſenſe 
or underſtanding to contract with any man; but he who 
was of good memory and underſtanding, and able to make 
a contract, and afterwards becomes by infirmity or caſualty, 
of unſound memory, is not ſo well known to the world as 
TEE an ideot natural. Alſo an ideot in an action brought a- 
(e) 8 * 135. gainſt him ſhall appear in proper (e) perſon, and he who 
my, Taco, . pleads beſt for him, ſhall be admitted, as appears in 33 H. 6. 
Stemf. Praiog. 18. b. Otherwiſe it is of him who becomes non compos min- 
36. 2. s, for he ſhall appear by guardian if he is within age, and 
by attorney if he is of full age; but yet as to eſtates or 
gifts made by them, they themſelves, þ any plea that they 
can plead, wall. not avoid dente no 1 $ the ideot than = | 
| na 
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Mu compos mentis. 


who becomes of unſound memory; and be the feoffment or 
gift made by them in perſon or by attorney, they themſel ves 
ſhall never avoid it either by entry or by action; for it appears 


by the ſaid maxim, that they cannot ſtultify (3) or diſable 


themſelves : for if they ſhall avoid things which they do by at- 
torney, they themſelves ought to ſhew that they were then 
ideots, or of unſound memory: but yet as to others, there is 


2 great difference between an eſtate made in perſon and by 


attorney; for if an ideot or nan compos mentis makes a feoffment 
in fee in perſon, and dies, his heir within age, he ſhall not be 
in ward, or if he dies without heir, the land ſhall not eſcheat 


as is aforeſaid :; but if the feoffment is made (b) by letter of 


attorney, although the feoffor ſhall never avoid it, yet after his 
death as to all others in judgment of law, the eſtfte was void, 
and therefore in ſuch caſe, if his heir is within age, he ſhall 
be. in ward, or if he dies without heir the land ſhall eſcheat, 
and that is the true reaſon of the books in 7 H. 4. 5. b. & 7 
H. 4.12. And like the caſe of an (c) infant, if he makes a 
feoffment in perſon, if he dies without heir, the land ſhall not 


eſcheat, but otherwiſe if it was made by letter of attorney, but 
the infant himſelf ſhall avoid it, but fo ſhall not the others 
but acts done by matter of record, as fines, * recoveries, 
judgments, ſtatutes, recognizances; &c. ſhall bind as well the 
ideot, as he who becomes non compas mentis, (d) 31 E. 3. Saver 
Default 37. (371) 1 Mar. tit. Dum fuit infra ætatem 7. Alſo 


of a lunatic, all acts which he doth during his lunacy, are 


equivalent to acts done by an ideot, or he who is utterly non 
compos mentis; but acts done by him, inter lucida intervalla, 
when he is of ſound memory ſhall bind him. Laſtly, altho' 


he who is (e) drunk, is for the time non campos mentis, yet his 
drunkenneſs does not extenuate his act, or offence, nor turn 


to his avail; but it is a great offence in itſelf, and therefore ag- 


gravates his offence, and doth not derogate from the act which 
he did during that time, and that as well in caſes touching 


bis life, his lands, his goods, as any other thing that concerns 
him: when and in what caſes laches ſhall prejudice an ideot, 


125 


{a) Jenk, cent. 


40. Cr. El 
622. F. N. 

202. d. 1 Roll. a. 
Antea 123. b. 
Br. Faits 62. 
Fitz. Iſſue 53. 


Godb. 302. Co. 


Lit. 347. a. b. 


Rr. Dum fuit in- 


fra ætatem 3. 
Br. Entry con- 
geable 47. 5 


Lit. ſect. 405 FA 


Lit. 9 5. a. b. 
(6) F. N. 3B. 
202. e. 

Br. Feoffm. 8. 


(e) 8 Co. 42. b. 


7 Co. 7. b. 
2 Inſt. 483. 
Dy. 10. 2 38. 
49 E. 3. 13. a. 
39 H. 6. 42. b. 
7 H. 5, 9. b. 
3 Bulſtr. 272. 
* Antea 124 4. 
Cr. El. 187. 
Co. Lit. 247. a. 
Perk. ſect. 24. 
2 Inſt, 48 3. 

r. Fines levie, 
&c. 75. 


12 Co. 123, 124. 


(d) Ante 124.4. 
(e) Co. Lit. 247. 
a. Plow. 19. 4. 


4 


or non compos mentis, Tome have taken a difference between a 


bar of his right, and a bar of his entry, for in caſe of bar of 


his right, his laches ſhall not prejudice him ; but in ſuch 
ſßpecial caſe, if he becomes of unſound memory, he ſhall ſhew 
that he was non compos mentis; as if a man non compas men- 


25, is diſſeiſed, and the diſſeiſor levies a fine, in this caſe 


at the common law, although the year and day are paſt, yet 

he who was non compes mentis ſhall not be thereby bound, but 

| he may well enter, and that they ſay is proved by the ſtatute 3 
de mode (/) levandi fines, made anno 18 E. 1. which is but a (C. Lit. 26. 
declaration of the common law, /c. that a fine is ſo high 
a bar, and of fo great force, and of ſo ſtrong a nature in it- 21 fl. $19, 544. 


ſelf, 


2. b. 
Pow. 359. b. 


El. 3555 
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2 laſt. 520. 
Plowd. 366. a. 


Wini r Cale: Part IV. 


ſelf, that it bars not only thoſe who are parties and privies 
to the fine and their heirs, bnt all other people of the world 
who are of full age, out of priſon, and of good memory, and 
within the four ſeas the day of the fine levied, if they put not 
in their claim by their action or entry in the country within 
the year and the day; by which it appears, that no laches of 
a man non compos mentis ſhall bar him of his right. Alſo it ap- 


_ pears by the ſtatute of 4 H. 7. cap. 24. that in ſuch caſe, if a 


man levies a fine with proclamations, and at the time of the 


fine levied, he who has right is non compos mentis, and after- 
wards he recovers. his memory, in this caſe he ought to pur- 


ſue his action, or make his entry within five years, after he 
becomes of found memory, and in ſuch caſe in pleading, he 


{hall ſhew, that at the time of the fine levied he was non com- 
pos mentis, and all the ſpecial matter; but if he who has ſuch 


right is an ideot, or non compos mentis, and never recovers bis 


memory, the heir may have his action, or make bis entry 


Lit. Sect. 205. 


„ 20. © 


when he will, for he is excepted out of the body of the act, 
and is not bound to make any entry, or bring his action within 
any time, but the party himſelf, if he recovers his memory, 
The ſame law, if he who is beyond ſea at the time of the fine 
levied, and dies, there his heir may enter, or bring his action 
when he will; and in ſuch caſe the lord by eſcheat ſhall take 
advantage of non compos mentis, infancy, impriſonment, or 
being beyond ſea, of his tenant: for if there are lord and 
tenant, and the tenant is diſſeiſed, and the difleiſor levies a 
fine, the diſſeiſee being then within age, or non compos mentis, 
or in priſon, or beyond ſea, and afterwards the difſeifor takes 


back an eſtate to himſelf in fee, and afterwards the diſſeiſee 


within age, or non compos mentis, or beyond ſea, or in priſon, 
dies without heir, the lord by eſcheat ſhall take advantage of 
every of them againſt the diſſeiſor. So if a collateral warranty 


deſcends upon one non compos mentis, which he might have 


avoided by entry: but an ideot, or non compos mentis, by their 
laches ſhall be barred of their entry : and therefore if they are 
diſſeiſed, and the diſſeiſor dies ſeiſed, it ſhall toll their entry; 
but after their death their heir may enter and take advantage of 
the infirmity of their anceſtor; and his laches, which ſhall preju- 
dice himſelf, ſhall not prejudice his heir of his entry ; and all 
this appears by Littleton, lib. 3. cap. Deſcents, + ſol. 95. 
For Littleton ſaith, no laches can be adjudged by the law in 


him who has no diſcretion in ſuch cafe, ſc. having regard to 


his heir, and ſo is the difference. As to that which is com- 


| monly objected, that the civil law, in this point, is grounded 


upon greater reaſon than the common law; for by the civil 
law, all acts which ideots, or non compos mentis, do without 
their tutor, are utterly void; and this ſeems to ſome more 
reaſonable than the common law, becauſe he who is an ideot, 
. | 5 or 


Part V. Won Com pos Mentis. 


or non compos mentis wants diſcretion and underſtanding, and 


that comes by the act and viſitation of God; therefore they 
fay (God forbid) that his acts or laches, during that time, 
ſhou!d bind bim; others conceive, that the ancient common 
law agrees with the civil law in this caſe ; for Bracton, lib. 3. 
fol. 100. faith, Ffurieſus autem /tipulari non poteſt, nec. aliquod 
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negotium agere, quia non intelligit quad agit: and therefore it 


ſeems unreaſonable that acts done by them who have no diſ- 
cretion, nor the uſe of reaſon, qui (as Bracton ſaith) non mul- 
tum diſiant a brutis qui ratione carent, ſhould bind themſelves ; 
and therefore it is (as is commonly ſaid) a great defect in law, 


Co, Lit, 135. b. 
Stamf. Prærog. 
33e b- 


that no tutor is aſhgned to them by law, who may protect 


them, and principaily their inheritance ; as to that it muſt be 
known, that the law of England has provided for them a tutor, 
and has made proviſion for the preſervation of their inherit- 
ance, and their goods alſo, and, therefore in the caſe of an 
ideot, or fool natural, for whom there is no expectation, but 
that he, during his life, will remain without difcretion and 
uſe of reaſon, the law has given the cuſtody of him, and all 
that he has, to the K. who (as F. N. B. 232. ſays) is bound 
of right by his laws to defend his ſubjects, and their goods 
and chattels. lands and tenements; and becauſe every ſubject 


Co. Lit. 247. a. 


is in the K's protection; an ideot who cannot defend or go- 


vern himſelf, nor order his lands and tenements, goods and 


cChattels, the K. of right ought to have him, and to order him, 
bis lands, goods, and chattels, and this, it appears, was the 


common law; for Britton, fol. 16. who wrote anno 5 E. 1. 
ſaith, that if any heir is a fool natural, by which he is not 
able to demand and keep his inheritance, &c. that ſueh heirs 


of whomſoever they hold, male or female, remain in the cuſ- 
tody of the King, with all their inheritance; and thence it 
follows, that the ſtat. of Prærog. Regis cap. . made in 17 E. 


2. long time after Britton wrote, was but a declaration of the 


common law, and therewith agrees 18 E. 3. Scare facias 10. 
where it appears by the ſaid ſtat. Prærog. Regis; quod Rex 
habebit cuſtodiam terrarum fatuorum uaturalium, capiendo exitus 
earundem fine vaſto & deſtructione, & inventet eis neceſſaria ſua de 
cujuſcungquè fead® terre illæ fuerint, & poſt mortem eorundem reddat 
eam rectis heredib', ita quod nullatenus per eoſdem fatuos alienen- 
tur, nec quod eor* heredes exharedentur : upon theſe words I ob- 
| ſerve divers things: 1. That the law gives the K. but the cuſ- 


tody of the lands of the ideot, that although it continues during 


the life of the ideot, yet having but the cuſtody, the K. has 


not the freehold in him, but the freehold is in the ideot, for 


Stamf, Prærog. 
33. b. 34. 

8 Co. 170. à. 
2 Inſt. 14. 

1 And. 23. 
Dyer 25, 26. 
pl. 16. Moor 4. 


29 Ed. 3. 43+ bs 


the ſtatute ſays, quod poſi mortem eorundem reddet ea rectis he- 
redibus, and that appears alſo in 17 E. 3. 11 & 13 (31) E. 3. 


Saver default 37. 2. Altho' the ſtatute ſays, caſſadiam terrarum, 
yet the K. ſhall have as well the cuſtody of the body, and of their 
goods and chattels, as of the lands and other hereditaments, 
and as well thoſe which he has by purchaſe, as thoſe which * 


Co, Lit. a. b. 
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(a) Jene. Cent. 

40. Co, Lit. 

247. a. 8 Co. 
: 170, 8-2 Rol, 


F. N. B. 202. e. 
Stamf. Prærog. 


q . | 
Antea 56. b. 
Br. Alienat. 14. 
Br. Ideot. 2. 
Br. Travers de 


Br. Feoffment 
de, &c. 63. f 


8 Co. 170. a. 
(5) Jenk. Cent. 
40. Cr. El 398, 

15 622. F. N. B. 
202. d. I Rol. 2. 
Br. faits 62. 

Pitz. Iſſue 53; 


Co. Lit. 247. a. b. 
Br. Dum fuit 
_ Infra ætatem 3. 
Br. Entry con- 


Btventty's Caſe. Part IV. 


has as heirs by the common law. 3. That he ought to be an 
ideot @ nativitate, ſe. fatuus naturalis, and not by accident or 
infirmity. 4. That no feoffment, gift, leaſe, or releaſe, that 
an ideot can make of his inheritance, but may be avoided 
during his life, which appears by theſe words, ita quod nulla- 
tenus per eoſdem fatues alienentur, nec quod eorum hœæredes ex hære- 
aentur : ſuppoſe then that an ideot, above the age of 21 years, 
makes a feoffment in fee of his inheritance, if you aſk how 
and in what manner it may be avoided during his life? I an- 
ſwer, that if it is found by office at the (a) King's ſuit, that 
he was ideot a nativitate, and that he has aliened his lands, 
then upon a Scire facias againſt the alienees, the land ſhall be 
ſeifed into the King's hands, and thereby the inheritance ſhall 
be reveſted in the ideot, 18 E. 3. Sci fac 10. 32 E. 3. Sciꝰ 
fac 10b. 50 || Af. 2. For the ſtatute ſays, quod poſ? mortem 
eorum reddat eam rectis heredib', which the K. cannot do, nei 
ther ean the K. have the poſſeſſion of the land to his own uſe, 
unleſs by the office and the ſeiſure, ſuch conveyance made by 
the ideot be deſtroyed, and that doth not impugn the ſaid 
maxim of the common law. For in this caſe the ideot, in no 
plea that he can plead, ſhall diſable (6) or ſtultify himſelf: 
but all this is found by office, by the inquiſition and verdia 
of 12 men at the K's ſuit, who are not concluded to ſpeak the 
truth, and ſuch office, when it is found, ſhall have * relation 
a tempore nativitatis, to avoid all mean acts done by the ideot, 
as feoffments, releaſes, &c. and therewith agree 23 (32) E. 3. 
&c. Sci“ fac“ 106, & Stamf. Prærog. 34. b. F. N. B. 202. E. 
But notwithſtanding the words of the ſaid act are general and 
emphatical, nullaten alienentur, yet if he aliens by fine, (c) or 
recovery, it ſhall bind him, as has been ſaid, for the cauſe 
aforeſaid ; and fo after ſuch office found, all gifts made by 
him of his goods or chattels, and all bonds made by ſuch 


ideot, are utterly void, and after ſuch office found, if the 


Lit. ſect. 405. 

(e) Cr. El. 187. 

Co. Lit. 247. a. 
Perk. ſect. 24+ 


12 Co. 123, 124. 


(e) Stamf. Pr. 


05 F. N. B. 2 


ideot be ſued in any action, upon any bond or writing that 
he has made, the K. by his writ (ſo long as the office ſtande 
in force) recitnig the office, ſhall ſend a Super ſedeas to the Juſ- 


tices where the ſuit is commenced: but the K. ſhall not have 


the cuſtody of the land which an ideot holds by (4) copy, for 
that is but an eſtate at will by the common law, and if the 
King ſhould have the cuſtody of it, it would be a great 
prejudice to the lord of the manor; but yet an alienation 


made by an ideot of his copyhold after office found, ſhall be 


avoided, vide 13 Eliz. Dyer 302. And that the K. ſhall have 
the protection of the goods (e) and chattels of an ideot, as well 
as of his lands, appears by F. N. B. 232. b. where he ſays, 
that if an ideot who cannot defend, or govern himſelf nor 
order his lands, tenements, goods, and chattels, the K. of 
right ought to have him in his cuſtody, and to protect him and 
his lands, goods, and chattels; and this appears alſo by the 

wit in the reg” de ideota inquirendo, where it is ſaid, quia (% 
12, accepimus quad J. de B. fatuus & ideota exiſtit, ita gd' regimini 


ſu 


Part IV. Non Compos Mentis. 
ſui ipſius terrarum, tenementorum, bonorum & catallorum ſuor non 
ſuſſiit, & quod ipſe in fatuitate ſua magnam partem terrarum & 
tenementor ſuor alienauit, & etiam magnam partem honor & cu- 
tallor ſuor diſſipavit in exbæredationem ſuam, & noſtri prejudic 
manifeſt', nos indemnitati ipſtus in hac parte proſpicere volentes, 
&c, By which it appears, that by the common law, the K. 
ſhall have as great protection of the goods and chattels of an 
ideot, as of his lands, and that as well the conſumption of his 
goods and chattels, as the alienation of his lands 1s to be re- 
medied and redreſſed by the King, to whom the law gives his 
cuſtody and proteCtion. And as after office found, he cannot 8 Co, 17 
alien, give, &c.. fo altenations, gifts, &c. made before office J 
found, ſhall be avoided after office thereof found, as is afore- 
faid, for no laches ſhall be accoented in the King, nor no 
prejudice thereby accrue to the ideot for not ſuing of the office 

before the feoifment or gift. But if the ideot dies before 
office found, after his death, no office can be found, for the 
words of the writ are, et ipſum vits & modis quibus ſuper ſtatu 
ſuo melius poteritis informari circumſpecte examinaretis, &c. which 
cannot be done when he is dead, and without office the King 
cannot be entitled, 16 E. 3. Livery 30. and then the former e 
differences as to his lands and goods hold. The ſame law, if gtamf. prewz⸗ 
a man who was of ſound- memory becomes non campos mentis, 34. © 
and afterwards aliens his land, or goods or chattels, and after- Godb. 321, 
wards, by office at the King's ſuit, it is found that he was aon 
compos mentis, and that he has aliened, &c. the King ſhall 

protect him who cannot protect himſelf, as is aforeſaid, and 

ſhall take the profits of his lands, and of all that he had (which _ 
the King could not do if his alienation or gift ſhould ſtand) Dyer 26, a, 
and therewith maintain him and his family, but the King ſhall | 
not take any part of the ſaid profits to his own uſe; and all 
this appears by the ſtat. of Prærog. Reg. cap. Io. which was 
but a declaration of the common law; item Rex providebit, 
Oc. Et nota that the ſaid words of F. N. B. 232. that the K. Stamf. Prærog. 
is bound of right by his laws to defend his ſubjects, and their —_ 2 
goods and chattels, lands and tenements, extend as well to e 
non compos mentis, as to an idgot z but in caſe of non compos 
mentis, the King has not any intereſt in the lunatic (as he 
has in the jdeot) becauſe the lunatic may recover his memory 
which he has loſt, and therefore in the cafe of the ideot, the 
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law ſays, Rex habebit cuſtodiam, but in the cafe of non comps 17 E. 2 cap. 9 


mentis, Rex providebit. And as to alienation made by non 10. | 

compos mentis, the words are all one as they are in the caſe 

ol the ideot, ſc. ita quod pred terr” & tenementa infra pred” 

tembus nullatenus alienentur, and therefore after the office 

found thereof, the alienation, gift, &c. of him who is non 

compos mentis, are in equal caſe with the alienation or gift of 

an ideot, and the ſaid words of the ſaid writ in the regiſter, 5 
| quia accepimus quod F. de B. fatuus & ideota exiſtit, Sc. F. N. B. 233. b. 
extend as well to non. compos mentis, as to a fool * Pp ; 
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ſor afterwards, in the ſame writ, it is ſaid, diligenier ingui- 


ras fi idem J. fatuus & ideata fit necne, & ft fit tunc utrum a 
nativitate ſud, an ab alio tempore, & fi ab alis tempore, tun a 

uo tempore & gualiter & quomodo, & ſi lucidis gaudet inter vallis 
ts fe idem J. in eodem ſtatu exiſtens terras aut tenementa aliqug 
alienavit necne, &c. So that it appears that in judgment of 
law, fatuus & ideota include as well non compos mentis, ag 
zdeota a natavitate, and therefore they are in the ſame caſe, as 
to the alienation of their lands and tenements, goods and 
chattels. Hil. 28 H 8. Rot. 401. in C. B. the caſe was; 


in treſpaſs guare clauſum fregit, and cut his trees in Padding- 


ton, in the county of Middieſex, per Johan Prauncis verſus 
Mill Holmes, the defendant pleaded, that it was found by 
office before the eſcheator in the ſaid county of Middleſex, 


that. the ſaid Jon Frauncis was a lunatic, &c. and that he was 


ſeiſed in fee of the land in which, &c. wherefore the King 


ſeiſed his perſon, and his land, and by his letters patent 


Hutt. 16. 


granted the rule, cuſtody, and government of the ſame per- 


ſon and of his lands, to the ſaid Holmes, guamdin that the 


per ſon was lunatic, to take the profits to his own uſe, and fo 
_ Juſtified, and prayed in aid of the King, and thereupon it 


was demurred in jaw, if he ſhould have aid or not. And it 


was adjudged, that he ſhould not have aid of the King, for 


this grant was utterly void, for the King is bound to keep 


the ſaid lunatic, his wife, children, and houſhold, with the . 
profits of the land, and without taking any thing to his own 


uſe, but all to the uſe of the nen compos mentis and his family, 
and all this to the intent that the King may provide, that be 


who wants reaſon ſhall not alien his lands, nor waſte his 


goods; and the King, after office found, has only proviſion, 


and has not any cuſtody or poſſeſſion of the body or lands of 


one non compos mentis, as he has of an ideot, and he has no- 


thing to grant over: but if the King provides one to have 


care and charge, that he who is zon compos mentis, and bis 


family ſhall be maintained, and that nothing ſhall be waſted; 


or if one, of his own head, takes fo much upon himſelf, in 
this caſe he is but as Bailiff of him who is non compos mentis, 


and ſhall be accountable as Bailiff to him who is non compos 


GG 


mentis, or to his executors or adminiſtrators; and he can- 
not cut down trees but for neceſſary houſebote, ploughbote, 
and cartbote, and to repair ancient pales, and all that 
which a Bailiff may do, he may do, and not otherwiſe. And 


therewith agrees a writ in the Regiſter directed to the 
Sheriff, diligenter inguiras utrum F. de B. a nativitatis fue 


tempore ſemper haftenus puruy ideata exiſtit, per quad cuſio- 


diam terrarum & tenementirum ſuorum in C. ad nos debeat per- 


 tinere, an per infortun' vel alio modo in hujuſm infirmitat” poſtea 


inciderit, propter quod hujuſmodi cuſtodiam ad nos pertinere non de- 


beat. And ſo by theſe differences annexed you will underſtand 
„ | e pour 


part IV. | Won compos mentis. 


your books, 18 E. 2. Fines 120. 3 E. 3. Tit. entry congeable 
Statham. 3 E. 3. Formedon.-— 5 E. 3. 70. 10 E. 3. Scire 
faeias 10. and as well 32 E 3. Scare facias 106. 17 AM. 17. 
17 E. 3. 11. 25 Aſſ. 4. 35 Af. 10. 50 Aſſ. 2. 9 H. 6. 6. 
309 H. 6. 24. (42) 12 E. 4. 8. F. N. B. 202. & Stamf Præ- 
rog. 34 Bratt. lib. 2. fol. 11, 12. & hb. 3. fol. 100. Britton, 
fol 60. Brooke Tit. Dum fuit infra ætatem q. and divers writs Co. Lit 246. b. 
in the Regiſter, fol. — and which are agreeable with the 247. a. b. 
true reaſon of the common law. Nota, reader, ideota five.- 
 #dectes, is a Greek word, and properly ſignifies a private 
man, who has not any public office: apud Latinos accipitur 
for illiterate and ſimple; apud juriſperitos naſtros, Non compos 
mentis; apud Anglos, in: common ſpeech, a natural fool: a- 
tuus proprie dicitur a funde, quia fatur qd' puer primo fatur, ik 
 eft, quia inepte loquitur ; ſed apud juriſperitos noſtros accipitur Co, Lit. 246. b. 
A pro Non compos mentis, & fatuus dicitur qui omnino deſipit: ful | 
_ rus dicitur @& flupore, quia fiultus eff. qui propter ſtuporum mave= 
tur; levius e eſſe flultum quam fatuum, fe. imprudens, impro- 
_ vidus, ignorans mali & boni. Inſanus qui abjecta ratione omnia 
cum impetu & furore facit. Ames ab (a) quæ eſi particula pri- 
dativa, & mente, id eft conſilio & animo. Demens, eſi qui non 
cogitat quid agit aut loquitur, (de) eft particula privativa: 
amens qui prorſus inſanit; Ariſt. 7. Ethicorum, amentes di- 
cuntur qui a natura experti rationis folum ſenſuum munus ex- 
aquuntur. | SED ED 
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